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PREFACE 



These annual cumulative pocket parts update the District of Columbia Official 
Code, 2001 Edition, with permanent, temporary, and emergency legislation and 
judicial constructions contained in annotations. These pocket parts contain the 
Laws, general and permanent in their nature, relating to or in force in the 
District of Columbia (except such laws as are of application in the General and 
Permanent Laws of the United States) as of May 10, 2012. 

Notes of decisions of District and Federal courts include cases published 
through May 1, 2012. 

Current legislation between pamphlets or pocket parts can be obtained on 
WestlawNext or Westlaw DC-LEGIS Database. 

The unannotated District of Columbia Official Code can be accessed on the 
District of Columbia Council website at http://www.dccouncil.us. 

Later laws and annotations will be cumulated in the subsequent pamphlets 
and annual Pocket Parts. 

ADDITIONAL INFORMATION OR RESEARCH ASSISTANCE 

For additional information or research assistance call the West reference 
attorneys at 1-800-REF-ATTY (1-800-733-2889). Contact West's Editorial 
Department directly with your questions and suggestions by e-mail at 
west.editor@thomson.com. 

Visit West's home page at west.thomson.com. 

The Publisher 

June, 2012 
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WestlawNext is the world's most advanced legal research system. By leveraging 
more than a century of information and legal analysis from Westlaw, this 
easy-to-use system not only helps you find the information you need quickly, 
but offers time-saving tools to organize and annotate your research online. As 
with Westlaw.com, WestlawNext includes the editorial enhancements (e.g., 
case headnotes, topics, key numbers) that make it a perfect complement to 
West print resources. 

• FIND ANYTHING by entering citations, descriptive terms, or Boolean 
terms and connectors into the WestSearch™ box at the top of every page. 

• USE KEYGTE- to determine whether a case, statute, regulation, 
or administrative decision is good law. 

« BROWSE DATABASES right from the home page. 

- SAVE DOCUMENTS to folders and add notes and highlighting online. 



SIGN ON: next.westiaw.com 

LEARN MORE: West.Thomson.com/WestlawNext 

FOR HELP: 1-800-WESTLAW (1-800-937-8529) 
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DISTRICT OF COLUMBIA 

OFFICIAL CODE 

2001 Edition 

DIVISION IV 
CRIMINAL LAW AND PROCEDURE AND PRISONERS. 

TITLE "22 

CRIMINAL OFFENSES AND PENALTIES. 

SUBTITLE I. CRIMINAL OFFENSES. 
Chapter Section 

33. Trespass; Injuries to Property 22-3302 

35. Vagrancy. [REPEALED] ... 22-3502 

35A. Voyeurism 22-3531 

SUBTITLE II. ENHANCED PENALTIES. 

36. Crimes Committed Against Certain Persons 22-3601 

36A. Crimes Committed Against Minors. . 22-361 1 

37. Bias-Related Crime 22-3701 

37A. Offenses Committed Against Taxicab Drivers and Certain Transit Workers 22-3751 

SUBTITLE III. SEX OFFENDERS. 

38. Sexual Psychopaths 22-3803 

39. HIV Testing of Certain Criminal Offenders 22-3901 

40. Sex Offender Registration 22-4001 

SUBTITLE III-A. DNA TESTING. 

41 A. DMA Testing and Post-Conviction Relief for Innocent Persons 22-4131 

41B. DNA Sample Collection 22-4151 

SUBTITLE IV. PREVENTION, SOLUTION, AND PUNISHMENT OF CRIMES. 

42A. Criminal Justice Coordinating Council 22-4231 

42B. Homicide Elimination. . . 22-4251 

SUBTITLE V. HARBOR, GAME AND FISH LAWS. 

43. Game and Fish Laws 22-4328 

44. Harbor Regulations 22-4401 

SUBTITLE VI. REGULATION AND POSSESSION OF WEAPONS. 

45. Weapons and Possession of Weapons 22-4501 

SUBTITLE I 
CRIMINAL OFFENSES. 

Chapter 33 
Trespass; Injuries to Property. 

Section Section 

22-3302. Unlawful entry on property. 22-3310. Destroying trees or protections 

22-3304. Depredation of fixtures in houses. thereof on public grounds. 

[Repealed] 22-3312.01. Defacing public or private property. 

22-3308. Cutting down or destroying things 22-3312.02. Defacing or burning cross or reli- 

growing on or attached to the gious symbol; display of certain 

land of another. [Repealed] emblems. 



CRIMINAL OFFENSES AND PENALTIES 

Section Section 

22-3312.03a. Abatement of graffiti. [Repealed] 22-3312.03b. Collection against an owner. [Re- 

pealed] 
22-3312.04. Penalties. 
22-3312.05. Definitions. 



§ 22-3302. Unlawful entry on property. 

(a)(1) Any person who, without lawful authority, shall enter, or attempt to enter, any 
private dwelling, building, or other property, or part of such dwelling, building, or other 
property, against the will of the lawful occupant or of the person lawfully in charge thereof, or 
being therein or thereon, without lawful authority to remain therein or thereon shall refuse to 
quit the same on the demand of the lawful occupant, or of the person lawfully in charge 
thereof, shall be deemed guilty of a misdemeanor, and on conviction thereof shall be punished 
by a fine of not more than $1,000, imprisonment for not more than 180 days, or both. The 
presence of a person in any private dwelling, building, or other property that is otherwise 
vacant and boarded -up or otherwise secured in a manner that conveys that it is vacant and 
not to be entered, or displays a no trespassing sign, shall be prima facie evidence that any 
person found in such property has entered against the will of the person in legal possession of 
the property. 

(2) For the purposes of this subsection, the term "private dwelling" includes a privately 
owned house, apartment, condominium, or any building used as living quarters, or 
cooperative or public housing, as defined in section 3(1) of the United States Housing Act of 
1937, approved August 22, 1974 (88 Stat. 654; 42 U.S.C. § 1437a(b)), the development or 
administration of which is assisted by the Department of Housing and Urban Development, 
or housing that is owned, operated, or financially assisted by the District of Columbia 
Housing Authority. 

(b) Any person who, without lawful authority, shall enter, or attempt to enter, any public 
building, or other property, or part of such building, or other property, against the will of the 
lawful occupant or of the person lawfully in charge thereof or his or her agent, or being 
therein or thereon, without lawful authority to remain therein or thereon shall refuse to quit 
the same on the demand of the lawful occupant, or of the person lawfully in charge thereof or 
his or her agent, shall be deemed guilty of a misdemeanor, and on conviction thereof shall be 
punished by a fine of not more than $1,000, imprisonment for not more than 6 months, or 
both. 

(Mar. 3, 1901, 31 Stat. 1324, ch. 854, § 824; Mar. 4, 1935, 49 Stat. 37, ch. 23; July 17, 1952, 66 Stat. 766, 
ch. 941, § 1; Apr. 24, 2007, D.C. Law 16-306, § 219, 53 DCR 8610; Dec. 10, 2009, D.C. Law 18-88, § 215, 
56 DCR 7413.) 

Historical and Statutory Notes 

Effect of Amendments demand of the lawful occupant, or of the person 

D.C. Law 16-306 inserted: "The presence of a lawfully in charge thereof, shall be deemed guilty 

person in any private dwelling, building, or other of a misdemeanor, and on conviction thereof shall 

property that is otherwise vacant and boarded-up be punished by a fine not exceeding $100 or im- 

or otherwise secured in a manner that conveys prisonment in the Jail for not more than 6 months, 

that it is vacant and not to be entered, or displays or bothj in the discretion of the court. The pres- 

a no trespassing sign, shall be prima facie evidence ence of a n in any ivate dwelling) building, 

that any person found in such property has en- Qr other t ^ fe otherwise vacant and 

tered against the wil of the person in legal posses- boarded _ u £ or otherwise secured in a manner that 
sion of the property. , / , ., . , , , , ^ , 

11 J conveys that it is vacant and not to be entered, or 

• H fT 18 ~ 88 reWr ° te the sectlon ' which had displays a no trespassing sign, shall be prima facie 

read as follows: evidence that any person found in such property 

"Any person who, without lawful authority, shall has entered against the will of the person in legal 

enter, or attempt to enter, any public or private possession of the property." 
dwelling, building, or other property, or part of 

such dwelling, building, or other property, against Emergency Act Amendments 

the will of the lawful occupant or of the person For temporary (90 day) amendment of section, 

lawfully in charge thereof, or being therein or see § 7(a) of the Sentencing Reform Congressional 

thereon, without lawful authority to remain therein Review Emergency Amendment Act of 2001 (D.C. 

or thereon shall refuse to quit the same on the Act 13-^62, October 25, 2000, 47 DCR 9443). 



CRIMINAL OFFENSES AND PENALTIES 

For temporary (90 day) amendment of section, 
see § 219 of Omnibus Public Safety Emergency 
Amendment Act of 2006 (D.C. Act 16-445, July 19, 
2006, 53 DCR 6443). 

For temporary (90 day) amendment of section, 
see § 219 of Omnibus Public Safety Congressional 
Review Emergency Amendment Act of 2006 (D.C. 
Act 16-490, October 18, 2006, 53 DCR 8686). 

For temporary (90 day) amendment of section, 
see § 219 of Omnibus Public Safety Congressional 
Review Emergency Amendment Act of 2007 (D.C. 
Act 17-10, January 16, 2007, 54 DCR 1479). 

For temporary (90 day) amendment of section, 
see § 219 of Omnibus Public Safety Second Con- 
gressional Review Emergency Amendment Act of 
2007 (D.C. Act 17-25, April 19, 2007, 54 DCR 
4036). 

For temporary (90 day) amendment of section, 
see § 215 of Omnibus Public Safety and Justice 



§ 22-3302 

Note 16 

Emergency Amendment Act of 2009 (D.C. Act 
18-181, August 6, 2009, 56 DCR 6903). 

For temporary (90 day) amendment of section, 
see § 215 of Omnibus Public Safety and Justice 
Congressional Review Emergency Amendment Act 
of 2009 (D.C. Act 18-227, October 21, 2009, 56 
DCR 8668). 
Legislative History of Laws 

Law 16-306, the "Omnibus Public Safety 
Amendment Act of 2006", was introduced in Coun- 
cil and assigned Bill No. 16-247, which was re- 
ferred to Committee on the Judiciary. The Bill 
was adopted on first and second readings on June 
6, 2006, and October 3, 2006, respectively. Signed 
by the Mayor on October 17, 2006, it was assigned 
Act No. 16^82 and transmitted to both Houses of 
Congress for its review. D.C. Law 16-306 became 
effective on April 24, 2007. 

For Law 18-88, see notes following § 22-402. 



United States Supreme Court 

Public housing, ing without advance permission, see Vir- 

Free speech, overbreadth doctrine, public ginia v. Hicks, 2003, 123 S.Ct. 2191, 539 

housing authority's no trespass policy, U.S. 113, 156 L.Ed.2d 148, on remand 267 

rule prohibiting leafleting or demonstrat- Va. 573, 596 S.E.2d 74. 



Notes of Decisions 



Summary judgment 30.5 



5. Nature and elements of offense — In general 

To prosecute a charge of unlawful entry, the 
government must prove that the accused: (1) en- 
tered or attempted to enter public or private 
premises or property; (2) did so without lawful 
authority; (3) did so against the express will of the 
lawful occupant or owner; and (4) had general 
intent to enter. Bolger v. District of Columbia, 
2009, 608 F.Supp.2d 10. Trespass <^ 76 

8. Belief that entry is permitted, nature 

and elements of offense 

Police officers did not have probable cause to 
arrest occupants of house for committing District 
of Columbia offense of unlawful entry; some offi- 
cers were aware that occupants had been expressly 
or impliedly invited onto property by a woman 
who, according to one occupant, was renting the 
house, and although someone an officer spoke with 
by phone said nobody had permission to be in the 
house, there was no indication that occupants knew 
or should have known they were entering against 
property owner's will, and although a neighbor told 
officers the house was supposed to be vacant, it 
was not boarded up or secured in way that indicat- 
ed owner wanted others to keep out. Wesby v. 
District of Columbia, 2012, 2012 WL 130750. Ar- 
rest <^ 63.4(17) 

9. Demand to quit premises, nature and 

elements of offense 

Genuine issue of material fact existed as to 
whether representative of building management 
informed police officers that protestors were not 



authorized to be in parking garage, precluding 
summary judgment on issue of whether officers' 
arrests of protestors for unlawful entry of parking 
garage were supported by probable cause, in 
§§ 1983 action alleging arrests violated First and 
Fourth Amendments and District of Columbia 
common law. Bolger v. District of Columbia, 2009, 
608 F.Supp.2d 10. Federal Civil Procedure €=> 
2491.5 

16. False arrest and false imprisonment ac- 
tions 

Genuine issue of material fact existed as to 
whether police commander's conduct in ordering 
arrests of protestors for unlawful entry of a park- 
ing garage violated a clearly established constitu- 
tional right, precluding summary judgment in fa- 
vor of commander on qualified immunity grounds 
in protestors' §§ 1983 action alleging arrests vio- 
lated First and Fourth Amendments and District 
of Columbia common law. Bolger v. District of 
Columbia, 2009, 608 F.Supp.2d 10. Federal Civil 
Procedure e=> 2491.5 

Former professor who sued university and offi- 
cials, stemming from his suspension and removal 
from campus, failed to establish that he was actual- 
ly detained, as required to maintain claims for 
false arrest and imprisonment under District of 
Columbia law; professor's primary complaint was 
that he was forced to leave campus rather than 
being required to stay on premises. Saha v. Leh- 
man, 2008, 537 F.Supp.2d 122, affirmed 2008 WL 
4726053, rehearing en banc denied, certiorari de- 
nied 129 S.Ct. 1319, 555 U.S. 1171, 173 L.Ed.2d 
586, rehearing denied 129 S.Ct. 2044, 173 L.Ed.2d 
1 125. False Imprisonment <£= 5 



§ 22-3302 

Note 20 

20. Arrest 

Arresting officer was not entitled to qualified 
immunity in protestors' §§ 1983 action alleging 
their arrests for unlawful entry of a parking ga- 
rage violated First and Fourth Amendments and 
District of Columbia common law; although officer 
relied on other officers' probable cause determina- 
tions to make arrests, officer was aware at time of 
arrests that protestors had keycard granting them 
access to parking garage, and she acknowledged 
that she carried out arrests not because she had a 
reasonable belief that probable cause existed, but 
because she believed she had no other choice. 
Bolger v. District of Columbia, 2009, 608 F.Supp.2d 
10. Civil Rights <s=> .1376(6) 

Arresting officers were entitled to qualified im- 
munity and common-law privilege under District of 
Columbia law in protestors' §§ 1983 action alleging 
their arrests for unlawful entry of a parking ga- 
rage violated First and Fourth Amendments and 
D.C. common law, although officers lacked first- 
hand knowledge of facts allegedly supporting prob- 
able cause to arrest; officers reasonably relied on 
other officers' probable cause determinations, and 
did not possess information at time of arrests that 
would have tended to undermine existence of prob- 
able cause. Bolger v. District of Columbia, 2009, 
608 F.Supp.2d 10. Civil Rights <^> 1376(6) 

Police officers working as private security 
guards for restaurant had probable cause to arrest 
customer for unlawful entry after customer re- 
fused to comply with officers' order to leave, and, 
thus, neither government nor officers were liable 
on theory of false arrest of false imprisonment; 
officers ordered customer to leave restaurant, they 
were authorized to do so by restaurant, and cus- 
tomer refused to leave when ordered to do so by 
officers. Kotsch v. District of Columbia, 2007, 924 
A.2d 1040. False Imprisonment <s=> 13 

21. Searches and seizures 

Police officers investigating a rumor that a high 
school student had threatened to "shoot up" the 
school had reasonable basis for fearing that vio- 
lence was imminent, entitling them to qualified 
immunity in action based on their warrantless 
entry into student's home; student's parents did 
not initially answer officers' knock at door or the 
telephone, when student's mother finally came to 
door, she did not inquire about the reason for 
officers' visit or express concern that they were 
investigating her son, and she then turned and ran 



CRIMINAL OFFENSES AND PENALTIES 

back into the house when officers asked her if 
there were any guns inside. Ryburn v. Huff, 2012, 
132 S.Ct. 987, 181 L.Ed.2d 966. Civil Rights ®=> 
1376(6) 

28. Admissibility of evidence 

Error in admitting property manager's hearsay 
testimony that maintenance staff had told her they 
had not let defendant enter apartment was harm- 
less, in bench trial for unlawful entry, even if trial 
court credited and incorporated hearsay into her 
findings; government did not refer to hearsay evi- 
dence in its closing argument or in rebuttal, trial 
court did not rely on hearsay in rendering verdict, 
and trial court found that defendant's explanation 
for entering in apartment, i.e., that property man- 
ager's "super" had let her in, was not credible. 
Kozlovska v. U.S., 2011, 30 A.3d 799. Criminal 
Law <s=> 260.11(6) 

30.5. Summary judgment 

Genuine issue of material fact as to whether 
police officers who participated in arrests for Dis- 
trict of Columbia offense of unlawful entry that 
were not supported by probable cause were aware 
that a woman who was supposedly renting the 
house had give the arrestees permission to enter 
the house precluded summary judgment on quali- 
fied immunity grounds on the arrestees' § 1983 
claims of unlawful arrest, even if the officers were 
ordered by superior officers to make the arrests, 
or they relied on the probable cause determination 
of one or more of their fellow officers. Wesby v. 
District of Columbia, 2012, 2012 WL 130750. Fed- 
eral Civil Procedure <3=> 2491.5 

31. Instructions 

Court would not impose upon District of Colum- 
bia discovery sanctions in form of adverse infer- 
ence instruction for District's conduct in destroy- 
ing police radio communications sought during 
discovery in protestors' §§ 1983 action alleging 
their arrests for unlawful entry of a parking ga- 
rage violated First and Fourth Amendments and 
D.C. common law, although District had obligation 
to preserve evidence and was at least negligent in 
allowing recordings to be destroyed; reasonable 
trier of fact could not infer that recordings would 
have contained evidence of retaliatory intent or 
animus, and thus recordings were not relevant. 
Bolger v. District of Columbia, 2009, 608 
F.Supp.2d 10. Federal Civil Procedure <®=> 1636.1; 
Federal Civil Procedure <&=> 2173 



§ 22-3304. Depredation of fixtures in houses. [Repealed] 

(Mar. 3, 1901, 31 Stat, 1324, ch. 854, § 825; Apr. 29, 2004, D.C. Law 15-154, § 300, 50 DCR 10996.) 



Historical and Statutory Notes 



Legislative History of Laws 

Law 15-154, the "Elimination of Outdated 
Crimes Amendment Act of 2003", was introduced 
in Council and assigned Bill No. 15-79, which was 
referred to Committee on the Judiciary. The Bill 
was adopted on first and second readings on Octo- 



ber 7, 2003, and November 4, 2003, respectively. 
Signed by the Mayor on November 25, 2003, it was 
assigned Act No. 15-255 and transmitted to both 
Houses of Congress for its review. D.C. Law 
15-154 became effective on April 29, 2004. 



CRIMINAL OFFENSES AND PENALTIES 



§ 22-3310 



§ 22-3308. Cutting down or destroying things growing on or attached to the 
land of another. [Repealed] 

(Mar. 3, 1901, 31 Stat 1327, ch. 854, § 847; Aug. 12, 1937, 50 Stat. 629, ch. 599; Aug. 20, 1994, D.C. Law 
10-151, § 105(p), 41 DCR 2608; June 12, 2003, D.C. Law 14-309, § 202, 50 DCR 888.) 



Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 7(b) of the Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 13-462, October 25, 2000, 47 DCR 9443). 



Historical and Statutory Notes 

Legislative History of Laws 

For Law 14-309, see notes following j 



22-3310. 



§ 22-3310. Destroying trees or protections thereof on public grounds. 

It shall be unlawful for any person willfully to top, cut down, remove, girdle, break, wound, 
destroy, or in any manner injure any vine, bush, shrub, or tree not owned by that person, or 
any of the boxes, stakes or any other protection thereof, under a penalty not to exceed, for 
each and every such offense: 

(1) In the case of any tree 55 inches or greater in circumference when measured at a 
height of four and one half feet, $15,000 or imprisonment for not more than 90 days, or 
both; or 

(2) For vines, bushes, shrubs, and smaller trees, $5,000 or imprisonment for not more 
than 30 days, or both. 

(July 29, 1892, 27 Stat, 324, ch. 320, § 13; June 19, 2001, D.C. Law 13-314, § 3, 48 DCR 2076; June 12, 
2003, D.C. Law 14-309, § 201, 50 DCR 888; Apr. 13, 2005, D.C. Law 15-354, § 21(b), 52 DCR 2638.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 13-314 substituted "$500" for "$50". 

D.C. Law 14-309 rewrote the section which had 
read as follows: 

"It shall not be lawful for any person or persons 
to girdle, break, wound, destroy, or in any manner 
injure any of the trees growing or planted and set, 
or which may hereafter be planted and set on any 
of the public grounds, open space, or squares or on 
any private lot, or on any of the streets, or ave- 
nues, roads or highways, in the District of Colum- 
bia, or any of the boxes, stakes, or any other 
protection thereof, under a penalty of not exceed- 
ing $500 for each and every such offense; and if 
any person or persons shall tie or in any manner 
fasten a horse or horses to any of the trees, boxes, 
or other protection thereof on any streets or ave- 
nues, roads, or highways, on any of the public 
grounds belonging to the United States, or on any 
of the streets, avenues, or alleys, in the District of 
Columbia, each and every such offender shall for- 
feit and pay for each offense a sum not exceeding 
$10." 

D.C. Law 15-354, in subsecs. (a) and (b), validat- 
ed a previously made technical correction. 

Legislative History of Laws 

Law 13-314, the "Tree Protection Amendment 
Act of 2000", was introduced in Council and as- 
signed Bill No. 13-928, which was referred to the 



Committee on Public Works and the Environment. 
The Bill was adopted on first and second readings 
on December 5, 2000, and December 19, 2000, 
respectively. Signed by the Mayor on January 24, 
2001, it was assigned Act No. 13-594 and transmit- 
ted to both Houses of Congress for its review. 
D.C. Law 13-314 became effective on June 19, 
2001. 

Law 14-309, the "Urban Forest Preservation 
Act of 2002", was introduced in Council and as- 
signed Bill No. 14-307, which was referred to the 
Committee on Public Works and the Environment. 
The Bill was adopted on first and second readings 
on December 3, 2002, and December 17, 2002, 
respectively. Signed by the Mayor on January 22, 
2003, it was assigned Act No. 14-614 and transmit- 
ted to both Houses of Congress for its review. 
D.C. Law 14-309 became effective on June 12, 
2003. 

Law 15-354, the "Technical Amendments Act of 
2004", was introduced in Council and assigned Bill 
No. 15-1130 which was referred to the Committee 
of the Whole. The Bill was adopted on first and 
second readings on December 7, 2004, and Decem- 
ber 21, 2004, respectively. Signed by the Mayor 
on February 9, 2005, it was assigned Act No. 
15-770 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 15-354 became 
effective on April 13, 2005. 



§ 22-3312.01 



CRIMINAL OFFENSES AND PENALTIES 



§ 22-3312.01. Defacing public or private property. 



Notes of Decisions 



Arrest 1.5 
Validity % 



% Validity 

Although District of Columbia defacement stat- 
ute incidentally affected religiously motivated ac- 
tion of demonstrators, who were prohibited from 
engaging in "chalk art" demonstrations on public 
promenade directly in front of the White House, 
application of statute did not violate principle of 
general applicability for purposes of analysis under 
Free Exercise Clause; defacement statute rational- 
ly advanced the District's substantial interests in 
promoting aesthetics and protecting property and 
contained no exemptions that would show nonreli- 
gious defacement more lenience than religiously 
motivated defacement. Mahoney v. District of Co- 
lumbia, 2009, 662 F.Supp.2d 74,' affirmed 642 F.3d 
1112, 395 U.S.App.D.C. 291, rehearing en banc 
denied. Constitutional Law <£=> 1412; District Of 
Columbia &* 22; Malicious Mischief <3=* 1 

District of Columbia defacement statute, which 
prohibited all intrusions upon another's property, 
regardless of motivation, that tangibly altered the 
appearance of the property did not constitute a 
prior restraint on speech, and therefore was not 
facially invalid under First Amendment; any bur- 
dens upon speech are independent of the expres- 
sion's content and incidental to the statute's legiti- 
mate purpose of protecting property, and statute's 
narrow focus left many alternative forms of 
speech. Mahoney v. District of Columbia, 2009, 
662 F.Supp.2d 74, affirmed 642 F.3d 1112, 395 
U.S.App.D.C. 291, rehearing en banc denied. Con- 
stitutional Law <3=> 1807; Malicious Mischief <^ 1 

1. Construction and application 

District of Columbia's prohibiting demonstrator 
from using sidewalk chalk to promote a religious 
belief in front of White House, pursuant to statute 
prohibiting defacement of public and private prop- 
erty, did not substantially burden demonstrator's 
exercise of religion, as would violate Religious 
Freedom Restoration Act (RFRA); chalking was 
only one means by which demonstrator could con- 
vey his message, and demonstrator could still pick- 
et, engage in a public prayer vigil or use other 
means. Mahoney v. Doe, C.AD.C.2011, 642 F.3d 
1112, 395 U.S.App.D.C. 291, rehearing en banc 
denied. Civil Rights <&=» 1054 

District of Columbia statute prohibiting deface- 
ment of public and private property was narrowly 
tailored to serve a significant government interest 
in esthetics as applied to demonstrator who sought 
to engage in speech through sidewalk chalk dem- 
onstration in front of White House; statute was 
content neutral and prohibited certain conduct 
without reference to message conveyed, District 
sought to control esthetic appearance of street in 
front of White House, statute was tailored to tangi- 



ble medium that created the very problem sought 
to be remedied, and demonstrator had alternate 
channels of communication, including conducting 
an assembly with signs and banners. Mahoney v. 
Doe, C.AD.C.2011, 642 F.3d 1112, 395 U.S.App. 
D.C. 291, rehearing en banc denied. Constitution- 
al Law ©=> 1760; District of Columbia <£=* 22 

Application of District of Columbia defacement 
statute to prohibit demonstrators from engaging in 
"chalk art" demonstrations on public promenade 
directly in front of the White House did not violate 
demonstrators' First Amendment rights; restric- 
tion on chalking was a content neutral, narrowly 
tailored means of advancing the government's sig- 
nificant interests, which were unrelated to the 
suppression of expression, in keeping the prome- 
nade free of "visual clutter," eliminated no more 
than the exact source of the "evil" it sought to 
remedy, and allowed demonstrators to engage in a 
rich variety of expressive activities, such as picket- 
ing, marching, carrying signs, singing, shouting, 
chanting, performing dramatic presentations, and 
appealing to passers-by. Mahoney v. District of 
Columbia, 2009, 662 F.Supp.2d 74, affirmed 642 
F.3d 1112, 395 U.SApp.D.C. 291, rehearing en 
banc denied. Constitutional Law @=» 1846; Dis- 
trict Of Columbia <3=> 22 

1.5. Arrest 

Officer had probable cause to arrest defendant 
for committing misdemeanor offense in his pres- 
ence, such that defendant's arrest was lawful and 
subsequent search of defendant's person was rea- 
sonable within the meaning of the Fourth Amend- 
ment; since officer saw defendant urinate on front 
bumper of van parked in gas station parking lot, 
officer had probable cause to arrest defendant for 
disorderly conduct and defacing of private proper- 
ty. U.S.C.A Const.Amend. 4; D.C. CODE 
§§ 23-581(a)(l)(B) (2001 & Supp.2004); D.C.Code 
§§§§ 22-1321, Scott v. U.S., 2005, 878 A.2d 486. 
Arrest <^> 63.4(13); Arrest <^ 71.1(2.1) 

4. Admissibility of evidence 

Trial court's error in permitting government to 
examine victim on re-direct examination about pri- 
or acts of violence defendant allegedly committed 
against her was harmless, in prosecution for mali- 
cious destruction of property; it was unlikely, even 
if government had not been permitted to "rebut" 
defendant's assertion that victim was biased, that 
trial court would have accepted defendant's theory, 
since trial court clearly believed victim had con- 
crete reason to call police, and it was clear from 
record that government did not plan at outset to 
introduce the evidence, but only introduced it on 
re-direct after defense counsel questioned victim 
on cross-examination about her relationship with 
defendant. Goines v. U.S., 2006, 905 A2d 795. 
Criminal Law @=» 1170.5(1) 
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Even if defense counsel's cross-examination of 6. Weight and sufficiency of evidence 

victim in attempt to elicit testimony from her Demonstrator could not show any realistic dan- 
implying that she was biased against defendant ger that District of Columbia statute prohibiting 
opened door to further testimony rebutting that defacement of public and private property chilled 
implication, doctrine of curative admissibility did constitutionally protected speech, as required to 
not apply to permit government to examine victim invalidate statute as overbroad in his challenge to 
on re-direct about prior acts of violence defendant statute after he was prohibited from demon strat- 
allegedly committed against her, in prosecution for ing using sidewalk chalk in front of White House; 
malicious destruction of property; any prejudice to demonstrator cited no prior example of enforce- 
government that might have resulted from defense ment of statute, as would deter others, and District 
counsel's suggestion that victim fabricated charges sponsored and invited citizens to come and chalk in 
due to bias against defendant was essentially nulli- various locations throughout the city, even closing 
fied by victim's repeated assertions during cross- off a street annually for students to chalk. Maho- 
examination that this was not the case, and, thus ney v. Doe, C.A.D.C.2011, 642 F.3d 1112, 395 
introduction of other crimes evidence served only U.SApp.D.C. 291, rehearing en banc denied. Con- 
to prejudice defendant. Goines v. U.S., 2006, 905 stitutional Law <s=> 1760; District of Columbia <&=> 
A.2d795. Witnesses &=> 376 22 

§ 22-3312.02. Defacing or burning cross or religious symbol; display of certain 
emblems. 

(a) It shall be unlawful for any person to burn, desecrate, mar, deface, or damage a 
religious or secular symbol on any private premises or property in the District of Columbia 
primarily used for religious, educational, residential, memorial, charitable, or cemetery 
purposes, or for assembly by persons of a particular race, color, creed, religion, or any other 
category listed in § 2-1401.01, or on any public property in the District of Columbia; or to 
place or to display in any of these locations a sign, mark, symbol, emblem, or other physical 
impression including, but not limited to, a Nazi swastika, a noose, or any manner of exhibit 
which includes a burning cross, real or simulated, where it is probable that a reasonable 
person would perceive that the intent is: 

(1) To deprive any person or class of persons of equal protection of the law or of equal 
privileges and immunities under the law, or for the purpose of preventing or hindering the 
constituted authorities of the United States or the District of Columbia from giving or 
securing to all persons within the District of Columbia equal protection of the law; 

(2) To injure, intimidate, or interfere with any person because of his or her exercise of 
any right secured by federal or District of Columbia laws, or to intimidate any person or 
any class of persons from exercising any right secured by federal or District of Columbia 
laws; 

(3) To threaten another person whereby the threat is a serious expression of an intent to 
inflict harm; or 

(4) To cause another person to fear for his or her personal safety, or where it is probable 
that reasonable persons will be put in fear for their personal safety by the defendant's 
actions, with reckless disregard for that probability. 

(b) Repealed. 

(c) Nothing in this section shall be deemed to amend or repeal any provision of the District 
of Columbia Fire Prevention Code (7 DCRR). 

(Mar. 10, 1983, D.C. Law 4-203, § 3, 30 DCR 180; May 15, 2009, D.C. Law 17-390, § 2, 55 DCR 11030.) 

Historical and Statutory Notes 

Effect of Amendments persons of a particular race, color, creed, or reli- 

D.C. Law 17-390 rewrote the lead-in language &i°n, or on any public property in the District of 

and par. (3) of subsec. (a) and repealed subsec. (b), Columbia; or to place or to display in any of these 

which had read as follows: locations a sign, mark, symbol, emblem, or other 

"(a) It shall be unlawful for any person to burn, P h ^ sical ^ssion including, but not limited to, a 

desecrate, mar, deface, or damage a cross or other Nazi swastika or any manner of exhibit which 

religious symbol on any private premises or prop- mcludes « burning cross, real or simulated, with 

erty in the District of Columbia primarily used for ^ e mtent: • 

religious, educational, residential, memorial, chari- "(3) To intimidate, threaten, abuse, or harass 

table, or cemetery purposes, or for assembly by any other person; or" 
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"(b) The provisions of subsection (a) of this sec- 
tion shall not apply to acts committed on the 
private property of another person, if prior to 
those acts: 

"(1) Written permission was received from the 
owner and occupant of the property; and 

"(2) The written permission was filed with the 
Chief of the Metropolitan Police Department." 
Legislative History of Laws 

Law 17-390, the "Title 22 Amendment Act of 
2008", was introduced in Council and assigned Bill 



No. 17-627 which was referred to the Committee 
on Public Safety and the Judiciary. The Bill was 
adopted on first and second readings on July 15, 
2008, and September 16, 2008, respectively. 
Signed by the Mayor on October 1, 2009, it was 
assigned Act No. 17-524 and transmitted to both 
Houses of Congress for its review. D.C. Law 
17-390 became effective on May 15, 2009. 



§ 22~3312.03a. Abatement of graffiti. [Repealed] 

(Mar. 10, 1983, D.C. Law 4-203, § 4a, as added June 12, 2001, D.C. Law 13-309, § 2(b), 48 DCR 1613; 
June 5, 2003, D.C. Law 14-307, § 2302, 49 DCR 11664; Sept. 18, 2010, D.C. Law 18-219, § 13(b)(1), 57 
DCR 4353.) 



Historical and Statutory Notes 



Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 2302 of Fiscal Year 2003 Budget Support 
Amendment Emergency Act of 2002 (D.C. Act 
14-544, December 4, 2002, 49 DCR 11700). 

For temporary (90 day) amendment of section, 
see § 2302 of the Fiscal Year 2003 Budget Support 
Amendment Congressional Review Emergency Act 
of 2003 (D.C. Act 15-27, February 24, 2003, 50 
DCR 2151). 

For temporary (90 day) amendment of section, 
see § 2302 of Fiscal Year 2003 Budget Support 
Amendment Second Congressional Review Emer- 
gency Act of 2003 (D.C. Act 15-103, June 20, 2003, 
50 DCR 5499). 

For temporary (90 day) repeal of section, see 
§ 13(b)(1) of Anti-Graffiti Emergency Act of 2010 
(D.C, Act 18-389, May 5, 2010, 57 DCR 4332). 
Legislative History of Laws 

Law 13-309, the 'Anti-Graffiti Amendment Act 
of 2000", was introduced in Council and assigned 
Bill No. 13-306, which was referred to the Com- 
mittee on the Judiciary. The Bill was adopted on 
first and second readings on December 5, 2000, 
and December 19, 2000, respectively. Signed by 



the Mayor on January 16, 2001, it was assigned 
Act No. 13-560 and transmitted to both Houses of 
Congress for its review. D.C. Law 13-309 became 
effective on June 12, 2001. 

Law 14-307, the "Fiscal Year 2003 Budget Sup- 
port Amendment Act of 2002", was introduced in 
Council and assigned Bill No. 14-892, which was 
referred to the Committee on the Whole. The Bill 
was adopted on first and second readings on Octo- 
ber 1, 2002, and November 7, 2002, respectively. 
Signed by the Mayor on December 4, 2002, it was 
assigned Act No. 14-543 and transmitted to both 
Houses of Congress for its review. D.C. Law 
14-307 became effective on June 5, 2003. 

Law 18-219, the "Anti-Graffiti Act of 2010", was 
introduced in Council and assigned Bill No. 18-69, 
which was referred to the Committee on Public 
Safety and the Judiciary and the Committee on 
Public Works and Transportation. The Bill was 
adopted on first and second readings on March 2, 
2010, and April 20, 2010, respectively. Signed by 
the Mayor on May 7, 2010, it was assigned Act No. 
18-396 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 18-219 became 
effective on September 18, 2010. 



§ 22-3312.03b. Collection against an owner. [Repealed] 



(Mar. 10, 1983, D.C. Law 4-203, 
Sept. 18, 2010, D.C. Law 18-219, { 



\ 4b, as added June 12, 2001, D.C. Law 13-309, 
13(b)(2), 57 DCR 4353.) 



2(c), 48 DCR 1613; 



Emergency Act Amendments 

For temporary (90 day) repeal of section, see 



Historical and Statutory Notes 

For Law 18-219, 
§ 22~3312.03a. 



see notes following 



13(b)(2) of Anti-Graffiti Emergency Act of 2010 
(D.C. Act 18-389, May 5, 2010, 57 DCR 4332). 
Legislative History of Laws 

For Law 13-309, see notes following 
§ 22-3312.03a. 



§ 22-3312.04. Penalties. 

(a) Any person who violates any provision of § 22-3312.01 shall be fined not less than $250 
or more than $1,000, or imprisoned for a period not to exceed 180 days, or both. Civil fines, 
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penalties, and fees may be imposed as alternative sanctions for any infraction of the 
provisions of § 22-3312.01, pursuant to Chapter 8 of Title 8. 

(b) Any person who violates any provision of § 22-3312.02 or § 22-3312.03 shall be guilty 
of a misdemeanor punishable by a fine not to exceed $500, or imprisonment not to exceed 180 
days, or both. 

(c) In addition to the penalties provided in subsection (a) of this section, a person convicted 
of violating any provision of § 22-3312.01 may be required to perform community service as 
provided in § 16-712. 

(d) Any person who willfully places graffiti on property without the consent of the owner 
shall be subject to the sanctions in subsection (a) of this section. 

(e) Any person who willfully possesses graffiti material with the intent to place graffiti on 
property without the consent of the owner shall be fined not less than $100 or more than 
$1,000. 

(f) In addition to any fine or sentence imposed under this section, the court shall order the 
person convicted to make restitution to the owner of the property, or to the party responsible 
for the property upon which the graffiti has been placed, for the damage or loss caused, 
directly or indirectly, by the graffiti, in a reasonable amount and manner as determined by 
the court.". 

(g) The District of Columbia courts shall find parents or guardians civilly liable for all fines 
imposed or payments for abatement required if the minor cannot pay within a reasonable 
period of time established by the court. 

(Mar. 10, 1983, D.C. Law 4-203, § 5, 30 DCR 180; June 12, 2001, D.C. Law 13-309, § 2(d), 48 DCR 1613.) 

Historical and Statutory Notes 

Effect of Amendments misdemeanor punishable by a fine not to exceed 

D.C. Law 13-309 rewrote the section which had $500, or imprisonment not to exceed 1 year, or 
read: both." 

< o^o^T !? u Wh 2 Vi ? lat f , My /Ti n ° f Legislative History of Laws 
§ 22-3312.01 shall be fined not less than $250 or 

more than $5,000, or imprisoned for a period not to , For o Law 13 - 309 > see notes following 
exceed 1 year, or both. § 22-3S12.03a. 

"(b) Any person who violates any provision of 
§ 22-3312.02 or § 22-3312.03 shall 'be guilty of a 

§22-3312.05. Definitions. 

For the purposes of §§ 22-3312.01 through 22-3312.05, the term: 

(1) "Abate" means to effectively remove. 

(2) Repealed. 

(3) Repealed. 

(4) "Graffiti" means an inscription, writing, drawing, marking, or design that is painted, 
sprayed, etched, scratched, or otherwise placed on structures, buildings, dwellings, statues, 
monuments, fences, vehicles, or other similar materials that are on public or private 
property without the consent of the owner, manager, or agent in charge of the property, 
and the graffiti is visible from a public right-of-way. 

(5) "Graffiti material" means any aerosol can, bottle, spray device or other mechanism 
designed to dispense paint or a similar substance under pressure, indelible marker, paint 
stick, adhesive label, and engraving device capable of leaving a visible mark on a natural or 
man-made surface. 

(6) "Minor" means a person less than 18 years of age. 

(7) Repealed. 

(8) Repealed. 

(9) "Public or private property" shall include any building, bridge, fence or other 
structure, any street, alley, sidewalk, or other vehicular or pedestrian right-of-way, any 
article of street furniture, lamppost, bus shelter, newspaper box, or trash receptacle, any 
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tree, rock, or other natural fixture, any utility or public service equipment, or any other 
personal property located outdoors, whether publicly or privately owned. 

(10) "Sign" means a name, identification, description, display, or illustration which is 
affixed to, or represented directly or indirectly upon a building, structure, or piece of land 
and which directs attention to an object, product, place, activity, person, institution, 
organization, or business. 

(Mar. 10, 1983, D.C. Law 4-203, § la, as added June 12, 2001, D.C. Law 13-309, § 2(a), 48 DCR 1613; 
Sept. 18, 2010, D.C. Law 18-219, § 13(b)(3), 57 DCR 4353.) 



Historical and 

Effect of Amendments 

D.C. Law 18-219 repealed pars. (2), (3), (7), and 
(8), which had read as follows: 

"(2) 'Department' means the Department of 
Public Works. 

"(3) 'Director 7 means the Director of the De- 
partment of Public Works." 

"(7) 'Nuisance' means any building, sign, or oth- 
er structure, or premises which, because of graffiti, 
may encourage more graffiti, increase criminal ac- 
tivity in the surrounding areas, or create an im- 
pression of social and economic decline. 



Statutory Notes 

"(8) 'Owner of a sign' shall include the person in 
charge, possession, or control of the sign." 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 13(b)(3) of Anti-Graffiti Emergency Act of 
2010 (D.C. Act 18-389, May 5, 2010, 57 DCR 4332). 

Legislative History of Laws 

For Law 13-309, see notes following 
§ 22-3312.03a. 

For Law 18-219, see notes following 
§ 22-3312.03a. 



Chapter 35 
Vagrancy. [REPEALED] 



Section 

22-3502. 
22-3503. 

22-3504. 



"Vagrants" defined. [Repealed] 
Prosecutions; burden of proof to show 

lawful employment. [Repealed] 
Penalty; conditions imposed by court. 

[Repealed] 



Section 

22-3505. 
22-3506. 



Prosecutions. [Repealed] 
Right to strike or picket not abrogated. 
[Repealed] 



§ 22-3502. "Vagrants" defined. [Repealed] 

(Dec. 17, 1941, 55 Stat. 808, ch. 589, § 1; June 29, 1953, 67 Stat. 97, ch. 159, § 209(b); Nov. 17, 1993, D.C. 
Law 10-54, § 9, 40 DCR 5450; May 21, 1994, D.C. Law 10-119, § 16(a), 41 DCR 1639; May 17, 1996, 
D.C. Law 11-119, § 5, 43 DCR 528; June 3, 1997, D.C. Law 11-275, § 9(a), 44 DCR 1408; Dec. 10, 2009, 
D.C. Law 18-88, § 216, 56 DCR 7413.) 



Emergency Act Amendments 

For temporary (90 day) repeal, see § 216 of 
Omnibus Public Safety and Justice Emergency 
Amendment Act of 2009 (D.C. Act 18-181, August 
6, 2009, 56 DCR 6903). 

For temporary (90 day) repeal, see § 216 of 
Omnibus Public Safety and Justice Congressional 



Historical and Statutory Notes 

Review Emergency Amendment Act of 2009 (D.C. 
Act 18-227, October 21, 2009, 56 DCR 8668). 

Legislative History of Laws 

For Law 18-88, see notes following § 22-402. 



§ 22-3503. Prosecutions; burden of proof to show lawful employment. [Re- 
pealed] 

(Dec. 17, 1941, 55 Stat. 809, ch. 589, § 2; May 21, 1994, D.C. Law 10-119, § 16(b), 41 DCR 1639; Dec. 10, 
2009, D.C. Law 18-88, § 216, 56 DCR 7413.) 
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Historical and Statutory Notes 

Emergency Act Amendments Review Emergency Amendment Act of 2009 (D.C. 

For temporary (90 day) repeal, see § 216 of Act 18-227, October 21, 2009, 56 DCR 8668). 

Omnibus Public Safety and Justice Emergency Legisla ti ve History of Laws 

Amendment Act of 2009 (D.C. Act 18-181, August s 

6, 2009, 56 DCR 6903). For Law 18-88, see notes following § 22^102. 

For temporary (90 day) repeal, see § 216 of 
Omnibus Public Safety and Justice Congressional 

§ 22-3504. Penalty; conditions imposed by court. [Repealed] 

(Dec. 17, 1941, 55 Stat 809, ch. 589, § 3; Aug. 1, 1950, 64 Stat. 393, ch. 513, § 1; Dec. 10, 2009, D.C. Law 
18-88, § 216, 56 DCR 7413.) 

Historical and Statutory Notes 
Emergency Act Amendments For temporary (90 day) repeal, see § 216 of 

For temporary (90 day) repeal, see § 216 of Omnibus Public Safety and Justice Congressional 
Omnibus Public" Safety and Justice Emergency Review Emergency Amendment Act of 2009 (D.C. 
Amendment Act of 2009 (D.C. Act 18-181, August Act 18-227, October 21, 2009, 56 DCR 8668). 
6, 2009, 56 DCR 6903). For Law 18-88, see notes following § 22-402. 

§ 22-3505. Prosecutions. [Repealed] 

(Dec. 17, 1941, 55 Stat. 810, ch. 589, § 4; Apr. 1, 1942, 56 Stat. 190, ch. 207, § 1; July 8, 1963, 77 Stat. 77, 
Pub. L. 88-60, § 1; July 29, 1970, 84 Stat. 570, Pub. L. 91-358, title I, § 155(a); May 21, 1994, D.C. Law 
10-119, § 16(c), 41 DCR 1639; Dec. 10, 2009, D.C. Law 18-88, § 216, 56 DCR 7413.) 

Historical and Statutory Notes 

Emergency Act Amendments Review Emergency Amendment Act of 2009 (D.C. 

For temporary (90 day) repeal, see § 216 of Act 18-227, October 21, 2009, 56 DCR I 



Omnibus Public Safety and Justice Emergency T • i +• *t* ± *-t 

Amendment Act of 2009 (D.C. Act 18-181, August L ^ lslatlve Hlsto ^ of Laws 

6, 2009, 56 DCR 6903). For Law 18-88, see notes following § 22-402. 

For temporary (90 day) repeal, see § 216 of 
Omnibus Public Safety and Justice Congressional 

§ 22-3506. Right to strike or picket not abrogated. [Repealed] 

(Dec. 17, 1941, 55 Stat. 810, ch. 589, § 6; June 3, 1997, D.C. Law 11-275, § 9(b), 44 DCR 1408; Dec. 10, 
2009, D.C. Law 18-88, § 216, 56 DCR 7413.) 

Historical and Statutory Notes 

Emergency Act Amendments Review Emergency Amendment Act of 2009 (D.C. 

For temporary (90 day) repeal, see § 216 of Act 18-227, October 21, 2009, 56 DCR 8668). 

Omnibus Public Safety and Justice Emergency T • i +• n - + ^t 

Amendment Act of 2009 (D.C. Act 18-181, A^mst Le ^ lslatlve Hlsto ^ of Laws 
6, 2009, 56 DCR 6903). For Law 18-88, see notes following § 22-402. 

For temporary (90 day) repeal, see § 216 of 
Omnibus Public Safety and Justice Congressional 

Chapter 35A 
Voyeurism 

Section 

22-3531. Voyeurism. 



§ 22-3531. Voyeurism, 
(a) For the purposes of this section, the term: 
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(1) "Electronic device" means any electronic, mechanical, or digital equipment that 
captures visual or aural images, including cameras, computers, tape recorders, video 
recorders, and cellular telephones, 

(2) "Private area" means the naked or undergarment-clad genitals, pubic area, anus, or 
buttocks, or female breast below the top of the areola. 

(b) Except as provided in subsection (e) of this section, it is unlawful for any person to 
occupy a hidden observation post or to install or maintain a peephole, mirror, or any 
electronic device for the purpose of secretly or surreptitiously observing an individual who is: 

(1) Using a bathroom or rest room; 

(2) Totally or partially undressed or changing clothes; or 

(3) Engaging in sexual activity. 

(c)(1) Except as provided in subsection (e) of this section, it is unlawful for a person to 
electronically record, without the express and informed consent of the individual being 
recorded, an individual who is: 

(A) Using a bathroom or rest room; 

(B) Totally or partially undressed or changing clothes; or 

(C) Engaging in sexual activity. 

(2) Express and informed consent is only required when the individual engaged in these 
activities has a reasonable expectation of privacy. 

(d) Except as provided in subsection (e) of this section, it is unlawful for a person to 
intentionally capture an image of a private area of an individual, under circumstances in which 
the individual has a reasonable expectation of privacy, without the individual's express and 
informed consent. 

(e) This section does not prohibit the following: 

(1) Any lawful law enforcement, correctional, or intelligence observation or surveillance; 

(2) Security monitoring in one's own home; 

(3) Security monitoring in any building where there are signs prominently displayed 
informing persons that the entire premises or designated portions of the premises are 
under surveillance; or 

(4) Any electronic recording of a medical procedure which is conducted under circum- 
stances where the patient is unable to give consent. 

(f)(1) A person who violates subsection (b), (c), or (d) of this section is guilty of a 
misdemeanor and, upon conviction, shall be fined not more than $1,000 or imprisoned for not 
more than 1 year, or both. 

(2) A person who distributes or disseminates, or attempts to distribute or disseminate, 
directly or indirectly, by any means, a photograph, film, videotape, audiotape, compact disc, 
digital video disc, or any other image or series of images or sounds or series of sounds that 
the person knows or has reason to know were taken in violation of subsection (b), (c), or (d) 
of this section is guilty of a felony and, upon conviction, shall be fined not more than $5,000 
or imprisoned for not more than 5 years, or both. 

(g) The Attorney General for the District of Columbia, or his or her assistants, shall 
prosecute a violation of subsection (b), (c), or (d) of this section for which the penalty is set 
forth in subsection (f)(1) of this section. 
(Apr. 24, 2007, D.C. Law 16-306, § 105, 53 DCR 8610.) 

Historical and Statutory Notes 

Emergency Act Amendments For temporary (90 day) addition, see § 105 of 

For temporary (90 day) addition, see § 105 of Omnibus Public Safety Congressional Review 

Omnibus Public Safety Emergency Amendment Emergency Amendment Act of 2007 (D.C. Act 

Act of 2006 (D.C. Act 16-445, July 19, 2006, 53 17 _ 10j January 16, 2007, 54 DCR 1479). 

t-, ' , ' ^a i \ i V4.- , 1A r i- For temporary (90 day) addition, see § 105 of 

For temporary (90 day) addition, see § 105 or „ ., * ,,. - „ , c ; , ~ ' . , ^ 
Omnibus Public Safety Congressional Review OmmbuB Public Safety Second Congressional Re- 
Emergency Amendment Act of 2006 (D.C. Act view Emergency Amendment Act of 2007 (D.C. 
16-490, October 18, 2006, 53 DCR 8686). Act 17-25, April 19, 2007, 54 DCR 4036). 

12 



CRIMINAL OFFENSES AND PENALTIES § 22-3601 

Legislative History of Laws 6, 2006, and October 3, 2006, respectively. Signed 

Law 16-306, the "Omnibus Public Safety by the Mayor on October 17, 2006, it was assigned 

Amendment Act of 2006", was introduced in Coun- Act No. 16-482 and transmitted to both Houses of 

cil and assigned Bill No. 16-247, which was re- Congress for its review. D.C. Law 16-306 became 

ferred to Committee on the Judiciary. The Bill effective on April 24 2007 
was adopted on first and second readings on June 

SUBTITLE II 
ENHANCED PENALTIES. 

Chapter 36 
Crimes Committed Against Certain Persons. 

Section 

22-3601. Enhanced penalty for crimes committed 
against senior citizen victims. 

§ 22-3601. Enhanced penalty for crimes committed against senior citizen 

victims. 

(a) Any person who commits any offense listed in subsection (b) of this section against an 
individual who is 60 years of age or older, at the time of the offense, may be punished by a 
fine of up to 1 1/2 times the maximum fine otherwise authorized for the offense and may be 
imprisoned for a term of up to 1 1/2 times the maximum term of imprisonment otherwise 
authorized for the offense, or both. 

(b) The provisions of subsection (a) of this section shall apply to the following offenses: 

Abduction, arson, aggravated assault, assault with a dangerous weapon, assault with intent to 
kill, commit first degree sexual abuse, or commit second degree sexual abuse, assault with 
intent to commit any other offense, burglary, carjacking, armed carjacking, extortion or 
blackmail accompanied by threats of violence, kidnapping, malicious disfigurement, man- 
slaughter, mayhem, murder, robbery, sexual abuse in the first, second, and third degrees, 
theft, fraud in the first degree, and fraud in the second degree, or an attempt or conspiracy to 
commit any of the foregoing offenses. 

(c) It is an affirmative defense that the accused knew or reasonably believed the victim was 
not 60 years old or older at the time of the offense, or could not have known or determined 
the age of the victim because of the manner in which the offense was committed. This 
defense shall be established by a preponderance of the evidence. 

(Dec. 1, 1982, D.C. Law 4-164, § 201, 29 DCR 3976; Apr. 24, 2007, D.C. Law 16-306, § 220/53 DCR 
8610.) 

Historical and Statutory Notes 

Effect of Amendments Amendment Act of 2006 (D.C. Act 16-445, July 19, 

D.C. Law 16-306 rewrote' subsecs. (b) and (c), 2006, 53 DCR 6443). 

which had read as follows: For temporary (90 day) amendment of section, 

"(b) The provisions of subsection (a) of this sec- see § 220 of Omnibus Public Safety Congressional 

tion shall apply to the following offenses: Robbery, Review Emergency Amendment Act of 2006 (D.C. 

attempted robbery, theft, attempted theft, extor- Act 16-490, October 18, 2006, 53 DCR 8686). 

tion, fraud in the first degree, and fraud in the For temporary (90 dav) amendment of section, 

second degree. see § 2 20 of Omnibus Public Safety Congressional 

"(c) It is an affirmative defense that the accused Review Emergency Amendment Act of 2007 (D.C. 
knew or reasonably believed that the victim was Act 17-10, January 16, 2007, 54 DCR 1479). 
not 60 years of age or older at the time of the For temporary (90 day) amendment of section, 
offense." see § 2 20 of Omnibus Public Safety Second Con- 
Emergency Act Amendments gressional Review Emergency Amendment Act of 

For temporary (90 day) amendment of section, 2007 (D.C. Act 17-25, April 19, 2007, 54 DCR 

see § 220 of Omnibus Public Safety Emergency 4036). 
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§ 22-3601 CRIMINAL OFFENSES AND PENALTIES 

Legislative History of Laws 

For Law 16-306, see notes following § 22-3302. 

Notes of Decisions 

Assistance of counsel 3.5 tance, in prosecution for robbery of a senior citi- 
zen, given that defendant had five previous convic- 
tions for burglary. Forte v. U.S., 2004, 856 A.2d 
3.5. Assistance of counsel 567) certiorari denied 125 S.Ct. 1368, 543 U.S. 
Defense counsel's alleged failure to raise issue of U74, 161 L.Ed.2d 155. Criminal Law <s^ 1957 
"double enhancement," was not ineffective assis- 

Chapter 36A 
Crimes Committed Against Minors. 

Section 

22-3611. Enhanced penalties for crimes against 
minors. 



§ 22-3611. Enhanced penalties for crimes against minors. 

(a) Any adult, being at least 2 years older than a minor, who commits a crime of violence 
against that minor may be punished by a fine of up to 1 ^ times the maximum fine otherwise 
authorized for the offense and may be imprisoned for a term of up to 1 x k times the maximum 
term of imprisonment otherwise authorized for the offense, or both. 

(b) It is an affirmative defense that the accused reasonably believed that the victim was not 
a minor at the time of the offense. This defense shall be established by a preponderance of 
the evidence. 

(c) For the purposes of this section, the term: 

(1) "Adult" means a person 18 years of age or older at the time of the offense. 

(2) "Crime of violence" shall have the same meaning as provided in § 23-1331(4). 

(3) "Minor" means a person under 18 years of age at the time of the offense. 
(Apr. 24, 2007, D.C. Law 16-306, § 102, 53 DCR 8610.) 

Historical and Statutory Notes 
Emergency Act Amendments For temporary (90 day) addition, see § 102 of 

For temporary- (90 day) addition, see § 102 of Omnibus Public Safety Second Congressional I Re- 
r\ -i r^ ui- c \ c 4. -n a j +. view Emergency Amendment Act of 2007 (D.C. 

Omnibus Public Safety Emergency Amendment Act ! 7 _ 25 J pril -\ 9? 20 07, 54 DCR 4036). 



Act of 2006 (D.C. Act 16-445, July 19, 2006, 53 
DCR 6443), 



Legislative History of Laws 

Law 16-306, the "Omnibus Public Safety 
For temporary (90 day) addition, see § 102 of Amendment Act of 2006", was introduced in Coun- 
Omnibus Public Safety Congressional Review cil and assigned Bill No. 16-247, which was re- 
Emergency Amendment Act of 2006 (D.C. Act ferred to Committee on the Judiciary. The Bill 
16-490, October 18, 2006, 53 DCR 8686). was adopted on first and second readings on June 

.6, 2006, and October 3, 2006, respectively. Signed 

For temporary (90 day) addition, see § 102 of by the Mayor on October 17, 2006, it was assigned 

Omnibus Public Safety Congressional Review Act No. 16-482 and transmitted to both Houses of 

Emergency Amendment Act of 2007 (D.C. Act Congress for its review. D.C. Law 16-306 became 

17-10, January 16, 2007, 54 DCR 1479). effective on April 24, 2007. 

Chapter 37 
Bias-Related Crime. 

Section Section 

22-3701. Definitions. 22-3704. Civil action. 

22-3703. Bias-related crime. 
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CRIMINAL OFFENSES AND PENALTIES § 22-3701 

Note 1 

§ 22-3701. Definitions. 

For the purposes of this chapter, the term: 

(1) "Bias-related crime" means a designated act that demonstrates an accused's preju- 
dice based on the actual or perceived race, color, religion, national origin, sex, age, marital 
status, personal appearance, sexual orientation, gender identity or expression, family 
responsibility, homelessness, physical disability, matriculation, or political affiliation of a 
victim of the subject designated act. 

(2) "Designated act" means a criminal act, including arson, assault, burglary, injury to 
property, kidnapping, manslaughter, murder, rape, robbery, theft, or unlawful entry, and 
attempting, aiding, abetting, advising, inciting, conniving, or conspiring to commit arson, 
assault, burglary, injury to property, kidnapping, manslaughter, murder, rape, robbery, 
theft, or unlawful entry. 

(3) "Gender identity or expression" shall have the same meaning as provided in 
§ 2-1401.02Q2A). 

(4) "Homelessness" means: 

(A) The status or circumstance of an individual who lacks a fixed, regular, and 
adequate nighttime residence; or 

(B) The status or circumstance of an individual who has a primary nighttime residence 
that is: 

(i) A supervised publicly or privately operated shelter designed to provide tempo- 
rary living accommodations, including welfare motels, hotels, congregate shelters, and 
transitional housing for the mentally ill; 

(ii) An institution that provides a temporary residence for individuals intended to be 
institutionalized; or 

(iii) A public or private place not designed for, or ordinarily used as, a regular 
sleeping accommodation for human beings. 

(May 8, 1990, D.C. Law 8-121, § 2, 37 DCR 27; Apr. 24, 2007, D.C. Law 16-305, § 37(a), 53 DCR 6198; 
June 25, 2008, D.C. Law 17-177, § 12(a), 55 DCR 3696; Mar. 25, 2009, D.C. Law 17-353, § 236(a), 56 
DCR 1117; Dec. 10, 2009, D.C. Law 18-88, § 217(a), 56 DCR 7413.) 

Historical and Statutory Notes 

Effect of Amendments Emergency Amendment Act of 2009 (D.C. Act 

D.C. Law 16-305, in par. (1), substituted "dis- 18-181, August 6, 2009, 56 DCR 6903). 

ability" for "handicap". For temporary (90 day) amendment of section, 

D.C. Law 17-177, in par. (1), substituted "sexual see § 217(a) of Omnibus Public Safety and Justice 

orientation, gender identity or expression" for Congressional Review Emergency Amendment Act 

"sexual orientation"; and added par. (3). of 2009 (D.C. Act 18-227, October 21, 2009, 56 

D.C. Law 17-353 validated a previously made DCR 8668) * 

technical correction in par. (1). Legislative History of Laws 

D.C. Law 18-88, in par. (1), substituted "family For Law 16-305, see notes following 

responsibility, homelessness," for "family responsi- ^ 22-3226.09. 

bility,"; and added par. (4). For Law 17-177, see notes following 

Emergency Act Amendments s 22-2104.01. 

For temporary (90 day) amendment of section, For Law 17-353, see notes following § 22-3010. 

see § 217(a) of Omnibus Public Safety and Justice For Law 18-88, see notes following § 22-402. 

Notes of Decisions 

Validity 1 nated act" underlying bias charge was assault, 

which was specifically enumerated in statute, there 

was nothing vague about what constituted an as- 

1. Validity sault, for enhancement to apply, assault had to be 

Bias-related crimes statute, which enhanced based on the actual or perceived sexual orientation 

penalty for enumerated "bias-related crimes," was of the victims, and defendant's animus against 

not unconstitutionally vague, as applied to defen- victims' sexual orientation was evident. Shepherd 

dant, who had allegedly assaulted victims and v. U.S., 2006, 905 A.2d 260. Constitutional Law <^> 

yelled homophobic insults at them, as the "desig- 1133; Sentencing And Punishment <§=» 70 
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§ 22-3701 

Note 1 

Bias-related crimes statute, which enhanced 
penalty for enumerated "bias-related crimes," did 
not violate First Amendment as applied to defen- 
dant, who had allegedly assaulted victims and 
yelled homophobic insults at them, as trial court 
implicitly applied statute as requiring a clear nexus 
between bias identified in statute and the assault, 
defendant generally admitted at trial that he ac- 



CRIMINAL OFFENSES AND PENALTIES 

companied his assaults on victims with an oral 
stream of homophobic insults, and, thus it was 
defendant's assaultive conduct motivated by bias, 
not his homophobic prejudice as such, that was 
subject to criminal sanction. Shepherd v. U.S., 
2006, 905 A.2d 260. Constitutional Law <©=> 2181,5; 
Sentencing And Punishment <&* 70 



§ 22-3703. Bias-related crime. 



In general 1 



Notes of Decisions 



1. In general 

Application to defendant of bias-related crimes 
statute, which enhanced penalty for an enumerated 



"bias-related crime," on basis that defendant as- 
saulted victims and yelled homophobic insults at 
them, was not plain error, as defendant's substan- 
tial rights were not affected, given that trial court 
did not enhance his sentence beyond that available 
for simple assault. Shepherd v. U.S., 2006, 905 
A.2d260. Criminal Law <3=> 1042.3(1) 



§ 22-3704. Civil action. 

(a) Irrespective of any criminal prosecution or the result of a criminal prosecution, any 
person who incurs injury to his or her person or property as a result of an intentional act that 
demonstrates an accused's prejudice based on the actual or perceived race, color, religion, 
national origin, sex, age, marital status, personal appearance, sexual orientation, gender 
identity or expression, family responsibilities, homelessness, physical disability, matriculation, 
or political affiliation of a victim of the subject designated act shall have a civil cause of action 
in a court of competent jurisdiction for appropriate relief, which includes: 

(1) An injunction; 

(2) Actual or nominal damages for economic or non-economic loss, including damages for 
emotional distress; 

(3) Punitive damages in an amount to be determined by a jury or a court sitting without 
a jury; or 

(4) Reasonable attorneys' fees and costs. 

(b) In a civil action pursuant to subsection (a) of this section, whether an intentional act has 
occurred that demonstrates an accused's prejudice based on the actual or perceived color, 
religion, national origin, sex, age, marital status, personal appearance, sexual orientation, 
family responsibilities, homelessness, physical disability, matriculation, or political affiliation 
of a victim of the subject designated act shall be determined by reliable, probative, and 
substantial evidence, 

(c) The parent of a minor shall be liable for any damages that a minor is required to pay 
under subsection (a) of this section, if any action or omission of the parent or legal guardian 
contributed to the actions of the minor. 

(May 8, 1990, D.C. Law 8-121, § 5, 37 DCR 27; Apr. 24, 2007, D.C. Law 16-305, § 37(b), 53 DCR 6198; 
June 25, 2008, D.C. Law 17-177, § 12(b), 55 DCR 3696; Dec. 10, 2009, D.C. Law 18-88, § 217(b), 56 DCR 
7413.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 16-305, in subsecs. (a) and (b), substi- 
tuted "disability" for "handicap". 

D.C. Law 17-177, in subsec. (a), substituted 
"sexual orientation, gender identity or expression" 
for "sexual orientation". 

D.C. Law 18-88, in subsecs. (a) and (b), substi- 
tuted "family responsibilities, homelessness," for 
"family responsibilities,". 



Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 217(b) of Omnibus Public Safety and Justice 
Emergency Amendment Act of 2009 (D.C. Act 
18-181, August 6, 2009, 56 DCR 6903). 

For temporary (90 day) amendment of section, 
see § 217(b) of Omnibus Public Safety and Justice 
Congressional Review Emergency Amendment Act 
of 2009 (D.C. Act 18-227, October 21, 2009, 56 
DCR 8668). 



16 



CRIMINAL OFFENSES AND PENALTIES § 22-3751.01 

Legislative History of Laws For Law 17-177, see notes following 

For Law 16-305, see notes following § 22-2104.01. 
§ 22-3226.09. For Law 18-88, see notes following § 22-402. 

Chapter 37A 

Offenses Committed Against Taxicab Drivers 
and Certain Transit Workers, 

Section Section 

22-3751. Enhanced penalties for offenses com- 22-3752. Enumerated offenses, 
mitted against taxicab drivers. 

22-3751.01. Enhanced penalties for offenses com- 
mitted against transit operators 
and Metrorail station managers. 



§ 22-3751. Enhanced penalties for offenses committed against taxicab drivers. 

Any person who commits an offense listed in § 22-3752 against a taxicab driver who, at the 
time of the offense, has a current license to operate a taxicab in the District of Columbia or 
any United States jurisdiction and is operating a taxicab in the District of Columbia may be 
punished by a fine of up to one and 1/2 times the maximum fine otherwise authorized for the 
offense and may be imprisoned for a term of up to one and 1/2 times the maximum term of 
imprisonment otherwise authorized for the offense, or both. 
(June 9, 2001, D.C. Law 13-307, § 2, 48 DCR 600; July 23, 2008, D.C. Law 17-206, § 2(a), 55 DCR 5168.) 

Historical and Statutory Notes 

Effect of Amendments Congress for its review. D.C. Law 13-307 became 

D.C. Law 17-206, in the section name line, in- effective on June 9, 2001. 

serted "for offenses committed against taxicab Law 17 _ 206 the < Transit Operator Protection 

o r e V mtin " SUbstltuted °P eratin S for lawM1 y and Enhanced Penalty Amendment Act of 2008", 

t . i . tt- r. T was introduced in Council and assigned Bill 

Leg.slative History of Laws No.17-233 which was referred to Public Safety and 

a ^ oii? 7 ' % t ^ j Dl T rS * rot ^ tron Judiciary. The Bill was adopted on first and sec- 
Act of 2000 , was introduced in Council and as- , *;. . „• , , OA ^ , A ., - or , AO 

signed Bill No. 13-638, which was referred to the oncl re f dn p <* . Ma ?* 4 > f 08 ' and A P nl A lj f fj 

Committee on the Judiciary. The Bill was adopted respectively. Signed by the Mayor on April 14, 

on first and second readings on November 8, 2000, 2008 > lt was assigned Act No. 17-338 and transmit- 

and December 5, 2000, respectively. Signed by ted to both Houses of Congress for its review. 

the Mayor on December 21, 2000, it was assigned D.C. Law 17-206 became effective on July 23, 

Act No. 13-515 and transmitted to both Houses of 2008. 

§ 22-3751.01. Enhanced penalties for offenses committed against transit oper- 
ators and Metrorail station managers. 

(a) Any person who commits an offense enumerated in § 22-3752 against a transit 
operator, who, at the time of the offense, is authorized to operate and is operating a mass 
transit vehicle in the District of Columbia, or against Metrorail station manager while on duty 
in the District of Columbia, may be punished by a fine of up to one and J£ times the maximum 
fine otherwise authorized for the offense and may be imprisoned for a term of up to one and \ 
times the maximum term of imprisonment otherwise authorized by the offense, or both. 

(b) For the purposes of this section, the term: 

(1) "Mass transit vehicle" means any publicly or privately owned or operated commercial 
vehicle for the carriage of 6 or more passengers, including any Metrobus, Metrorail, 
Metroaccess, or DC Circulator vehicle or other bus, trolley, or van operating within the 
District of Columbia. 

(2) "Metrorail station manager" means any Washington Metropolitan Area Transit 
Authority employee who is assigned to supervise a Metrorail station from a kiosk at that 
station. 
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§ 22-3751.01 CRIMINAL OFFENSES AND PENALTIES 

(3) "Transit operator" means a person who is licensed to operate a mass transit vehicle. 
(June 9, 2001, D.C. Law 13-307, § 2a, as added July 23, 2008, D.C. Law 17-206, § 2(b), 55 DCR 5168.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 17-206, see notes following § 22-3751. 

§ 22-3752. Enumerated offenses. 

The provisions of §§ 22-3751 and 22-3751.01 shall apply to the following offenses or any 
attempt or conspiracy to commit any of the following offenses: murder, manslaughter, 
aggravated assault, assault with a dangerous weapon, mayhem or maliciously disfiguring, 
threats to do bodily harm, first degree sexual abuse, second degree sexual abuse, third degree 
sexual abuse, fourth degree sexual abuse, misdemeanor sexual abuse, robbery, carjacking, 
and kidnapping. 
(June 9, 2001, D.C. Law 13-307, § 3, 48 DCR 600; July 23, 2008, D.C. Law 17-206, § 2(c), 55 DCR 5168.) 

Historical and Statutory Notes 

Effect of Amendments sexual abuse, attempted rape, carjacking, kidnap- 

D.C. Law 17-206 rewrote the section which had ping, robbery, attempted robbery, assault with a 
read as follows: dangerous weapon, and aggravated assault." 

"The provisions of § 22-3751 shall apply to the Legislative History of Laws 

following offenses: taking property from another _ T .._ OAr , „ „ _ „ „_„ 

by force or by threat of force, murder, attempted For Law 13 - 307 > see notes foUowln g § 22 ~ 315h 

murder, first degree sexual abuse, second degree For Law 17-206, see notes following § 22-3751. 

SUBTITLE III 
SEX OFFENDERS. 

Chapter 38 
Sexual Psychopaths. 

Section 

22-3803. Definitions. 



§ 22-3803. Definitions. 

United States Supreme Court 

Judicial commitment, Ex post facto laws, 

Sexually violent offenders, Ex post facto laws, retroactive application of 

t-. n • i 4. «? j • -i sex offender registration laws, nonpuni- 

Due process, sexuallv violent offenders, civil , . L & n . . ,. ' f\ 

., 4. i i " x- x i j x • tive governmental objectives, see Smith v. 

comrmtment, lack of com^rol determma- Doe, 2003, 123 S.Ct 1140, 538 U.S. 84, 

^n'Uf^Z^T^^d S 155 L.Ed.2d 164, rehearing denied 123 

867, 534 U.S. 407, 151 L.Ed.2d 856. g a _ 1925> 53g t _ g _ im ; i55 LEd M 

Registrations laws, 844, on remand 361 F.3d 594. 

Chapter 39 

HIV Testing of Certain Criminal Offenders. 

Section 

22-3901. Definitions. 



18 



CRIMINAL OFFENSES AND PENALTIES 



§ 22-4001 



§ 22-3901. Definitions. 
For the purposes of this chapter, the term: 

(1) "Convicted" means having received a verdict, or a finding, of guilt in a criminal 
proceeding, adjudicated as being delinquent in a juvenile proceeding, or having entered a 
plea of guilty or nolo contendere. 

(2) "HIV test" means blood testing for the human immunodeficiency virus ("HIV") or 
any other identified causative agent of the acquired immune deficiency syndrome ("AIDS"). 

(3) "Mayor" means the Mayor of the District of Columbia, or his or her designee. 

(4) "Offense" means any prohibited activity involving a sexual act that includes contact 
between the penis and the vulva or the penis and the anus, however slight, or contact 
between the mouth and the penis, the mouth and the vulva, or the mouth and the anus. 

(5) "Victim" means a person injured by the commission of an offense, and includes the 
parent or legal guardian of the victim, if the victim is a minor, or the spouse, domestic 
partner, or child of a victim, if the victim is deceased or incapacitated. 

(Nov. 11, 1995, D.C. Law 11-74, § 2, 42 DCR 3624; Apr. 24, 2007, D.C. Law 16-306, § 222, 53 DCR 8610.) 

Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 16-306 rewrote par. (5), which read as 
follows: 

"(5) 'Victim' means a person injured by the com- 
mission of an offense, and includes the parent or 
legal guardian of a victim, if the victim is a minor, 
or the spouse or child of a victim, if the victim is 
deceased or incapacitated." 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 222 of Omnibus Public Safety Emergency 
Amendment Act of 2006 (D.C. Act 16-445, July 19, 
2006, 53 DCR 6443). 

For temporary (90 day) amendment of section, 
see § 222 of Omnibus Public Safety Congressional 



Review Emergency Amendment Act of 2006 (D.C. 
Act 16-490, October 18, 2006, 53 DCR 8686). 

For temporary (90 day) amendment of section, 
see § 222 of Omnibus Public Safety Congressional 
Review Emergency Amendment Act of 2007 (D.C. 
Act 17-10, January 16, 2007, 54 DCR 1479). 

For temporary (90 day) amendment of section, 
see § 222 of Omnibus Public Safety Second Con- 
gressional Review Emergency Amendment Act of 
2007 (D.C. Act 17-25, April 19, 2007, 54 DCR 
4036). 

Legislative History of Laws 

For Law 16-306, see notes following § 22-3302. 



Section 

22-4001. 
22-4002. 
22-4004. 

22-4006. 

22^010. 



Chapter 40 
Sex Offender Registration. 



Definitions. 

Registration period. 

Dispute resolution procedures in the 

Superior Court. 
Duties of the Department of Mental 

Health. 
Maintenance and release of sex offender 

registration information by the Court 



Section 



22-4011. 



22-4014. 
22-4016. 



Services and Offender Supervision 
Agency. 

Community notification and education 
duties of the Metropolitan Police De- 
partment. 

Duties of sex offenders. 

No change in age of consent; registra- 
tion not required for offenses between 
consenting adults. 



§ 22-4001. Definitions. 

For the purposes of this chapter, the term: 

(1) "Agency" means the Court Services and Offender Supervision Agency for the District 
of Columbia, established pursuant to § 24-133 or, until that agency assumes its duties, the 
Trustee appointed under § 24-1 32(a). 

(2) "Attends school" means being enrolled on a full-time or part-time basis in any type of 
public or private educational institution. 

(3)(A) "Committed a registration offense" means: 

(i) Was convicted or found not guilty by reason of insanity of a registration offense; 
or 
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(ii) Was determined to be a sexual psychopath under §§ 22-3803 through 22-3811. 
(B) A person is not deemed to have committed . a registration offense for purposes of 
this chapter, if the disposition described in subparagraph (A) of this paragraph has been 
reversed or vacated, or if the person has been pardoned for the offense on the ground of 
innocence. 

(4) "Court" means the Superior Court of the District of Columbia. 

(5) "In custody or under supervision" means: 

(A) Detained, incarcerated, confined, hospitalized, civilly committed, on probation, on 
parole, on supervised release, or on conditional release because of: 

(i) Being convicted of or found not guilty by reason of insanity of an offense under 
the District of Columbia Official Code; or 
(ii) A sexual psychopath determination under §§ 22-3803 through 22-3811; or 

(B) In any comparable status under the jurisdiction of the District of Columbia 
pursuant to subchapter II of Chapter 4 of Title 24, Chapter 10 of Title 24, or any other 
transfer agreement between the District of Columbia and another jurisdiction. 

(6) "Lifetime registration offense" means: 

(A) First or second degree sexual abuse as proscribed by § 22-3002 or § 22-3003; 
forcible rape as this offense was proscribed until May 23, 1995 by § 22-4801; or sodomy 
as this offense was proscribed until May 23, 1995 by § 22-3802 (a) where the offense was 
forcible; 

(B) First degree child sexual abuse as proscribed by § 22-3008 committed against a 
person under the age of 12 years, carnal knowledge or statutory rape as these offenses 
were proscribed until May 23, 1995 by § 22-4801 committed against a person under the 
age of 12 years, or sodomy as this offense was proscribed until May 23, 1995 by 
§ 22-3802(a) committed against a person under the age of 12 years; 

(C) Murder or manslaughter as proscribed by § 22-2101 committed before, during or 
after engaging in or attempting to engage in a sexual act or sexual contact, or rape as 
this offense was proscribed until May 23, 1995 by § 22-4801; 

(D) An attempt or conspiracy to commit an offense as proscribed by § 22-1803 or 
§ 22-1805a or § 22-3018 or assault with intent to commit rape, carnal knowledge, 
statutory rape, first degree sexual abuse, second degree sexual abuse, or child sexual 
abuse, as proscribed by § 22-401, which involved an attempt, conspiracy or assault with 
intent to commit an offense described in subparagraphs (A) through (C) of this 
paragraph; and 

(E) An offense under the law of any state, under federal law, or under the law of any 
other jurisdiction, which involved conduct that would constitute an offense described in 
subparagraphs (A) through (D) of this paragraph if committed in the District of 
Columbia or prosecuted under the District of Columbia Official Code, or conduct which is 
substantially similar to that described in subparagraphs (A) through (D) of this para- 
graph. 

(7) "Minor" means a person under 18 years of age. 

(8) "Registration offense" means: 

(A) An offense under Chapter 30 of this title; 

(B) Forcible rape, carnal knowledge or statutory rape as these offenses were pro- 
scribed until May 23, 1995 by § 22-4801; indecent acts with children as this offense was 
proscribed until May 23, 1995 by § 22-3801(a); enticing a child as this offense was 
proscribed until May 23, 1995 by § 22-380 1(b); or sodomy as this offense was proscribed 
until May 23, 1995 by § 22-3802 (a) where the offense was forcible or committed against a 
minor; 

(C) Any of the following offenses where the victim is a minor: acts proscribed by 
§ 22-1312 (lewd, indecent, or obscene acts), acts proscribed by § 22-2201 (obscenity), 
acts proscribed by § 22-3102 (sexual performances using minors), acts proscribed by 
§ 22-1901 (incest), acts proscribed by § 22-2001 (kidnapping), and acts proscribed by 
§§ 22-2701, 22-2701.01, 22-2703, 22-2704, 22-2705 to 22-2712, 22-2713 to 22-2720, 
22-2722 and 22-2723 (prostitution; pandering); 

(D) Any offense under the District of Columbia Official Code that involved a sexual act 
or sexual contact without consent or with a minor, assaulting or threatening another with 
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the intent to engage in a sexual act or sexual contact or with the intent to commit rape, 
or causing the death of another in the course of, before, or after engaging or attempting 
to engage in a sexual act or sexual contact or rape; 

(E) An attempt or a conspiracy to commit a. crime, as proscribed by § 22-1803 or 
§ 22-1 805a which involved an attempt or conspiracy to commit an offense described in 
subparagraphs (A) through (D) of this paragraph, or assault with intent to commit rape, 
carnal knowledge, statutory rape, first degree sexual abuse, second degree sexual abuse, 
or child sexual abuse, as proscribed by § 22-401; 

(F) Assault with intent to commit any other crime, as proscribed by § 22^03, or 
kidnapping or burglary, as proscribed by § 22-801 or § 22-2001 where the offense 
involved an intent, attempt or conspiracy to commit an offense described in subpara- 
graphs (A) through (D) of this paragraph; 

(G) An offense under the law of any state, under federal law, or under the law of any 
other jurisdiction, which involved conduct that would constitute an offense described in 
subparagraphs (A) through (F) of this paragraph if committed in the District of Columbia 
or prosecuted under the District of Columbia Official Code, or conduct which is 
substantially similar to that described in subparagraphs (A) through (F) of this para- 
graph; and 

(H) Any other offense where the offender agrees in a plea agreement to be subject to 
sex offender registration requirements. 

(9) "Sex offender" means a person who lives, resides, works, or attends school in the 
District of Columbia, and who: 

(A) Committed a registration offense on or after July 11, 2000; 

(B) Committed a registration offense at any time and is in custody or under supervi- 
sion on or after July 11, 2000; 

(C) Was required to register under the law of the District of Columbia on the day 
before July 11, 2000; or 

(D) Committed a registration offense at any time in another jurisdiction and, within 
the registration period, enters the District of Columbia to live, reside, work or attend 
school. 

(10) "Sexual act" has the meaning stated in § 22-3001(8). 

(11) "Sexual contact" has the meaning stated in § 22-3001(9). 

(12) "State" means a state of the United States, or any territory, commonwealth, or 
possession of the United States. 

(13) "Works" means engaging in any type of full-time or part-time employment or 
occupation, whether paid or unpaid, for a period of time exceeding 14 calendar days or for 
an aggregate period of time exceeding 30 days during any calendar year. 

(July 11, 2000, D.C. Law 13-137, § 2, 47 DCR 797; Apr. 24, 2007, D.C. Law 16-306, § 221, 53 DCR 8610.) 

Historical and Statutory Notes 
Effect of Amendments Review Emergency Amendment Act of 2006 (D.C. 

D.C. Law 16-306, in par. (8)(C), inserted «, Act 1 ^^ 0ctob ^ 18, 2006, 53 DCR 8686). 
22-2701.01, 22-2704, 22-2705 to 22-2712, 22-2713 For temporary (90 day) amendment of section, 

to 22-2720, and 22-2722" preceding "(prostitution; see § 221 of Omnibus Public Safety Congressional 
pandering)". Review Emergency Amendment Act of 2007 (D.C. 



Emergency Act Amendments 



Act 17-10, January 16, 2007, 54 DCR 1479). 

For temporary (90 day) amendment of section, 
For temporary (90 day) amendment of section, see § 221 of Omnibus Public Safety Second Con- 
see § 221 of Omnibus Public Safety Emergency gre ssional Review Emergency Amendment Act of 
Amendment Act of 2006 (D.C. Act 16-445, July 19, 2007 (D.C. Act 17-25, April 19, 2007, 54 DCR 
2006, 53 DCR 6443). 4036). 

For temporary (90 day) amendment of section. Legislative History of Laws 

see § 221 of Omnibus Public Safety Congressional For Law 16-306, see notes following § 22-3302. 

United States Supreme Court 

Due process, Due process, sex offender registration, right 

Right to hearing, to hearing on dangerousness, public noti- 
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fication provisions, see Connecticut Dept. 
of Public Safety v. Doe, 2003, 123 S.Ct. 
1160, 538 U.S. 1, 155 L.Ed.2d 98. 
Ex post facto laws, 

Ex post facto laws, retroactive application of 
sex offender registration laws, nonpuni- 



tive governmental objectives, see Smith v. 
Doe, 2003, 123 S.Ct. 1140, 538 U.S. 84, 
155 L.Ed.2d 164, rehearing denied 123 
S.Ct. 1925, 538 U.S. 1009, 155 L.Ed.2d 
844, on remand 361 F.3d 594. 



Notes of Decisions 



Construction and application 2 

Dismissal 4 

Ex post facto 6 

In custody or under supervision 

Registration offense 3 

Standing 7 

Validity 1 



1. Validity 

While the registration and public notification 
provisions of District of Columbia's Sex Offender 
and Registration Act (SORA) were enacted simul- 
taneously, the registration provisions could stand 
on their own as serving important law enforcement 
purposes separate from community notification; 
therefore, while the public notification provisions of 
the SORA violate sex offenders' rights to due 
process, registration provisions, which inflicted no 
public stigma on sex offenders, did not. Doe No. 1 
v. Williams, 2001, 167 F.Supp.2d 45, appeal held in 
abeyance 2002 WL 1298752, reversed 2003 WL 
21466903. Constitutional Law <^> 4343; Mental 
Health <3=> 433(2); Statutes <3=» 64(2) 

Sex Offender Registration Act (SORA) did not 
infringe any fundamental rights or liberty interests 
of persons who committed sex offenses before it 
was enacted or who were acquitted of sex offenses 
by reason of insanity, and was rationally related to 
a legitimate governmental goal of protecting the 
community from recidivist sexual offender; there- 
fore, SORA did not violate principles of substantive 
due process. In re W.M., 2004, 851 A.2d 431, 
certiorari denied 125 S.Ct. 885, 543 U.S. 1062, 160 
L.Ed.2d792. Constitutional Law <$=> 4343; Mental 
Health ®=> 433(2) 

Sex Offender Registration Act (SORA) did not 
deny procedural due process by requiring all per- 
sons who have committed sex offenses to register 
without affording them a hearing on their current 
dangerousness. In re W.M., 2004, 851 A2d 431, 
certiorari denied 125 S.Ct. 885, 543 U.S. 1062, 160 
L.Ed.2d 792. Constitutional Law <$=> 4343; Mental 
Health &=> 433(2) 

Sex Offender Registration Act (SORA) estab- 
lished civil, regulatory scheme that was not puni- 
tive and, thus, did not inflict punishment on per- 
sons who committed sex offenses before it was 
enacted or who were acquitted of sex offenses by 
reason of insanity in violation of the ex post facto, 
double jeopardy, or due process clauses. In re 
W.M., 2004, 851 A.2d 431, certiorari denied 125 
S.Ct. 885, 543 U.S. 1062, 160 L.Ed.2d 792. Consti- 
tutional Law <3=> 2821; Constitutional Law <&* 



4343; Double Jeopardy ®=> 22; Mental Health ©=> 
433(2) 

2. Construction and application 

Council of the District of Columbia intended to 
create a regulatory scheme that was civil and 
nonpunitive in enacting Sex Offender Registration 
Act (SORA), for purposes of determining whether 
application of SORA to parolee who was convicted 
of sex offenses prior to SORAs enactment violated 
the Ex Post Facto Clause; Council drafted SORA 
to confirm to federal law encouraging states to 
require sex offender registration, work of SORA 
was assigned to an administrative agency, and 
SORA lacked procedural safeguards normally as- 
sociated with criminal punishment. Anderson v. 
Holder, C.AD.C.2011, 647 F.3d 1165, 396 U.SApp. 
D.C. 280. Constitutional Law <©==> 2821; Mental 
Health ®» 433(2) 

Provision of District of Columbia Sex Offender 
Registration Act (SORA) requiring in-person reg- 
istration imposed no additional burden on parolee, 
and therefore, parolee lacked an injury fairly 
traceable to requirement, as required for standing 
to challenge provision as violating Ex Post Facto 
Clause for being enacted after he had been con- 
victed of sex offenses; condition of parolee's parol 
was that he meet with an officer in person. 
Anderson v. Holder, C.AD.C.2011, 647 F.3d 1165, 
396 U.SApp.D.C. 280. Constitutional Law <£=> 725 

District of Columbia's Sex Offender and Regis- 
tration Act (SORA) did not apply to offenders 
sentenced under District of Columbia Youth Reha- 
bilitation Act (YRA) for offenses committed before 
effective date of amendment of YRA, who had 
their convictions set aside; a youth offender whose 
conviction had been set aside under the YRA and 
whose offense predated effective date of amend- 
ment continued to enjoy a liberty interest in main- 
taining the benefits of his set-aside. Doe No. 1 v. 
Williams, 2001, 167 F.Supp.2d 45, appeal held in 
abeyance 2002 WL 1298752, reversed 2003 WL 
21466903. Mental Health <^> 454 

The Sex Offender Registration Act (SORA) im- 
poses registration requirements on sex offenders 
based on the nature of the offenses they committed 
rather than on an individualized assessment of 
their risk of recidivism. In re Doe ("S.D."), 2004, 
855 A.2d 1100. Mental Health ^ 469(2) 

As the Sex Offender Registration Act (SORA) is 
a remedial regulatory enactment and not a penal 
law, it should be liberally construed for the benefit 
of the class it is intended to protect. In re Doe 
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("S.D."), 2004, 855 A.2d 1100. Mental Health <£=> 
433(2) 

Habeas petitioner waived appellate review of his 
claim that retroactive application of sex offender 
registration law to persons who, like him, commit- 
ted their crimes before law was enacted would 
violate Double Jeopardy Clause of Fifth Amend- 
ment and Ex Post Facto Clause of Constitution; 
petitioner failed to present that claim to trial court. 
Cannon v. Igborzurkie, 2001, 779 A.2d 887. Habe- 
as Corpus <3=> 816 

Sex Offender Registration Act applied to parolee 
who committed sex offense while juvenile, as parol- 
ee was prosecuted and sentenced as adult, and was 
still "under supervision," i.e., on parole, when Act 
took effect. Cannon v. Igborzurkie, 2001, 779 A.2d 
887. Infants e=> 227(2); Mental Health <£=> 469(2) 

The provisions of the Sex Offender Registration 
Act apply retroactively to certain persons who 
committed registration offenses prior to its enact- 
ment. Cannon v. Igborzurkie, 2001, 779 A.2d 887. 
Mental Health <$=> 433(2) 

The Sex Offender Registration Act applies to a 
sex offender who committed a registration offense 
as a juvenile but who was lawfully prosecuted, 
convicted and sentenced as an adult. Cannon v. 
Igborzurkie, 2001, 779 A.2d 887. Infants <£=> 
227(2); Mental Health <3=> 469(2) 

3. Registration offense 

Defendant charged with failing to register under 
SORNA had a duty to register under SORNA 
based on prior conviction under District of Colum- 
bia law for misdemeanor sexual abuse, even 
though the District of Columbia had yet to imple- 
ment SORNA; defendant's duty to register under 
SORNA was not contingent on District of Colum- 
bia's implementation of the law, District of Colum- 
bia maintained a sex offender registry, and defen- 
dant had acknowledged on four separate occasions 
his duty to register as a sex offender under Dis- 
trict of Columbia law. U.S. v. Ross, 2011, 778 
F.Supp.2d 13. Mental Health <£=> 469(2) 

Resident alleged a practice, policy, or custom of 
city, as required to state a claim against mayor in 
his official capacity, in civil rights action under 
§§ 1983 alleging ex post facto, double jeopardy, 
due process, and equal protection violations, by 
alleging that enforcement of statute requiring him 
to register as a sex offender violated his constitu- 
tional protections. Washington v. Fenty, 2009, 611 
F.Supp.2d 45. Civil Rights <3=> 1360 

Defendant was "sex offender" who lived or re- 
sided in District of Columbia at time he failed to 
register, as required to support conviction for fail- 
ure to register, even though Government elicited 
evidence that defendant had moved to Maryland, 
where defendant had updated his District of Co- 
lumbia address when he registered previously, and 
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Note 7 

he did not report his address before he moved to 
Maryland or before date that he was required to 
renew registration. Jones v. U.S., 2011, 2011 WL 
5984037. Mental Health <3=* 469.5 

4. Dismissal 

District Court's order dismissing city resident's 
claims against mayor in his individual capacity, 
alleging that city statute requiring him to register 
as a sex offender violated his constitutional rights, 
did not also dismiss claims asserted against mayor 
in his official capacity, if any. Washington v. 
Fenty, 2009, 611 F.Supp.2d 45. Civil Rights <3=> 
1360 

5. In custody or under supervision 

Conviction and sentence of incarceration for 
driving without permit subjected defendant, who 
had prior conviction for sex offense, to require- 
ments under Sex Offender Registration Act, re- 
gardless that defendant had completed sentence on 
qualifying sex offense prior to Act's enactment. 
Sullivan v. U.S., 2010, 990 A2d 477. Mental 
Health ®=> 469(2) 

6. Ex post facto 

Effects of requirements of District of Columbia 
Sex Offender Registration Act (SORA) that sex 
offenders register in other states where they relo- 
cated, worked or went to school and that allowed 
police to notify community of offender's status 
were not excessive with respect to its civil and 
nonpunitive purpose, and therefore, application to 
parolee, who was convicted of sex offenses prior to 
enactment of SORA, did not violate Ex Post Facto 
Clause; registration requirements did not restrain 
activities he could pursue, and effectiveness of 
registration depended on making vulnerable people 
aware of presence of sex offenders in their commu- 
nities, which police notification helped achieve. 
Anderson v. Holder, CA.D.C.2011, 647 F.3d 1165, 
396 U.SApp.D.C. 280. Constitutional Law <^> 
2821; Mental Health <s=» 433(2) 

District of Columbia's Sex Offender Registration 
Act (SORA) was not punitive, and thus its retroac- 
tive application to parolee, who was convicted of 
sex-related offenses 12 years prior to enaction of 
SORA, did not contravene Ex Post Facto Clause. 
Anderson v. Holder, 2010, 691 F.Supp.2d 57, af- 
firmed 647 F.3d 1165, 396 U.SApp.D.C. 280. Con- 
stitutional Law <£=> 2821; Mental Health <£=> 433(2) 

7. Standing 

Parolee was subjected to District of Columbia's 
Sex Offender Registration Act (SORA), and thus 
had legal standing to challenge that statute's en- 
forcement against him. Anderson v. Holder, 20.1.0, 
691 F.Supp.2d 57, affirmed 647 F.3d 1165, 396 
U.SApp.D.C. 280. Mental Health <^> 469(4) 
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§ 22-4002. Registration period. 



Notes of Decisions 



Construction with other laws 1 



1. Construction with other laws 

Fact that defendant convicted of misdemeanor 
child abuse was required to register pursuant to 



not convert such petty offense into a "serious" 
crime for which defendant was entitled to jury 
trial; SORA was a remedial regulatory enactment, 
not a penal law, that was adopted to protect the 
public, especially minors, from the threat of recidi- 
vism posed by sex offenders who have been re- 
leased into the community. Thomas v. U.S., 2008, 



the Sex Offenders Registration Act (SORA) did 942 A2d 1180. Jury <3==> 22(2) 



§ 22-4004. Dispute resolution procedures in the Superior Court. 



Notes of Decisions 



In general 1 
Timeliness of appeal 



1. In general 

Trial court's error in assigning burden of per- 
suasion to individual who was acquitted of sodomy 
with a 13-year-old boy by reason of insanity on 
factual issue of use of force in underlying offense, 
which would determine whether individual would 
have to register for life or for ten years, under the 
Sex Offender Registration Act (SORA), required 
remand to trial court; evidentiary hearing likely 
would be necessary, as outcome could depend on 
individual's credibility if trial judge would find 
government's evidence sufficient to establish that 
offense involved the use of force. In re W.M., 
2004, 851 A2d 431, certiorari denied 125 S.Ct. 885, 
543 U.S. 1062, 160 L.Ed.2d 792. Mental Health 
<^> 469(6) 

Due process required government to shoulder 
the burden of persuasion on the factual issue of 
use of force in underlying offense, which would 
determine whether individual who was acquitted of 
sodomy with a 13-year-old boy by reason of insani- 
ty would have to register for life or for ten years, 
under the Sex Offender Registration Act (SORA), 
and the standard of proof that government had to 
meet as to that issue was the usual "preponder- 
ance of the evidence" standard, not a higher, "clear 
and convincing evidence" standard. In re W.M., 
2004, 851 A.2d 431, certiorari denied 125 S.Ct. 885, 
543 U.S. 1062, 160 L.Ed.2d 792. Constitutional 
Law <^> 4343; Mental Health <s=» 469(4) 

When a person disputes finding of the Court 
Services and Offender Supervision Agency (CSO- 
SA) that certain sexual acts or contacts were forc- 



ible, for purposes of determining classification level 
for registration requirements under the Sex Of- 
fender Registration Act (SORA), due process re- 
quires the government to bear the burden of per- 
suasion; however, due process does not require the 
government to meet that burden by more than a 
preponderance of the evidence. In re W.M., 2004, 
851 A.2d 431, certiorari denied 125 S.Ct, 885, 543 
U.S. 1062, 160 L.Ed.2d 792. Constitutional Law 
<3=> 4343; Mental Health <^ 469(4) 

District of Columbia waived appellate review T of 
its claim that habeas petitioner who challenged 
applicability of sex offender registration law failed 
to first exhaust his administrative remedies by 
applying to Court Services and Offender Supervi- 
sion Agency for District of Columbia (CSOSA) 
before he went to court; District raised that claim 
for first time on appeal, and petitioner's action was 
functionally equivalent to application for judicial 
review contemplated by Sex Offender Registration 
Act. Cannon v. Igborzurkie, 2001, 779 A2d 887. 
Habeas Corpus <^> 816 

2. Timeliness of appeal 

Defendant did not forfeit claim that he was not 
sex offender subject to Sex Offender Registration 
Act by failing to seek judicial review of designation 
within 30 days; judicial review was appropriate 
remedy if sex offender designation was based on 
finding or findings not apparent from record, but 
defendant's claim was not challenging any finding 
of fact, but was instead challenging legality of 
designation based on his conviction, after enact- 
ment of Act, for driving without permit. Sullivan 
v. U.S., 2010, 990 A.2d 477. Mental Health <s=» 
469.5 



§ 22-4006. Duties of the Department of Mental Health, 

(a) The Agency shall have the authority to notify the Department of Mental Health in 
writing of those sex offenders in the custody or under the supervision of the Department of 
Mental Health who are required to register pursuant to this chapter. 

(b) With respect to sex offenders for whom notice has been given pursuant to subsection 
(a) of this section, the Department of Mental Health shall inform the Agency when a sex 
offender: 

(1) Is first granted unaccompanied access to the hospital grounds or is placed on 
convalescent leave; 
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(2) If first conditionally or unconditionally released; or 

(3) Is on unauthorized leave. 

(c) The information provided to the Agency by the Department of Mental Health shall 
include: 

(1) The name of and other identifying information about a sex offender, including a 
physical description and photograph, if available; 

(2) The action taken under subsection (b) of this section; 

(3) The date on which the action was taken; 

(4) To the extent known, the address at which the sex offender is living or intends to live, 
works or intends to work, or attends school or intends to attend school; and 

(5) Administrative information that may assist the Agency or the Metropolitan Police 
Department in locating the sex offender. 

(d) The Agency and the Metropolitan Police Department are authorized to make further 
disclosures of the information provided by the Department of Mental Health pursuant to this 
section as necessary to ensure compliance with this chapter and to prosecute violations of this 
chapter. 

(July 11, 2000, D.C. Law 13-137, § 7, 47 DCR 797; Dec. 18, 2001, D.C. Law 14-56, § 116(h), 48 DCR 

7674.) 

Historical and Statutory Notes 

Effect of Amendments For temporary (90 day) amendment of section, 

D.C. Law 14-56, substituted "Department of see § 116(h) of Mental Health Service Delivery 

Mental Health" for "Commission on Mental Health Reform Congressional Review Emergency Act of 

Services" in the heading, and in subsecs. (a), (b), 2001 (D.C. Act 14-144, October 23, 2001, 48 DCR 

(c), and (d). 9947). 

Temporary Amendments of Section Legislative History of Laws 

Section 16(h) of D.C. Law 14-51 substituted Law 14 " 51 > the "Department of Mental Health 

"Department of Mental Health" for "Commission Establishment Temporary Amendment Act of 

on Mental Health Services" in the heading; and, in 2 °01 ?? > was introduced in Council and assigned Bill 

subsecs. (a), (b), (c) and (d), substituted "Depart- No. 14-174, which was retained by Council. The 

ment of Mental Health" for "Commission on Men- Bil l was adopted on first and second readings on 

tal Health Services". A P ril 3 > 2001 > and Ma ^ *> 2001 > respectively. 

,. irin . „ ,-. r , T 1( r1 ., ,, , Signed by the Mayor on May 22, 2001, it was 
Section 19(b) of D.C. Law 14-51 provides that . , J A . XT /, - , / .,, -, , , , u 

,, , , ,, . „, 0rt ~ , * ,. ., , . assigned Act No. 14-72 and transmitted to both 

the act shall expire alter 22o days of its having -o ^ ^ * ■*. ■ t\ n t 

1 ,,,, l * b Houses of Congress for its review. D.C. Law 
taken errect. 14 _ 51 became effective on October 30, 2001. 
Emergency Act Amendments Law u _^ ^ u ^^ Hea]th ^^ De]Wery 

For temporary (90 day) amendment of section, Reform Act of 2001", was introduced in Council 

see § 16(h) of Department of Mental Health Es- and assigne d Bill No. 14-136. which was referred 

tabhshment Emergency Amendment Act of 2001 to the Committee on Human Services. The Bill 

(D.C. Act 14-55, May 2, 2001, 48 DCR 4390). was adopted on firgt and second read i ngs on June 

For temporary (90 day) amendment of section, 26, 2001, and July 10, 2001, respectively. Signed 

see § 16(h) of Department of Mental Health Es- by the Mayor on July 24, 2001, it was assigned Act 

tablishment Congressional Review Emergency No. 14-119 and transmitted to both Houses of 

Amendment Act of 2001 (D.C. Act 14-101, July 23, Congress for its review. D.C. Law 14-56 became 

2001, 48 DCR 7123). effective on December 18, 2001. 

§ 22-4010. Maintenance and release of sex offender registration information 

by the Court Services and Offender Supervision Agency. 

Notes of Decisions 

Construction and application 1 reasonable in light of the statute's language, its 

legislative history, and judicial precedent. In re 

Doe ("S.D."), 2004, 855 A.2d 1100. Mental Health 

1. Construction and application ^ 433(2) 

Where language in the Sex Offender Registra- While the judiciary is the final authority on 

tion Act (SORA) is ambiguous, the Court Services issues of statutory construction, to the extent that 

and Offender Supervision Agency's (CSOSA) inter- the meaning of the Sex Offender Registration Act's 

pretation is entitled to deference so long as it is (SORA) terms is unclear, the court will accord 
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considerable weight to the construction by the 
agency responsible for administering the statute. 
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In re Doe ("S.D."), 2004, 85 
Health c^ 433(2) 



A.2d 1100. Mental 



§ 22-4011. Community notification and education duties of the Metropolitan 
Police Department. 



United States Supreme Court 

Due process, 

Due process, sex offender registration, right 
to hearing on dangerousness, public noti- 



fication provisions, see Connecticut Dept. 
of Public Safety v. Doe, 2003, 123 S.Ct. 
1160, 538 U.S. 1, 155 L.Ed.2d 98. 



Notes of Decisions 



Construction and application 
Due process 2 
Validity 1 



1. Validity 

Public notification provisions of District of Co- 
lumbia's Sex Offender and Registration Act 
(SORA) violated procedural due process; SORA 
provided no opportunity to be heard on whether, 
and to what extent, public notification of a sex 
offender's registry information was necessary to 
protect the public. Doe No. 1 v. Williams, 2001, 
167 F.Supp.2d 45, appeal held in abeyance 2002 
WL 1298752, reversed 2003 WL 21466903. Consti- 
tutional Law &=> 4343; Mental Health &=> 433(2) 

2. Due process 

Public notification provisions of District of Co- 
lumbia's Sex Offender and Registration Act 
(SORA) implicated liberty interests protected by 
procedural due process; stigma-plus test was satis- 
fied since public notification pursuant to the 
SORA resulted in stigma, the failure to comply 
with the registration requirements was indepen- 
dently punishable as a criminal offense, the regis- 



tration requirements were mandatory conditions 
of supervised release, thus subjecting an offender 
to further punishment in the event of a violation, 
and the term of supervised release could extend 
for either 10 years or for life, which far exceeded 
the period of supervised release provided for all 
other criminal offenses. Doe No. 1 v. Williams, 
2001, 167 F.Supp.2d 45, appeal held in abeyance 
2002 WL 1298752, reversed 2003 WL 21466903. 
Constitutional Law &=> 4343; Mental Health ©^ 
433(2) 

3. Construction and application 

Sex Offender Registration Act applied to parolee 
who committed sex offense while juvenile, as parol- 
ee was prosecuted and sentenced as adult, and was 
still "under supervision," i.e., on parole, when Act 
took effect. Cannon v. Igborzurkie, 2001, 779 A.2d 
887. Infants &=> 3204; Mental Health <z=> 469(2) 

The Sex Offender Registration Act applies to a 
sex offender who committed a registration offense 
as a juvenile but who was lawfully prosecuted, 
convicted and sentenced as an adult. Cannon v. 
Igborzurkie, 2001, 779 A2d 887. Infants <®=> 3204; 
Mental Health <5=> 469(2) 



§ 22-4014. Duties of sex offenders. 



Notes of Decisions 



In general 1 
Registration 3 
Self-incrimination 2 



1. In general 

Defendant, who had previously pled guilty to one 
count of the federal offense of interstate travel 
with intent to engage in sexual acts with a minor, 
was required to register under the Sex Offender 
Registration Act (SORA); defendant's federal of- 
fense was substantially similar to the conduct de- 
scribed in the state offenses of attempted entice- 
ment of a child and lewd, indecent or obscene acts 
with a child, and SORA required registration as a 
sex offender if an individual committed conduct in 
a different jurisdiction that was "substantially sim- 
ilar" to a state registration offense. In re Doe 
("S.D."), 2004, 855 A2d 1100. Mental Health <^> 
469(2) 



2. Self-incrimination 

Parolee who was allegedly required to submit to 
polygraph examination and psycho-therapy ses- 
sions under District of Columbia's Sex Offender 
Registration Act (SORA) failed to state self-in- 
crimination claim, absent allegations that he as- 
serted Fifth Amendment privilege against self- 
incrimination and that he suffered punishment as 
result. Anderson v. Holder, 2010, 691 F.Supp.2d 
57, affirmed 647 F.3d 1165, 396 U.SApp.D.C. 280. 
Criminal Law <3=» 393(1); Pardon And Parole <3^ 
64.1 

3. Registration 

Defendant was "sex offender" who lived or re- 
sided in District of Columbia at time he failed to 
register, as required to support conviction for fail- 
ure to register, even though Government elicited 
evidence that defendant had moved to Maryland, 
where defendant had updated his District of Co- 
lumbia address when he registered previously, and 
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§ 22-4131 



he did not report his address before he moved to 
Maryland or before date that he was required to 



renew registration. Jones v. U.S., 2011, 35 A.3d 
428. Mental Health <£=> 469.5 



§ 22-4016. No change in age of consent; registration not required for offenses 
between consenting adults. 



Notes of Decisions 



Registration requirement 1 



1. Registration requirement 

Defendant, who had been charged with misde- 
meanor sexual abuse and possession of marijuana, 
was not entitled to jury trial under Sixth Amend- 
ment on basis that, if convicted, he would be 



required to register as a sex offender, thus raising 
his offenses from "petty" to "serious," such as 
would implicate his right to jury trial; "misdemean- 
or offense committed against an adult'' did not 
require registration unless such registration was 
part of plea agreement, victim was 42 years old, 
and no plea agreement was involved in defendant's 
case. Olafisoye v. U.S., 2004, 857 A.2d 1078. Jury 
©=> 22(2) 



SUBTITLE III-A 
DNA TESTING. 

Chapter 41A 
DNA Testing* and Post-Conviction Relief for Innocent Persons. 



Section 

22^131. Definitions. 

22-4132. Pre-conviction DNA testing. 

22-4133. Post-conviction DNA testing. 



Section 

22-4134. Preservation of evidence. 

22^135. Motion to vacate a conviction or grant a 

new trial on the ground of actual 

innocence. 



§ 22-4131. Definitions. 
For the purposes of this chapter, the term: 

(1) "Actual innocence' 7 or "actually innocent" means that the person did not commit the 
crime of which he or she was convicted. 

(2) "Biological material" means a sexual assault forensic examination kit, semen, vaginal 
fluid, blood, saliva, visible skin tissue, or hair which apparently derived from the perpetra- 
tor of a crime or, under circumstances that may be probative of the perpetrator's identity, 
apparently derived from the victim of a crime. 

(3) "Crime of violence" means the crimes cited in § 23-1331(4). 

(4) "DNA" means deoxyribonucleic acid. 

(5) "DNA testing" means forensic DNA analysis of biological material. 

(6) "Law enforcement agencies" means the Metropolitan Police Department, the Corpo- 
ration Counsel for the District of Columbia, prosecutors, or any other governmental agency 
that has the authority to investigate, make arrests for, or prosecute or adjudicate District 
of Columbia criminal or delinquency offenses. The term "law enforcement agencies" shall 
include law enforcement agencies that have entered into cooperative agreements with the 
Metropolitan Police Department pursuant to § 5-133.17, to the extent the law enforcement 
agency is acting pursuant to such a cooperative agreement. 

(7) "New evidence" means evidence that: 

(A) Was not personally known and could not, in the exercise of reasonable diligence, 
have been personally known to the movant at the time of the trial or the plea proceeding; 

(B) Was personally known to the movant at the time of the trial or the plea 
proceeding, but could not be produced at that time because: 

(i) The presence or the testimony of a witness could not be compelled or, in the 
exercise of reasonable diligence by the movant, otherwise obtained; or 
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(ii) Physical evidence, in the exercise of the movant's reasonable diligence, could not 
be obtained; or 

(C) Was obtained as a result of post-conviction DNA testing. 
(May 17, 2002, D.C. Law 14-134, § 2, 49 DCR 408.) 

Historical and Statutory Notes 

Legislative History of Laws December 4, 2001, respectively. Signed by the 

Law 14-134, the "Innocence Protection Act of Mayor on December 21, 2001, it was assigned Act 

2001", was introduced in Council and assigned Bill No. 14-222 and transmitted to both Houses of 

No. 14-153, which was referred to the Committee Congress for its review. D.C. Law 14-134 became 

on the Judiciary. The Bill was adopted on first effective 011 May 17 , 20 02. 
and second readings on November 6, 2001, and 

Notes of Decisions 

Evidence 2 cal material," in part, as 'visible skin tissue/' but 

Review 1 trace skin cells were not visible, in that they were 

Testimony 3 microscopic and certainly not perceptible to nor- 

mal, or even exceptional, eyesight. Hood v. U.S., 

2011, 28 A.3d 553. Criminal Law <3=> 1590 

' ' . , , . , . , . Defendant failed to exercise reasonable diligence 

Defendants second motion attacking his sen- tQ obtain the testi of ^ and thus ^ 

tence was procedurally barred; the second motion ness , g affidavit djd not ' constitute new] discovered 

asserted a claim of ineffective assistance ol trial . , , ,-, T ^ J , ,. A , 

i j j? j 4. i x. v ii j j *■ evidence under the Innocence Protection Act 

counsel, defendant knew of counsels alleged den- /TT1n jx-jxi j ^ -x > 

u - ■ i . i- x i ,n n . x-i. (IP A); defendant learned of witness s existence on 

ciency before his direct appeal and the filing of his ,, ~ , , ,. , . , , ., ,. , , n 

+- + «+• +« 4-+.„i ™x„ rtrt . .i j rt ? j, x the first day of trial, and witness lived next door to 

first motion to attack sentence, and defendant ,. . J ^ ' L . ,. L . . . ^. 

failed to raise the claim on direct appeal or in his * e cn ™ scene a " h ^ tln } e of ^ a " d thus w ° u ' d 

first motion attacking sentence. Richardson v. ^ been easy to .locate Richardson v. U.S., 

U.S., 2010, 8 A.3d 1245. Criminal Law ®=> 1668(3) 2010, 8 A.3d 1245. Criminal Law ®= 1536 

To the extent that the Innocence Protection Act 3, Testimony 

(IPA) affords the trial court discretion in its appli- ' Bess's testimony did not constitute proof of 

cation of the IPA, Court of Appeals iwews for defendant , s actual ^ for the e of 

abuse of discretion. Veney v. U.S., 2007, 936 A.2d th Innocence p rotec tion Act (IPA)- witness's tes- 

811, modified 936 A.2d 809. Criminal Law @=» me innocence ^otecnon Act urA), witness s tes 
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timony that the victim's mother, who was the only 
person to identify defendant as the victim's assail- 

2. Evidence ant, left her residence after hearing shots fired 

Trace skin cells that murder defendant alleged without witness did not establish defendant's actu- 

might be present on items taken from crime scene al innocence, rather, the testimony could only have 

were not "biological material" that was eligible for been used to impeach mother's identification. 

post-conviction DNA testing pursuant to the Inno- Richardson v. U.S., 2010, 8 A.3d 1245. Criminal 

cence Protection Act (IPA); IPA defined "biologi- Law <$=> 1457 

§ 22-4132, Pre-conviction DNA testing. 

(a) Prior to trial for or the entry of a plea to a crime of violence, the defendant shall be 
informed in open court of physical evidence seized or recovered in the investigation or 
prosecution of the case which may contain biological material and of the results of any DNA 
testing that has been performed on such evidence. 

(b) A defendant charged with a crime of violence shall be informed in open court: 

(1) That he or she may request or waive independent DNA testing prior to trial or the 
entry of a plea if: 

(A)(i) DNA testing has resulted in the inclusion of the defendant as a source of the 
biological material; or 

(ii) Under circumstances that are probative of the perpetrator's identity, DNA 
testing has resulted in the inclusion of the victim as a source of the biological material; 
and 
(B) There is sufficient biological material to conduct another DNA test; 

(2) That he or she may request or waive DNA testing of biological material prior to trial 
or the entry of a plea if the biological material has not been subjected to DNA testing; and 
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Note 4 

(3) Of the potential evidentiary value of DNA evidence in the defendant's case and the 

consequences of requesting or waiving DNA testing. 

(c) A defendant who makes a knowing, intelligent, and voluntary waiver of DNA testing or 
independent DNA testing pursuant to subsection (b) of this section prior to trial or the entry 
of a plea is not eligible for post-conviction DNA testing under § 22-4133 unless the defendant 
is entitled to have the conviction to which the DNA evidence relates set aside under § 23-110 
or Rule 32 of the Superior Court Rules of Criminal Procedure. 
(May 17, 2002, D.C. Law 14-134, § 3, 49 DCR 408.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 14-134, see notes following § 22-4131. 



Notes of Decisions 



Discretion of court 4 

Notice 5 

Post conviction testing 

Pretrial testing 2 

Request 3 

Reversal 8 

Review 7 

Waiver of testing 6 



1. Post conviction testing 

While the Innocence Protection Act (IPA) would 
afford a defendant an opportunity, prior to trial, to 
have further testing done after the government's 
test results were received, post-conviction testing 
under the Act was intended to be limited to situa- 
tions testing was not previously done, and has a 
reasonable probability of producing new evidence 
of actual innocence of the defendant. U.S. v. 
Cuffey, 132 WLR 385 (Super. Ct, 2004). 

2. Pretrial testing 

Defendant's searching for the presence vel non 
of the blood of a third person to disprove the 
occurrence of a separate encounter, rather than 
the presence of the blood of the perpetrator or 
victim of the present offense, did not provide de- 
fendant an avenue under the Innocence Protection 
Act (IPA) to request pretrial DNA testing of the 
biological material on his bloody clothing, much 
less provide a right to such testing. Ventura v. 
U.S., 2007, 927 A.2d 1090. Criminal Law <^ 
627.5(1) 

Defendant was not entitled to pretrial DNA 
testing of the biological material on his bloody 
clothing, under Innocence Protection Act (IPA), 
because no potential relevance was established for 
the results of that testing; the prosecution case 
relied upon defendant's clothing only for identifica- 
tion purposes because it demonstrated to the jury 
that such clothing matched the physical description 
of the clothing worn by the complainant's assailant. 
Ventura v. U.S., 2007, 927 A.2d 1090. Criminal 
Law &=> 627.5(1) 

Innocence Protection Act (IPA), providing that a 
defendant charged with a crime of violence shall be 
informed in open court that he may request or 
waive DNA testing of biological material prior to 



trial or the entry of a plea if the biological material 
has not been subjected to DNA testing, does not 
confer an automatic "right" to pretrial DNA test- 
ing upon request Ventura v. U.S., 2007, 927 A.2d 
1090. Criminal Law &=> 627.5(1) 

Because DNA testing was not done, DNA test- 
ing did not result in the inclusion of the defendant 
or the victim as a source of the biological material, 
and thus, Innocence Protection Act (IPA), provid- 
ing that defendant charged with crime of violence 
shall be informed in open court that he may re- 
quest or waive independent DNA testing prior to 
trial or the entry of a plea if DNA testing has 
resulted in the inclusion of the defendant as a 
source of the biological material, was not applica- 
ble. Ventura v. U.S., 2007, 927 A.2d 1090. Crimi- 
nal Law <^ 627.5(1) 

3. Request 

Term "request," as used in Innocence Protection 
Act (IPA) provision requiring that a defendant 
charged with a crime of violence be informed in 
open court that he may "request" or waive DNA 
testing of biological material prior to trial or the 
entry of a plea if the biological material has not 
been subjected to DNA testing, means to ask for 
something, to do something, or for permission or 
opportunity to do something. Ventura v. U.S., 
2007, 927 A.2d 1090. Criminal Law <&=> 627,5(1) 

4. Discretion of court 

To the extent that the Innocence Protection Act 
(IPA) affords the trial court discretion in its appli- 
cation of the IPA, Court of Appeals reviews for' 
abuse of discretion. Veney v. U.S., 2007, 936 A.2d 
811, modified 936 A.2d 809. Criminal Law &=> 
1148 

Trial court does not have discretion to alter or 
ignore the notification requirements contained in 
the Innocence Protection Act of 2001 (IPA), which 
permits a defendant charged with a crime of vio- 
lence to request independent testing of the govern- 
ment's biological evidence; the statute unambigu- 
ously states that the notifications "shall" be made 
before trial in open court. Teoume-Lessane v. 
U.S., 2007, 931 A.2d 478, certiorari denied 129 
S.Ct. 301, 555 U.S. 927, 172 L.Ed.2d 220. Criminal 
Law &=> 627.5(1) 
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Note 4 

Trial court did not abuse its discretion in declin- 
ing request initiated by defense counsel shortly 
before jury selection for pre-trial DNA testing, 
pursuant to Innocence Protection Act (IP A), in 
prosecution for child sexual abuse; court had firm 
and accurate command of long history of continu- 
ances and delays, of the many opportunities given 
defendant in open court to choose independent 
DNA testing, and of the eleventh-hour nature of 
request for continuance of the eleventh trial date, 
and defendant knew from judge's prior statements 
in open court that he was able to have DNA 
testing if he chose to do so, and he knew of 
potential evidentiary value of such testing. Yeney 
v. U.S., 2007, 929 A.2d 448, republished at 936 A.2d 
811, modified 936 A.2d 809, as amended. Criminal 
Law e=> 627.5(2) 

There is nothing within Innocence Protection 
Act (IPA), providing that a defendant charged with 
crime of violence shall be informed in open court 
that he may request or waive DNA testing of 
biological material prior to trial or entry of plea if 
the biological material has not been subjected to 
DNA testing, that constrains a trial court's tradi- 
tional discretion wiien responding to a request for 
pretrial DNA testing, and the court's traditional 
discretion includes the power and responsibility to 
weigh the relevance, or probative value, of all 
evidence against the danger of unfair prejudice. 
Ventura v. U.S., 2007, 927 A.2d 1090. Criminal 
Law <Z=> 627.5(2) 

Trial court has discretion to deny a request for 
pretrial DNA testing under Innocence Protection 
Act (IPA), which provides that a defendant 
charged with a crime of violence shall be informed 
in open court that he may request or waive DNA 
testing of biological material prior to trial or the 
entry of a plea if the biological material has not 
been subjected to DNA testing. Ventura v. U.S., 
2007, 927 A.2d 1090. Criminal Law <&=> 627.5(2) 

5. Notice 

Defendants' cursory mention on appeal of notice 
provision in Innocence Protection Act relating to 
pre-conviction DNA testing was an insufficient ba- 
sis for reversing first-degree sexual abuse convic- 
tions on the ground that the government consumed 
all of the penile swab samples taken from defen- 
dants in conducting DNA testing. Kaliku v. U.S., 
2010, 994 A.2d 765. Criminal" Law &=> 1130(5) 

Trial court substantially complied with provision 
of Innocence Protection Act (IPA) requiring that 
defendant receive personal notice of availability 
and potential evidentiary value of independent 
DNA testing, in prosecution for child sexual abuse, 
as court addressed co-defendant, with whom defen- 
dant's case had been joined for purposes of Frye 
litigation, and defendant's counsel at various times 
in open court in defendant's presence, to determine 
if defendant wanted to have independent testing 
done on DNA evidence, and defendant heard in 
open court that independent testing was available, 
and of the potential evidentiary value of DNA 
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evidence in a case similar to his own. Veney v. 
U.S., 2007, 929 A.2d 448, republished at 936 A.2d 
811, modified 936 A.2d 809, as amended. Criminal 
Law ©=> 627.5(1) 

6. Waiver of testing 

Defendant was not barred from requesting post- 
conviction relief pursuant to Innocence Protection 
Act (IPA) to obtain independent DNA testing on 
basis that he made knowing, intelligent, and volun- 
tary waiver of DNA testing, in prosecution for 
child sexual abuse, as record did not support con- 
clusion that defendant made a full voluntary waiv- 
er of such testing, given the absence of a suitable 
colloquy in open court. Veney v. U.S., 2007, 936 
A.2d 811, modified 936 A.2d 809. Criminal Law 
^ 1590 

7. Review 

Trial court's failure to inform defendant before 
trial and on the record of his rights with respect to 
independent testing of the government's biological 
evidence, as required by the Innocence Protection 
Act of 2001 (IPA), did not affect defendant's sub- 
stantial rights, for purposes of plain error analysis, 
during prosecution for first-degree child sexual 
abuse; whatever DNA testing of the hairs at issue 
might have shown, it would not have proven that 
the other biological material recovered from the 
complainant's body came from someone other than 
defendant, nor could it have proven that defendant 
did not commit the crime. Teoume-Lessane v. 
U.S., 2007, 931 A.2d 478, certiorari denied 129 
S.Ct. 301, 555 U.S. 927, 172 L.Ed.2d 220. Criminal 
Law <&=> 1035(2) 

Defendant's claim that his conviction for first- 
degree child sexual abuse had to be reversed be- 
cause, contrary to provisions of the Innocence Pro- 
tection Act of' 2001 (IPA), the trial court failed to 
inform him before trial and on the record of his 
rights with respect to independent testing of the 
government's biological evidence, would be re- 
viewed by the Court of Appeals for plain error, 
where defendant did not raise his objection to lack 
of notice under the IPA in the proceedings before 
the trial court. Teoume-Lessane v. U.S., 2007, 931 
A.2d 478, certiorari denied 129 S.Ct. 301, 555 U.S. 
927, 172 L.Ed.2d 220. Criminal Law <&=> 1035(2) 

8. Reversal 
Trial court's failure to inform defendant before 

trial and on the record of his rights with respect to 
independent testing of the government's biological 
evidence, as required by the Innocence Protection 
Act of 2001 (IPA), did not require reversal of 
defendant's conviction for first-degree child sexual 
abuse as a matter of law, regardless of defendant's 
failure to object at trial; statute was devoid of any 
language mandating reversal of an otherwise valid 
conviction because of the court's failure to comply 
with its pre-trial notification requirements. Te- 
oume-Lessane v. U.S., 2007, 931 A.2d 478, certiora- 
ri denied 129 S.Ct. 301, 555 U.S. 927, 172 L.Ed.2d 
220. Criminal Law @=> 627.5(1) 
30 



CRIMINAL OFFENSES AND PENALTIES § 22-4133 

§ 22-4133. Post-conviction DNA testing. 

(a) A person in custody pursuant to the judgment of the Superior Court of the District of 
Columbia for a crime of violence may, at any time after conviction or adjudication as a 
delinquent, apply to the court for DNA testing of biological material that: 

(1) Was seized or recovered as evidence in the investigation or prosecution that resulted 
in the conviction or adjudication as a delinquent or can otherwise be identified . as evidence 
in the case; 

(2) Is in the actual or constructive possession of the District of Columbia or the United 
States, or has been retained by any other person or entity under conditions sufficient to 
establish that it has not been substituted, tampered with, replaced, or altered in any 
material respect; and 

(3)(A) Was not previously subject to DNA testing because DNA testing was not readily 
available in criminal cases in the District of Columbia at the time of conviction or 
adjudication as a delinquent; 

(B) Was not previously subjected to the type of DNA testing being requested and the 
new type of DNA testing would have a reasonable probability of providing a more 
probative result than tests previously conducted; 

(C) Was not previously subjected to DNA testing because of circumstances that would 
entitle the applicant to relief under § 23-110 or Rule 32 of the Superior Court Rules of 
Criminal Procedure; or 

(D) Was not previously subjected to DNA testing because it is new evidence as defined 
in § 22-4131(7)(A) or (B). 

(b) The application shall: 

(1) Include an affidavit by the applicant, under penalty of perjury, stating that the 
applicant is actually innocent of the crime that is the subject of the application; provided, 
that the denial of an application for testing or an inconclusive result produced by DNA 
testing shall not be admissible in any prosecution based on the filing of a false affidavit; 

(2) Identify the specific evidence for which DNA testing is requested; 

(3) Set forth the reason that the requested DNA testing was not previously obtained; 
and 

(4) Explain how the DNA evidence would help establish that the applicant is actually 
innocent despite having been convicted at trial or having pled guilty. 

(c) Unless the application and files and records of the case conclusively show that the 
applicant is entitled to no relief, the court shall notify the prosecution of an application made 
pursuant to subsection (a) of this section and shall afford the prosecution an opportunity to 
respond. Upon receiving notice of an application made pursuant to subsection (a) of this 
section, the prosecution shall take the necessary steps to ensure that any remaining biological 
material that was obtained in connection with the case or investigation is preserved pending 
the completion of proceedings under this section. 

(d) The court shall order DNA testing pursuant to an application made under subsection 
(a) of this section upon a determination that the application meets the criteria set forth in 
subsections (a) and (b) of this section and there is a reasonable probability that testing will 
produce non-cumulative evidence that would help establish that the applicant was actually 
innocent of the crime for which the applicant was convicted or adjudicated as delinquent. 

(e)(1) The cost of DNA testing ordered pursuant to subsection (d) of this section shall be 
paid by the District of Columbia, to the same extent provided for in § 11-2605, if the court 
finds that the applicant is financially unable to pay for the testing. If the applicant is 
financially able to pay for the testing, the cost shall be borne by the applicant. 

(2) The court may appoint counsel for an applicant for DNA testing pursuant to this 
section who is financially unable to obtain adequate representation. 

(3) The provisions of Chapter 26 of Title 11 shall apply with equal force to applications 
made pursuant to this section. 
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(f) An order granting or denying relief under this section is a final order for purposes of 
appeal. 
(May 17, 2002, D.C. Law 14-134, § 4, 49 DCR 408.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 14-134, see notes following § 22-4131. 



Notes of Decisions 



Eligible material 5 
Purpose 1 

Reasonable probability 
Validity \ 
Waiver of testing 4 



U.S., 2011; 28 A.3d 553. 



%. Validity 

Alaska law governing procedures for postconvic- 
tion relief were not inconsistent with traditional 
principles of justice or any recognized principle of 
fundamental fairness, and thus did not violate the 
due process rights of a prisoner who was seeking 
access to certain evidence for DNA testing; Alaska 
law provided a substantive right to be released on 
a sufficiently compelling showing of new evidence 
that established actual innocence, provided for dis- 
covery in postconviction proceedings, and specified 
that such discovery was available to those seeking 
access to DNA evidence. District Attorney's Of- 
fice for Third Judicial Dist. v. Osborne, 2009, 129 
S.Ct. 2308, 557 U.S. 52, 174 L.Ed.2cl 38. Constitu- 
tional Law <3=» 4836; Criminal Law <3=* 1590 

1. Purpose 

While the Innocence Protection Act (IPA) would 
afford a defendant an opportunity, prior to trial, to 
have further testing done after the government's 
test results were received, post-conviction testing 
under the Act was intended to be limited to situa- 
tions testing was not previously done, and has a 
reasonable probability of producing new evidence 
of actual innocence of the defendant. U.S. v. 
Cuffey, 132 WLR 385 (Super. Ct. 2004). 

2. Reasonable probability 

Murder defendant, who sought DNA testing 
trace skin cells that he alleged might be present on 
items taken from crime scene, failed to demon- 
strate a reasonable probability that DNA testing 
would produce non-cumulative evidence that would 
help establish that he was actually innocent, as 
necessary for defendant to be entitled to DNA 
testing of the items under the Innocence Protec- 
tion Act (IPA); assuming that trace skin cells are 
present, and that the requested testing would re- 
suit in recovery of a usable DNA profile of some- 
one other than defendant or victim, defendant 
advanced no plausible scenario in which traces of a 
third person's skin cells years after the event 
would exonerate him, and even if another person 
somehow could have committed the murder, traces 
of a third person's skin cells on the items would 



not prove it. Hood v. 
Criminal Law &=> 1590 

Petitioner for postconviction relief was not enti- 
tled to have bloody shirt removed from victim of 
armed first-degree premeditated murder for test- 
ing under Innocence Protection Act (IPA); FBI 
expert had not tested petitioner's shirt because of 
belief that sheer amount of victim's blood on it 
would mask presence of DNA from any other 
contributor, and petitioner proffered only conjec- 
ture that comparison of DNA from shirt would 
yield exculpatory evidence. Cuffey v. U.S., 2009, 
976 A2d 897. Criminal Law <3=» 1590 

Defendant was not entitled to post-conviction 
DNA testing of biological material found at mur- 
der scene and on his clothing, under provisions of 
Innocence Protection Act (IPA), even though de- 
fendant believed testing would support defense 
theory that another individual had committed mur- 
der, where testimony of forensic DNA examiner 
conclusively excluded probability that comparison 
defendant requested would establish any match 
between blood in hall and any blood on defendant's 
jacket, and there was no reasonable probability of 
testing producing evidence of defendant's actual 
innocence. U.S. v. Cuffey, 132 WLR 385 (Super. 
Ct.2004).' 

4. Waiver of testing 

Defendant was not barred from requesting post- 
conviction relief pursuant to Innocence Protection 
Act (IPA) to obtain independent DNA testing on 
basis that he made knowing, intelligent, and volun- 
tary waiver of DNA testing, in prosecution for 
child sexual abuse, as record did not support con- 
clusion that defendant made a full voluntary waiv- 
er of such testing, given the absence of absence of 
a suitable colloquy in open court. Veney v. U.S., 
2007, 929 A.2d 448, republished at 936 A.2d 811, 
modified 936 A.2d 809, as amended. Criminal Law 
<£=> 1590 

5. Eligible material 

Trace skin cells that murder defendant alleged 
might be present on items taken from crime scene 
were not "biological material" that was eligible for 
post-conviction DNA testing pursuant to the Inno- 
cence Protection Act (IPA); IPA defined "biologi- 
cal material," in part, as Visible skin tissue," but 
trace skin cells were not visible, in that they were 
microscopic and certainly not perceptible to nor- 
mal, or even exceptional, eyesight. Hood v. U.S., 
2011, 28 A3d 553. Criminal Law <3=* 1590 
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§ 22-4134. Preservation of evidence. 

(a) Law enforcement agencies shall preserve biological material that was seized or recov- 
ered as evidence in the investigation or prosecution that resulted in the conviction or 
adjudication as a delinquent for a crime of violence and not consumed in previous DNA 
testing for 5 years or as long as any person incarcerated in connection with that case or 
investigation remains in custody, whichever is longer. 

(b) Notwithstanding subsection (a) of this section, the District of Columbia may dispose of 
the biological material after 5 years, if the District of Columbia notifies any person who 
remains incarcerated in connection with the investigation or prosecution and any counsel of 
record for such person (or, if there is no counsel of record, the Public Defender Service), of 
the intention of the District of Columbia to dispose of the evidence and the District of 
Columbia affords such person not less than 180 days after the notification to make an 
application for DNA testing of the evidence. 

(c) The District of Columbia shall not be required to preserve evidence that must be 
returned to its rightful owner, or is of such a size, bulk, or physical character as to render 
retention impracticable. If practicable, the District of Columbia shall remove and preserve 
portions of this material evidence sufficient to permit future DNA testing before returning or 
disposing of it. 

(d) Whoever willfully or maliciously destroys, alters, conceals, or tampers with evidence 
that is required to be preserved under this section with the intent to (1) impair the integrity 
of that evidence, (2) prevent that evidence from being subjected to DNA testing, or (3) 
prevent the production or use of that evidence in an official proceeding, shall be subject to a 
fine of $100,000 or imprisoned for not more than 5 years, or both. 

(May 17, 2002, D.C. Law 14-134, § 5, 49 DCR 408.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 14-134, see notes following § 22-4131. 

§ 22-4135. Motion to vacate a conviction or grant a new trial on the ground of 

actual innocence. 

(a) A person convicted of a criminal offense in the Superior Court of the District of 
Columbia may move the court to vacate the conviction or to grant a new trial on grounds of 
actual innocence based on new evidence. 

(b) Notwithstanding the time limits in any other provision of law, a motion for relief under 
this section may be made at any time. 

(c) The motion shall set forth specific, non-conclusory facts: 

(1) Identifying the specific new evidence; 

(2) Establishing how that evidence demonstrates that the movant is actually innocent 
despite having been convicted at trial or having pled guilty; and 

(3) Establishing why the new evidence is not cumulative or impeaching. 

(d)(1) The motion shall include an affidavit by the movant, under penalty of perjury, stating 
that movant is actually innocent of the crime that is the subject of the motion, and that the 
new evidence was not deliberately withheld by the movant for purposes of strategic 
advantage. 

(2) The denial of a motion for relief under this section shall not be admissible in any 
prosecution based on the filing of a false affidavit. 

(e)(1) Unless the motion and files and records of the case conclusively show that the 
movant is entitled to no relief, the court shall cause notice thereof to be served upon the 
prosecuting authority, grant a prompt hearing thereon, determine the issues, and make 
findings of fact and conclusions of law with respect thereto. 

(2) The court may appoint counsel for an indigent movant under this section pursuant to 
Chapter 26 of Title 11. 
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(3) The court may entertain and determine the motion without requiring production of 
the movant at the hearing. 

(4) A movant shall be entitled to invoke the processes of discovery available under 
Superior Court Rules of Criminal Procedure or Civil Procedure, or elsewhere in the usages 
and principles of law if, and to the extent that, the judge, in the exercise of the judge's 
discretion and for good cause shown, grants leave to do so, but not otherwise. 

(f) A motion for relief made pursuant to this section may be dismissed if the government 
demonstrates that it has been materially prejudiced in its ability to respond to the motion by 
the delay in its filing, unless the movant shows that the motion is based on grounds which the 
movant could not have raised by the exercise of reasonable diligence before the circumstances 
prejudicial to the government occurred. 

(g)(1) In determining whether to grant relief, the court may consider any relevant 
evidence, but shall consider the following: 

(A) The new evidence; 

(B) How the new evidence demonstrates actual innocence; 

(C) Why the new evidence is or is not cumulative or impeaching; 

(D) If the conviction resulted from a trial, and if the movant asserted a theory of 
defense inconsistent with the current claim of innocence, the specific reason the movant 
asserted an inconsistent theory at trial; and 

(E) If the conviction resulted from a guilty plea, the specific reason the movant 
pleaded guilty despite being actually innocent of the crime. 

(2) If, after considering the factors in paragraph (1) of this subsection, the court 
concludes that it is more likely than not that the movant is actually innocent of the crime, 
the court shall grant a new trial. 

(3) If, after considering the factors in paragraph (1) of this subsection, the court 
concludes by clear and convincing evidence that the movant is actually innocent of the 
crime, the court shall vacate the conviction and dismiss the relevant count with prejudice. 

(4) If the conviction resulted from a plea of guilty, and other charges were dismissed as 
part of a plea agreement, the court shall reinstate any charges of which the defendant has 
not demonstrated that the defendant is actually innocent. 

(h) The court shall not be required to entertain a second or successive motion for similar 
relief on behalf of the same movant. 

(i) An order entered on the motion is a final order for purposes of appeal. 
(May 17, 2002, D.C. Law 14-134, § 6, 49 DCR 408; Dec. 10, 2009, D.C. Law 18-88, § 301, 56 DCR 7413.) 

Historical and Statutory Notes 

Effect of Amendments For temporary (90 day) amendment of section, 

D.C. Law 18-88, in subsec. (f), substituted "if the see § 301 of Omnibus Public Safety and Justice 

government demonstrates that it has been materi- Congressional Review Emergency Amendment Act 

ally prejudiced" for "if it appears that the govern- f 2009 (D.C. Act 18-227, October 21, 2009, 56 

ment has been prejudiced". DCR 8668). 

Emergency Act Amendments T . . ,. „. , fT 

^ * J , n _ . , . , , , . Legislative History ot Laws 

For temporary (90 day) amendment of section, 

see § 301 of Omnibus Public Safety and Justice For Law 14-134, see notes following § 22-4131. 

Emergency Amendment Act of 2009 (D.C. Act For Law 18 _ 88 see notes following § 22-404. 
18-181, August 6, 2009, 56 DCR 6903). 

Notes of Decisions 

In general 1 fundamental fairness, and thus did not violate the 

Discretion of court 2 due process rights of a prisoner who was seeking 

Validity ] k access to certain evidence for DNA testing; Alaska 

___ law provided a substantive right to be released on 

a sufficiently compelling showing of new evidence 

% Validity that established actual innocence, provided for dis- 

Alaska law governing procedures for postconvic- covery in postconviction proceedings, and specified 

tion relief were not inconsistent with traditional that such discovery was available to those seeking 

principles of justice or any recognized principle of access to DNA evidence. District Attorney's Of- 
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fice for Third Judicial Dist. v. Osborne, 2009, 129 
S.Ct. 2308, 557 U.S. 52, 174 L.Ed.2d 38. Constitu- 
tional Law <3=^ 4836; Criminal Law <3=^ 1590 

1. In general 

Recantation by government witness whose trial 
testimony was the only direct evidence implicating 
defendant in the robbery and murder, which recan- 
tation was offered by defendant in motion styled as 
one asserting "new evidence" amounting to proof 
of "actual innocence" under Innocence Protection 
Act (IPA), was not credible; recantation denied 
witness had any personal knowledge of the crime 
and recantation therefore related to defendant and 
all three accomplices rather than just defendant, 
but testimony of other trial witnesses provided 
circumstantial evidence corroborating recanting 
witness' trial testimony as to involvement of two 
accomplices, and trial testimony of recanting wit- 
ness' brother contradicted assertion in recantation 
that the only knowledge recanting witness had 
about the crimes came from police and prosecu- 
tors. Bell v. U.S., 2005, 871 A.2d 1199. Criminal 
Law <£=> 1538 

Judge faced with defendant's post-conviction mo- 
tion alleging recantation by government witness, 
styled as one asserting "new evidence" amounting 
to proof of "actual innocence" under Innocence 
Protection Act (IPA), could assess credibility of 
affidavit of recantation without evidentiary hear- 
ing, where judge had heard the testimony of the 



government witness and the other witnesses at 
trial. Bell v. U.S., 2005, 871 A2d 1199. Criminal 
Law <3=> 1655(7) 

A judge faced with a defendant's post-conviction 
motion alleging recantation by a government wit- 
ness, styled as one asserting "new evidence" 
amounting to proof of "actual innocence" under the 
Innocence Protection Act (IPA), may discredit the 
recantation by the witness and thus terminate the 
inquiry into the defendant's actual innocence. Bell 
v. U.S., 2005, 871 A2d 1199. Criminal Law &=> 
1457; Criminal Law <3=> 1538 

2. Discretion of court 

Trial court acted within its discretion in denying 
defendant's motion for a new murder trial based 
on ineffective assistance of counsel, pursuant to the 
statute governing remedies on a motion attacking 
a sentence, and on newly discovered evidence, 
pursuant to the Innocence Protection Act (IPA), 
even though defendant argued in part that defense 
counsel failed to interview and call various persons 
to testify and that a testifying police officer had 
been indicted for tax fraud; trial court held a 
hearing at which it heard testimony from defen- 
dant, codefendant, and defense counsel, credited 
defense counsel's testimony about his conduct and 
reasonably concluded that he did not perform defi- 
ciently, and stated its basis for excluding each of 
the proposed witnesses. Paige v. U.S., 2011, 25 
A.3d 74. Criminal Law <^> 1923 
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§ 22-4151. Qualifying offenses. 

(a) The following criminal offenses shall be qualifying offenses for the purposes of DNA 
collection under the DNA Analysis Backlog Elimination Act of 2000, approved December 19, 
2000 (Pub. L. No. 106-546; 114 Stat. 2726): 

(1) Any felony; 

(2) Any offense for which the penalty is greater than one year imprisonment; 

(3) § 22-1312(b) (lewd, indecent, or obscene acts (knowingly in the presence of a child 
under the age of 16 years)); 

(4)§ 22-2201 (certain obscene activities involving minors); 

(5) § 22-3102 (sexual performances using minors); 

(6) § 22-3006 (misdemeanor sexual abuse); 

(7) § 22-3010.01 (misdemeanor sexual abuse of a child or minor); and 

(8) Attempt or conspiracy to commit any of the offenses listed in paragraphs (1) through 
(7) of this subsection. 

(b) DNA collected by an agency of the District of Columbia shall not be searched for the 
purpose of identifying a family member related to the individual from whom the DNA sample 
was acquired. 

(Nov. 3, 2001, D.C. Law 14-52, § 2, 48 DCR 5934; Oct. 26, 2001, D.C. Law 14-42, § 22, 48 DCR 7612; 
Oct. 17, 2002, D.C. Law 14-194, § 158, 49 DCR 5306; Dec. 10, 2009, D.C. Law 18-88, §218, 56 DCR 
7413.) 
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Historical and 
Effect of Amendments 

D.C. Law 14-42, in par. (37), substituted "(mis- 
demeanor sexual abuse) where the offense is com- 
mitted against a minor;" for "(misdemeanor sexual 
abuse);". 

D.C. Law 14-194 made a nonsubstantive change 
in par. (45); added pars, ((45A), (45B), and (45C); 
and in par. (46), substituted "par. (45C)" for "par. 
(45)". 

D.C. Law 18-88 rewrote the section, which had 
read as follows: 

"The following criminal offenses shall be qualify- 
ing offenses for the purposes of DNA collection 
under the DNA Analysis Backlog Elimination Act 
of 2000, approved December 19, 2000 (Pub. L. No. 
1.06-546; 114 Stat. 2726): 

"(1) § 22-301. (arson); 

"(2) § 22-302 (burning of one's own property 
with intent to defraud or injure another); 

"(3) § 22-303 (malicious burning, destruction, or 
injury of another's property); 

"(4) § 22^401 (assault with intent to kill, rob, or 
poison, or to commit first degree sexual abuse, 
second degree sexual abuse or child sexual abuse); 

"(5) § 22-402 (assault with intent to commit 
mayhem or with dangerous weapon); 

"(6) § 22-404.01 (aggravated assault); 

"(7) § 22^05 (assault on member of police 
force, campus or university special police, or fire 
department using a deadly or dangerous weapon); 

"(S) § 22-406 (mayhem or maliciously disfigur- 
ing); 

"(9) § 22-1101 (cruelty to children); 

"(10) § 22-1312(b) (lewd, indecent, or obscene 
acts (knowingly in the presence of a child under 
the age of 16 years)); 

"(11) § 22-801 (burglary); 

"(12) § 22-1901 (incest); 

"(13) § 22-2201 (certain obscene activities in- 
volving minors); 

"(14) § 22-3102 (sexual performances using mi- 
nors); 

"(15) § 22-2001 (kidnapping); 

"(16) § 22-2101 (murder in the first degree); 

"(17) § 22-2102 (murder in the first degree — 
obstructing railroad); 

"(18) § 22-2103 (murder in the second degree); 

"(19) § 22-2105 (voluntary manslaughter only); 

"(20) § 22-2106 (murder of a law enforcement 
officer); 

"(21) § 22-2704 (abducting, enticing, or harbor- 
ing a child for prostitution); 

"(22) § 22-2705 (pandering; inducing or com- 
pelling an individual to engage in prostitution); 

"(23) § 22-2706 (compelling an individual to live 
life of prostitution against his or her will); 

"(24) § 22-2708 (causing spouse to live in prosti- 
tution); 
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"(25) § 22-2709 (detaining an individual in dis- 
orderly house for debt there contracted); 

"(26) Forcible rape, carnal knowledge or statu- 
tory rape as these offenses were proscribed until 
May 23, 1995 by § 22-4801; 

"(27) § 22-2801 (robbery); 

"(28) § 22-2802 (attempted robbery); 

"(29) § 22-2803 (carjacking); 

"(30) Indecent acts with children as this offense 
was proscribed until May 23, 1995 by § 22-3801(a); 

"(31) Enticing a child as this offense was pro- 
scribed until May 23, 1995 by § 22-3801(b); 

"(32) Sodomy as this offense was proscribed un- 
til May 23, 1995 by § 22-3802(a); 

"(33) § 22-3002 (first degree sexual abuse); 

"(34) § 22-3003 (second degree sexual abuse); 

"(35) § 22-3004 (third degree sexual abuse); 

"(36) § 22-3005 (fourth degree sexual abuse); 

"(37) § 22-3006 (misdemeanor sexual abuse) 
where the offense is committed against a minor; 

"(38) § 22-3008 (first degree child sexual 
abuse); 

"(39) § 22-3009 (second degree child sexual 
abuse); 

"(40) § 22-3010 (enticing a child); 

"(41) § 22-3013 (first degree sexual abuse of a 
ward); 

"(42) § 22-3014 (second degree sexual abuse of 
a ward); 

"(43) § 22-3015 (first degree sexual abuse of a 
patient or client); 

"(44) § 22-3016 (second degree sexual abuse of 
a patient or client); 

"(45) § 22-3018 (attempts to commit sexual of- 
fenses); 

"(45A) § 22-3152(1) (act of terrorism); 

"(45B) § 22-3154 (manufacture or possession of 
a weapon of mass destruction); 

"(45C) § 22-3155 (use, dissemination, or detona- 
tion of a weapon of mass destruction) and; 

"(46) Attempt or conspiracy to commit any of 
the offenses listed in paragraphs (1) through (45C) 
of this section." 
Emergency Act Amendments 

For temporary (90 day) addition of section, see 
§ 2 of DNA Sample Collection Emergency Act of 
2001 (D.C. Act 14-77, June 18, 2001, 48 DCR 
5938). 

D.C. Law 14-42, § 23, amended par. (37) of D.C. 
Act 14-77. 

For temporary (90 day) addition of section, see 
§ 2 of DNA Sample Collection Congressional Re- 
view Emergency Act of 2001 (D.C. Act 14-130, 
September 25, 2001, 48 DCR 9095). 
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For temporary (90 day) amendment of section, 
see § 218 of Omnibus Public Safety and Justice 
Emergency Amendment Act of 2009 (D.C. Act 
18-181, August 6, 2009, 56 DCR 6903). 

For temporary (90 day) amendment of section, 
see § 218 of Omnibus Public Safety and Justice 
Congressional Review Emergency Amendment Act 
of 2009 (D.C. Act 18-227, October 21, 2009, 56 
DCR 8668). 
Legislative History of Laws 

Law 14-52, the "DNA Sample Collection Act of 
2001", was introduced in Council and assigned Bill 
No, 14-63, which was referred to the Committee 
on the Judiciary. The Bill was adopted on first 
and second readings on May 1, 2001, and JUne 5, 
2001, respectively. Signed by the Mayor on June 
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15, 2001, it was assigned Act No. 14-76 and trans- 
mitted to both Houses of Congress for its review. 
D.C. Law 14-52 became effective on November 10, 
2001. 

Law 14-194, the "Omnibus Anti-Terrorism Act 
of 2002", was introduced in Council and assigned 
Bill No. 14-373, which was referred to the Com- 
mittee on the Judiciary. The Bill was adopted on 
first and second readings on April 9, 2002, and 
May 7, 2002, respectively. Signed by the Mayor 
on June 3, 2002, it was assigned Act No. 14-380 
and transmitted to both Houses of Congress for its 
review. D.C. Law 14-194 became effective on 
October 17, 2002. 

For Law 18-88, see notes following § 22-402. 



Notes of Decisions 



In general 1 



1. In general 

Neither DNA Analysis Backlog Elimination Act 
(DNA Act) nor District of Columbia's implement- 
ing statute violated the Ex Post Facto Clause 
provisions of the federal constitution with respect 
to probationer convicted of two counts of unarmed 
robbery, though implementing provision was 
signed after probationer was convicted and sen- 
tenced; neither provision was intended to be puni- 
tive, and neither provision criminalized any con- 
duct of probationer committed prior to enactment, 
but rather created new regulatory system for 
maintenance of DNA samples in order to serve 
various legitimate law enforcement functions. 
Johnson v. Quander, 2005, 370 F.Supp.2d 79, af- 
firmed 440 F.3d 489, 370 U.S.App.D.C. 167, certio- 
rari denied 127 S.Ct. 103, 549 U.S. 945, 166 
L.Ed.2d 255. Constitutional Law <3=> 2818; Sen- 
tencing And Punishment <&= 1996 

DNA Analysis Backlog Elimination Act (DNA 
Act) and District of Columbia's implementing stat- 
ute did not violate equal protection component of 
Fifth Amendment, despite claim by African-Ameri- 
can probationer that both provisions had disparate 
impact on African- American males; there was no 
evidence that either provision was enacted with 
discriminatory intent, and compulsory taking of 
DNA samples was rationally related to legitimate 
state interests of preventing and solving past and 
future crimes. Johnson v. Quander, 2005, 370 
F.Supp.2d 79, affirmed 440 F.3d 489, 370 U.S.App. 
D.C. 167, certiorari denied 127 S.Ct. 103, 549 U.S. 
945, 166 L.Ed.2d 255. Constitutional Law &=> 
3299; Constitutional Law <3==> 3418; Sentencing 
And Punishment @=> 1996 

DNA Analysis Backlog Elimination Act (DNA 
Act) and District of Columbia's implementing stat- 
ute did not violate procedural due process rights of 
probationer convicted of two counts of unarmed 
robbery, despite probationer's claim that Act had 
no internal guidelines for determining if a particu- 



lar individual had actually been convicted of a 
qualifying offense, or procedures to challenge gov- 
ernment's acquisition and testing of DNA samples; 
risk of erroneous deprivation of liberty interest 
was minimal, as individual had to be convicted of a 
qualifying offense beyond a reasonable doubt, Act 
provided that if conviction was later overturned, 
the sample would be removed from the database, 
and Act explicitly limited how DNA samples could 
be used. Johnson v. Quander, 2005, 370 F.Supp.2d 
79, affirmed 440 F.3d 489, 370 U.S.App.D.C. 167, 
certiorari denied 127 S.Ct. 103, 549 U.S. 945, 166 
L.Ed.2d 255. Constitutional Law &=> 4732; Sen- 
tencing And Punishment &* 1996 

Probationer convicted of two counts of unarmed 
robbery could not challenge requirement that he 
provide blood sample under DNA Analysis Back- 
log Elimination Act (DNA Act) and District of 
Columbia's implementing statute as violating sub- 
stantive due process under the Fifth Amendment; 
taking of blood under the Act was a search and 
seizure under the Fourth Amendment, and analy- 
sis under that Amendment applied. Johnson v. 
Quander, 2005, 370 F.Supp.2d 79, affirmed 440 
F.3d 489, 370 U.S.App.D.C. 167, certiorari denied 
127 S.Ct. 103, 549 U.S. 945, 166 L.Ed.2d 255. 
Constitutional Law <^ 4732; Sentencing And Pun- 
ishment <$=> 1996 

Requiring probationer convicted of two counts of 
unarmed robbery to provide a DNA sample under 
the DNA Analysis Backlog Elimination Act (DNA 
Act) and District of Columbia's implementing stat- 
ute was not illegal search in violation of the Fourth 
Amendment; probationer's privacy interest in his 
identity was diminished while on probation, such 
interest was outweighed by public interest in solv- 
ing past and future crimes, and actual physical 
intrusion of obtaining blood sample was minimal. 
Johnson v. Quander, 2005, 370 F.Supp.2d 79, af- 
firmed 440 F.3d 489, 370 U.S.App.D.C. 167, certio- 
rari denied 127 S.Ct. 103, 549 U.S. 945, 166 
L.Ed.2d 255. Sentencing And Punishment &=> 
1996 
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Subchapter I. General. 

§ 22-4231. Definitions. 

For the purposes of this chapter, the term: 

(1) "Criminal Justice Coordinating' Council" or "CJCC" means the Criminal Justice 
Coordinating Council for the District of Columbia that was established by and has been 
operating pursuant to the Memorandum of Agreement dated May 28, 1998. 

(2) "Independent agency" shall have the meaning provided that term in § 1-603.01(13). 
(Oct, 3, 2001, D.C. Law 14-28, § 1502, 48 DCR 6981.) 



Statutory Notes 

assigned Bill No. 14-144, which was referred to the 
Committee Of the Whole. The Bill was adopted 
on first and second readings on May 1, 2001, and 
June 5, 2001, respectively. Signed by the Mayor 
on June 29, 2001, it was assigned Act No. 14-85 
and transmitted to both Houses of Congress for its 
review. D.C. Law 14-28 became effective on Octo- 
ber 3, 2001. 



Historical and 

Emergency Act Amendments 

For temporary (90 day) addition of section, see 
§§ 22, 23 of Technical Amendments Emergency 
Act of 2001 (D.C. Act 14-108, August 3, 2001, 48 
DCR 7622). 

For temporary (90 day) addition of section, see 
S 1402 of Fiscal' Year 2002 Budget Support Emer- 
gency Act of 2001 (D.C. Act 14-124, August 3, 
2001, 48 DCR 7861). 
Legislative History of Laws 

Law 14-28, the "Fiscal Year 2002 Budget Sup- 
port Act of 2001", was introduced in Council and 



§ 22-4232. Establishment of the Criminal Justice Coordinating Council. 

There is established as an independent agency within the District of Columbia government 
the Criminal Justice Coordinating Council. 
(Oct. 3, 2001, D.C. Law 14-28, § 1503, 48 DCR 6981.) 

Historical and Statutory Notes 
Emergency Act Amendments Legislative History of Laws 

For temporary (90 day) addition of section, see p or Law 14-28, see notes following § 22-4231. 

s s 1403 of Fiscal Year 2002 Budget Support Emer- 
gency Act of 2001 (D.C. Act 14-124, August 3, 
2001, 48 DCR 7861). 



§ 22-4233. Membership. 

(a) The Criminal Justice Coordinating Council shall include the following members: 
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(1) Mayor, District of Columbia (Chair); 

(2) Chairman, Council of the District of Columbia; 

(3) Chairperson, Judiciary Committee, Council of the District of Columbia; 

(4) Chief Judge, Superior Court of the District of Columbia; 

(5) Chief, Metropolitan Police Department; 

(6) Director, District of Columbia Department of Corrections; 

(7) Corporation Counsel for the District of Columbia; 

(8) Director, Department of Human Services' Youth Services Administration; 

(9) Director, Public Defender Service; 

(10) Director, Pretrial Services Agency; 

(11) Director, Court Services and Offender Supervision Agency; 

(12) United States Attorney for the District of Columbia; 

(13) District of Columbia Corrections Trustee; 

(14) Director, Federal Bureau of Prisons; 

(15) Chair, United States Parole Commission; 

(16) Chair, District of Columbia Financial Responsibility and Management Assistance 
Authority ("Authority"); and 

(17) Board Member for Public Safety, Authority. 

(b) Membership of the Authority members shall expire upon the dissolution of the 
Authority. 
(Oct. 3, 2001, D.C. Law 14-28, § 1504, 48 DCR 6981.) 

Historical and Statutory Notes 
Emergency Act Amendments Legislative History of Laws 

For temporary (90 day) addition of section, see p or L aw U-28, see notes following § 22-4231. 

§ 1404 of Fiscal Year 2002 Budget Support Emer- 
gency Act of 2001 (D.C. Act 14-124, August 3, 
2001, 48 DCR 7861). 

§ 22-4234. Duties. 

(a) The Criminal Justice Coordinating Council shall: 

(1) Make recommendations concerning the coordination of the activities and the mobiliza- 
tion of the resources of the member agencies in improving public safety in, and the criminal 
justice system of, the District of Columbia; 

(2) Cooperate with and support the member agencies in carrying out the purposes of the 
CJCC; 

(3) Define and analyze issues and procedures in the criminal justice system, identify 
alternative solutions, and make recommendations for improvements and changes in the 
programs of the criminal justice system; 

(4) Receive information from, and give assistance to, other District of Columbia agencies 
concerned with, or affected by, issues of public safety and the criminal justice system; 

(5) Make recommendations regarding systematic operational and infrastructural matters 
as are believed necessary to improve public safety in District of Columbia and federal 
criminal justice agencies; 

(6) Advise and work collaboratively with the Office of the Deputy Mayor for Public 
Safety and Justice, Justice Grants Administration in developing justice planning documents 
and allocating grant funds; 

(7) Select ex-officio members to participate in Criminal Justice Coordinating Council 
planning sessions and subcommittees as necessary to meet the organization's goals; 

(8) Establish measurable goals and objectives for reform initiatives; and 

(b) The CJCC shall also report, on an annual basis, on the status and progress of the goals 
and objectives referenced in subsection (a)(8) of this section, including any recommendations 
made by the CJCC and its subcommittees to the membership of the CJCC, the public, the 
Mayor, and the Council. The report shall be submitted to the Mayor and the Council within 
90 days after the end of each fiscal year and shall be the subject of a public hearing before 
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the Council during the annual budget process. The CJCC's budget and future funding 

requests shall also be the subject of a hearing before the Council during the annual budget 

process. 

(Oct. 3, 2001, D.C. Law 14-28, § 1505, 48 DCR 6981.) 

Historical and Statutory Notes 
Emergency Act Amendments Legislative History of Laws 

For temporary (90 day) addition of section, see For Law 14-28, see notes following § 22-4231. 

§ 1405 of Fiscal Year 2002 Budget Support Emer- 
gency Act of 2001 (D.C, Act 14-124, August 3, 
2001, 48 DCR 7861). 

§ 22-4235. Administrative support. 

(a) There are authorized such funds as may be necessary to support the CJCC. 

(b) The CJCC is authorized to hire staff and to obtain appropriate office space, equipment, 
materials, and services necessary to carry out its responsibilities. 

(b-1) Notwithstanding the provisions of Unit A of Chapter 14 of Title 2, each qualified 
District resident applicant shall receive an additional 10-point preference over a qualified 
non-District resident applicant for all positions within the CJCC unless the applicant declines 
the preference. This 10-point preference shall be in addition to, and not instead of, 
qualifications established for the position. All persons hired after February 6, 2008, shall 
submit proof of residency upon employment in a manner determined by the CJCC An 
applicant claiming the hiring preference under this section shall agree in writing to maintain 
bona fide District residency for a period of 7 consecutive years from the effective date of hire 
and shall provide proof of such residency annually to the director of personnel for the CJCC 
for the first 7 years of employment. Failure to maintain District residency for the 
consecutive 7-year period shall result in forfeiture of employment. The CJCC shall submit to 
the Mayor and Council annual reports detailing the names of all new employees and their pay 
schedules, titles, and place of residence. 

(c) The CJCC shall serve as the personnel authority for all employees of the CJCC. The 
CJCC shall exercise this authority consistent with Chapter 6 of Title 1. 

(d.) The CJCC may exercise procurement authority to carry out the responsibilities of the 
CJCC, including contracting and contract oversight. The CJCC shall exercise this authority 
consistent with Unit A of Chapter 3 of Title 2, except with regard to the powers and duties 
outlined in § 2-301. 05(a), (b), (c), and (e). 

(Oct. 3, 2001, D.C. Law 14-28, § 1506, 48 DCR 6981; Feb. 6, 2008, D.C. Law 17-108, § 211, 54 DCR 
10993.) 

Historical and Statutory Notes 
Effect of Amendments Law 17-108, the "Jobs for D.C. Residents 

D.C. Law 17-108 added subsec (b-1) Amendment Act of 2007", was introduced in Coun- 

cil and assigned Bill No. 17-185 which was re- 
Emergency Act Amendments f erre d to the Committee on Workforce Develop- 
For temporary (90 day) addition of section, see ment and Government Operations. The Bill was 
§ 1406 of Fiscal Year 2002 Budget Support Emer- adopted on first and second readings on July 10, 
geney Act of 2001 (D.C. Act 14-124, August 3, 2007, and October 2, 2007, respectively. Signed by 
2001* 48 DCR 7861). tne Mayor on October 26, 2007, it was assigned Act 
.' , . TT . ' T No. 17-172 and transmitted to both Houses of 
Legislative History of Laws Congress for its review. D.C. Law 17-108 became 
For Law 14-28, see notes following § 22-4231. effective on February 6, 2008. 

Subchapter II. Authorization of Certain Federal Officials. 

§ 22-4241. Authorizing: federal officials. 

(a) In General — Each of the individuals described in subsection (b) of this section is 
authorized to .serve on the District of Columbia Criminal Justice Coordinating Council, 
participate in the Council's activities, and take such other actions as may be necessary to 
carry out the individual's duties as a member of the Council. 
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(b) Individuals Described. — The individuals described in this subsection are as follows: 

(1) The Director of the Court Services and Offender Supervision Agency for the District 
of Columbia. 

(2) The Director of the District of Columbia Pretrial Services Agency. 

(3) The United States Attorney for the District of Columbia. 

(4) The Director of the Bureau of Prisons. 

(5) The chair of the United States Parole Commission. 

(6) The Director of the United States Marshals Service. 
(May 20, 2002, 116 Stat. 581, Pub. L. 107-180, § 2.) 

§ 22-4242. Annual reporting requirement 

Not later than 60 days after the end of each calendar year, the District of Columbia 
Criminal Justice Coordinating Council shall prepare and submit to the President, Congress, 
and each of the entities of the District of Columbia government and federal government 
whose representatives serve on the Council a report describing the activities carried out by 
the Council during the year. 
(May 20, 2002, 116 Stat. 581, Pub. L. 107-180, § 3.) 

§ 22-4243. Federal contribution. 

There are authorized to be appropriated for fiscal year 2002 and each succeeding fiscal year 
such sums as may be necessary for a federal contribution to the District of Columbia to cover 
the costs incurred by the District of Columbia Criminal Justice Coordinating Council. 
(May 20, 2002, 116 Stat. 581, Pub. L. 107-180, § 4.) 

§ 22-4244= Criminal Justice Coordinating Council defined. 

In this subchapter, the term "District of Columbia Criminal Justice Coordinating Council" 
means the entity established by the Council of the District of Columbia under subchapter I of 
this chapter. 
(May 20, 2002, 116 Stat. 581, Pub. L. 107-180, § 5.) 

Chapter 42B 
Homicide Elimination. 

Section 

22^4251. Comprehensive Homicide Elimination 
Strategy Task Force. 



§ 22-4251. Comprehensive Homicide Elimination Strategy Task Force. 

(a) There is established a Comprehensive Homicide Elimination Strategy Task Force 
("Task Force"). The Task Force shall consider the most effective elements of a comprehen- 
sive plan that would lead to the elimination of murder in Washington. 

(b) The Task Force shall be comprised of representatives appointed by the Mayor from the 
government, non-profit organizations, business, schools, victims services organizations, arts, 
social services, religious, mental health, organized labor, Advisory Neighborhood Commission, 
and criminology professionals. The Mayor shall designate 2 co-chairs of the Task Force, one 
each from the government and non-government sectors. 

(c) The Task Force shall hold at least 3 public meetings, and shall present a report to the 
Mayor and the Council at the end of one year. 

(Mar. 14, 2007, D.C. Law 16-262, § 501, 54 DCR 794.) 
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Historical and Statutory Notes 

Legislative History of Laws ond readings on December 5, 2006, and December- 
Law 16-262, the "Homeland Security, Risk Re- 19, 2006, respectively. Signed by the Mayor on 
duction, and Preparedness Amendment Act of December 28, 2006, it was assigned Act No. 16-618 
2006", was introduced in Council and assigned Bill and transmitted to both Houses of Congress for its 
No. 16-242, which was referred to Committee on review. D.C. Law 16-262 became effective on 
Judiciary. The Bill was adopted on first and sec- March 14, 2007. 

SUBTITLE V 
HARBOR, GAME AND FISH LAWS. 

Chapter 43 
Game and Fish Laws, 

Section Section 

22-4328, Council's authority with respect to wild ry birds; exception; "wild animals" 

animals, fishing licenses, and migrate- defined. 

§ 22-4328. Council's authority with respect : to wild animals, fishing- licenses, 
and migratory birds; exception; "wild animals" defined. 

The Council of the District of Columbia is authorized to restrict, prohibit, regulate, and 
control hunting and fishing and the taking, possession, and sale of wild animals in the District; 
provided, that the District assents to the provisions of the Dingell- Johnson Sport Fish 
Restoration Act, approved August 9, 1950 (64 Stat. 430; 16 U.S.C. §§ 777-777n), the 
Pittman-Robertson Wildlife Restoration Act, approved September 2, 1937 (50 Stat. 917; 16 
U.S.C. §§ 669-669k), and 18 U.S.C. § 701, including a prohibition against the diversion of 
fishing license fees paid by sport fishermen for any purpose other than the administration of 
the District's fish and wildlife agency; provided further, that nothing herein contained shall 
authorize the Council to prohibit, restrict, regulate, or control the killing, capture, purchase, 
sale, or possession of migratory birds as defined in regulations issued pursuant to the 
Migratory Bird Treaty Act of July 3, 1918, as amended (16 U.S.C. §§ 703-712) and taken for 
scientific, propagating, or other purposes under permits issued by the Secretary of the 
Interior; and provided further, that nothing herein contained shall authorize the Council to 
prohibit, restrict, regulate, or control the sale or possession of wild animals taken legally in 
any state, territory or possession of the United States or in any foreign country, or produced 
on a game farm, except as may be necessary to protect the public health or safety. As used 
in this section the term "wild animals" includes, without limitation, mammals, birds, fish, and 
reptiles not ordinarily domesticated. 
(Aug. 23, 1958, 72 Stat. 814, Pub. L. 85-730, § 1; Sept. 24, 2010, D.C. Law 18-223, § 6082, 57 DCR 6242.) 

Historical and Statutory Notes 

Effect of Amendments Emergency Act Amendments 

D.C. Law 18-223 substituted "provided, that the For temporary (90 day) amendment of section, 

Distiict assents to the provisions of the Dingell- see § 6082 of Fiscal Year 2011 Budget Support 

Johnson Sport Fish Restoration Act, approved Au- Emergency Act of 2010 (D.C. Act 18-463, July 2, 

gust 9, 1950 (64 Stat. 430; 16 U.S.C. §§ 777-777n), 2 010, 57 DCR 6542). 

the Pittman-Robertson Wildlife Restoration Act, _ . . A , __. J _ T 

approved September 2, 1937 (50 Stat. 917; 16 Legislative History of Laws 

U.S.C. §§ 669-669k), and 18 U.S.C. § 701, includ- Law 18-223, the "Fiscal Year 2011 Budget Sup- 

ing a prohibition against the diversion of fishing port Act of 2010", was introduced in Council and 

license fees paid by sport fishermen for any pur- assigned Bill No. 18-731, which was referred to the 

pose other than the administration of the District's Committee of the Whole. The Bill was adopted on 

fish and wildlife agency" for "provided, that noth- first and second readings on May 26, 2010, and 

ing herein contained shall authorize the Council to June 15, 2010, respectively. Signed by the Mayor 

impose any requirement for a fishing license or fee on July 2, 2010, it was assigned Act No. 18-462 

of any nature whatsoever". and transmitted to both Houses of Congress for its 
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review. D.C. Law 18-223 became effective on 
September 24, 2010. 
Miscellaneous Notes 

Short title: Section 6081 of D.C. Law 18-223 
provided that subtitle I of title VI of the act may 



be cited as the "Assent to the Dingell-Johnson 
Sport Fish Restoration Act Amendment Act of 
2010". 



Chapter 44 
Harbor Regulations. 



Section 

22-4401. 



Section 



Harbor regulations; authority vested in 
Council; compliance with federal law- 



required; District and federal stat- 
utes and regulations supplemented. 



§ 22-4401. Harbor regulations; authority vested in Council; compliance with 
federal law required; District and federal statutes and regula- 
tions supplemented. 



Limitation of liability, 

Admiralty and maritime claims, limitation of 
liability of vessel owner, protection in 
state court actions, see Lewis v. Lewis & 



United States Supreme Court 

Clark Marine, Inc., 2001, 121 S.Ct. 993, 
531 U.S. 438, 148 L.Ed.2d 931, on remand 
258 F.3d 888. 



SUBTITLE VI 
REGULATION AND POSSESSION OF WEAPONS. 

Chapter 45 
Weapons and Possession of Weapons. 



Section 

22-4501. 
22-4502. 

22-4502.01. 
22-4503. 
22-4503.01. 
22-4503.02. 

22-4504. 



22-4504.01. 

22-4504.02. 
22-4505. 



Definitions. 

Additional penalty for committing 
crime when armed. 

Gun free zones; enhanced penalty. 

Unlawful possession of firearm. 

Unlawful discharge of a firearm. 

Prohibition of firearms from public 
or private property. 

Carrying concealed weapons; posses- 
sion of weapons during commission 
of crime of violence; penalty. 

Authority to carry firearm in certain 
places and for certain purposes. 

Lawful transportation of firearms. 

Exceptions to § 22-4504. 



Section 

22-4506. 

22-4508. 
22-4510. 



22-1513. 

22-4514. 

22-4515. 
22-4515a. 



Issue of licenses to carry pistol. [Re- 
pealed] 

Transfers of firearms regulated. 

Licenses of weapons dealers; rec- 
ords; by whom granted; condi- 
tions. 

Exceptions. 

Possession of certain dangerous 
weapons prohibited; exceptions. 

Penalties. 

Manufacture, transfer, use, posses- 
sion, or transportation of molotov 
cocktails, or other explosives for 
unlawful purposes, prohibited; defi- 
nitions; penalties. 



22-4501. Definitions. 

For the purposes of this chapter, the term: 

(1) "Crime of violence" shall have the same meaning as provided in § 23-1331(4). 

(2) "Dangerous crime" means distribution of or possession with intent to distribute a 
controlled substance. For the purposes of this definition, the term "controlled substance" 
means any substance defined as such in the District of Columbia Official Code or any Act of 

Congress. 
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(2A) "Firearm" means any weapon, regardless of operability, which will, or is designed 
or redesigned, made or remade, readily converted, restored, or repaired, or is intended to, 
expel a projectile or projectiles by the action of an explosive. The term "firearm" shall not 
include: 

(1) A destructive device as that term is defined in § 7-2501.01(7); 

(2) A device used exclusively for line throwing, signaling, or safety, and required or 
recommended by the Coast Guard or Interstate Commerce Commission; or 

(3) A device used exclusively for firing explosive rivets, stud cartridges, or similar 
industrial ammunition and incapable for use as a weapon. 

(3) "Knuckles" means an object, whether made of metal, wood, plastic, or other similarly 
durable material that is constructed of one piece, the outside part of which is designed to fit 
over and cover the fingers on a hand and the inside part of which is designed to be gripped 
by the fist. 

(4) "Machine gun" shall have the same meaning as provided in § 7-2501.01(10). 

(5) "Person" includes individual, firm, association, or corporation. 

(6) "Pistol" shall have the same meaning as provided in § 7-2501.01(12)). 

(6A) "Place of business" shall have the same meaning as provided in § 7-2501.01(12A). 

(7) "Playground" means any facility intended for recreation, open to the public, and with 
any portion of the facility that contains one or more separate apparatus intended for the 
recreation of children, including, but not limited to, sliding boards, swingsets, and teeter- 
boards. 

(7A) "Registrant" means a person who has registered a firearm pursuant to Unit A of 
Chapter 25 of Title 7. 

(8) "Sawed-off shotgun" shall have the same meaning as provided in § 7-2501.01(15). 

(9) "Sell" and "purchase" and the various derivatives of such words shall be construed to 
include letting on hire, giving, lending, borrowing, and otherwise transferring. 

(9A) "Shotgun" shall have the same meaning as provided in § 7-2501.01(16). 

(10) "Video arcade" means any facility legally accessible to persons under 18 years of 
age, intended primarily for the use of pinball and video machines for amusement, and which 
contains a minimum of 10 pinball or video machines. 

(11) "Youth center" means any recreational facility or gymnasium (including any parking 
lot appurtenant thereto), intended primarily for use by persons under 18 years of age, 
which regularly provides athletic, civic, or cultural activities. 

(July 8, 1932, 47 Stat, 650, ch. 465, § 1; Dec. 27, 1967, 81 Stat. 736, Pub. L. 90-226, title V, § 501; Dec. 1, 
1982, D.C. Law 4-164, § 601(e), 29 DCR 3976; July 28, 1989, D.C. Law 8-19, § 3(a), 36 DCR 2844; May 8, 
1990, D.C. Law 8-120, § 3(a), 37 DCR 24; Aug. 18, 1994, D.C. Law 10-150, § 3(a), 41 DCR 2594; Aug. 20, 
1994, D.C. Law 10-151, § 109, 41 DCR 2608; May 23, 1995, D.C. Law 10-257. § 401(c), 42 DCR 53; May 
17, 1996, D.C. Law 11-119, § 4, 43 DCR 528; June 3, 1997, D.C. Law 11-275, § 8, 44 DCR 1408; June 8, 
2001, D.C. Law 13-300, § 3, 47 DCR 7037; Oct. 17, 2002, D.C. Law 14-194, § 155, 49 DCR 5306; Apr. 24, 
2007. D.C. Law 16-306, § 223(a), 53 DCR 8610; May 15, 2009, D.C. Law 17-390, § 3(a), 55 DCR 11030; 
May 20, 2009, D.C. Law 17-388, § 2(a), 56 DCR 1162.) 

Historical and Statutory Notes 

Effect of Amendments possession of a weapon of mass destruction, use, 

D.C. Law 13-300, in subsec. (g), deleted ", if the dissemination, or detonation of a weapon of mass 

offense is punishable by imprisonment for more destruction, first degree sexual abuse, second de- 

than 1 year" following "controlled substance" in gree seX ual abuse, or child sexual abuse, mayhem, 

the first sentence. maliciously disfiguring another, abduction, kidnap- 

D.C. Law 14-194, in subsec. (f), substituted p m g ? burglary, robbery, housebreaking, any as- 

"manslaughter, an act of terrorism, manufacture or sault M7ith intent to kill," commit first degree sexual 

possession of a weapon of mass destruction, use, abuS6) gecond de gexual abuse? or cMld sexual 

dissemination or ; detonation of a weapon ol mass abu Qr ^ aggault ^ ft dan s weap „ 

destruction, for manslaughter, . ^ ^^ ^ .^^ tQ commjt any offenge pun _ 

D.C. Law 16-306 rewrote subsec. (f), which had . ghable by imprisonment in the penitentiary, arson, 

read as follows: or extort i on or blackmail accompanied by threats 

"(f) 'Crime of violence', as used in this chapter ot - violence or aggravated assault." 

means any of the following crimes, or an attempt .i--.ii 

to commit any of the same, namely: Murder, man- D.C. Law 17-390 rewrote the section, which had 

slaughter, an act of terrorism, manufacture or read as follows: 
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"(a) 'Pistol,' as used in this chapter, means any 
firearm with a barrel less than 12 inches in length. 

"(b) 'Sawed-off shotgun,' as used in this chapter, 
means any shotgun with a barrel less than 20 
inches in length. 

"(c) 'Machine gun,' as used in this chapter, 
means any firearm which shoots automatically or 
semiautomatically more than 12 shots without re- 
loading. 

"(d) 'Person,' as used in this chapter, includes 
individual, firm, association, or corporation. 

"(e) 'Sell' and 'purchase' and the various deriva- 
tives of such words, as used in this chapter, shall 
be construed to include letting on hire, giving, 
lending, borrowing, and otherwise transferring. 

"(f) 'Crime of violence' as used in this chapter 
have the same meaning as provided in 
§ 23-1331(4). 

"(g) 'Dangerous crime,' as used in this chapter, 
means distribution of or possession with intent to 
distribute a controlled substance. For the purposes 
of this definition, the term 'controlled substance' 
means any substance defined as such in the Dis- 
trict of Columbia Official Code or any Act of 
Congress. 

"(h) 'Playground,' as used in this chapter, means 
any facility intended for recreation, open to the 
public, and with any portion of the facility that 
contains 1 or more separate apparatus intended for 
the recreation of children, including, but not limit- 
ed to, sliding boards, swingsets, and teeterboards. 

"(i) 'Video arcade,' as used in this chapter, 
means any facility legally accessible to persons 
under 18 years of age, intended primarily for the 
use of pin ball and video machines for amusement, 
and which contains a minimum of 10 pinball or 
video machines. 

"()) 'Youth center,' as used in this chapter, 
means any recreational facility or gymnasium (in- 
cluding any parking lot appurtenant thereto), in- 
tended primarily for use by persons under 18 
years of age, which regularly provides athletic, 
civic, or cultural activities." 

D.C. Law 17-388 added pars. (2A), (6A), (7A), 
and (9A); and rewrote pars. (4), (6), and (8), which 
read as follows: 

"(4) 'Machine gun' means any firearm which 
shoots automatically or semiautomatically more 
than 12 shots without reloading." 

"(6) 'Pistol,' means any firearm with a barrel 
less than 12 inches in length." 

"(8) 'Sawed-off shotgun' means any shotgun 
with a barrel less than 20 inches in length. 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 223(a) of Omnibus Public Safety Emergency 
Amendment Act of 2006 (D.C. Act 16-445, July 19, 
2006, 53 DCR 6443). 



For temporary (90 day) amendment of section, 
see § 223(a) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2006 
(D.C. Act 16-490, October 18, 2006, 53 DCR 8686). 

For temporary (90 clay) amendment of section, 
see § 223(a) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2007 
(D.C. Act 17-10, January 16, 2007, 54 DCR 1479). 

For temporary (90 day) amendment of section, 
see § 223(a) of Omnibus Public Safety Second 
Congressional Review Emergency Amendment Act 
of 2007 (D.C. Act 17-25, April 19, 2007, 54 DCR 

4036). 

For temporary (90 day) amendment of section, 
see § 3(a) of Second Firearms Control Emergency 
Amendment Act of 2008 (D.C. Act 17-502, Septem- 
ber 16, 2008, 55 DCR 9904). 

For temporary (90 day) amendment of section, 
see §§ 3(a) and (4) of Second Firearms Control 
Congressional Review Emergency Amendment Act 
of 2008 (D.C. Act 17-601, December 12, 2008, 56 
DCR 9). 

For temporary (90 day) amendment of section, 
see § 2(a) of Inoperable Pistol Emergency Amend- 
ment Act of 2008 (D.C. Act 17-652, January 6, 
2009, 56 DCR 927). 

For temporary (90 day) amendment of section, 
see § 2(a) of Inoperable Pistol Congressional Re- 
view Emergency Amendment Act of 2009 (D.C. 
Act 18-24, March 16, 2009, 56 DCR 2309). 

For temporary (90 day) amendment of section, 
see § 302(a) of Crime Bill Emergency Amendment 
Act of 2009 (D.C. Act 18-129, June 29, 2009, 56 
DCR 5495). 

Legislative History of Laws 

Law 13-300, the "Distribution of Marijuana 
Amendment Act of 2000", was introduced in Coun- 
cil and assigned Bill No. 13-240, which was re- 
ferred to the Committee of the Judiciary. The Bill 
was adopted on first and second readings on June 
26, 2000, and July 11, 2000, respectively. Signed 
by the Mayor on July 27, 2000, it was assigned Act 
No. 13-395 and transmitted to both Houses of 
Congress for its review. D.C. Law 13-300 became 
effective on June 8, 2001. 

For Law 14-194, see notes following § 22-4151. 

For Law 16-306, see notes following § 22-3302. 

For Law 17-390, see notes following 
§ 22-3312.02. 

Law 17-388, the "Inoperable Pistol Amendment 
Act of 2008", was introduced in Council and as- 
signed Bill No. 17-593 which was referred to the 
Committee on Public Safety and the Judiciary. 
The Bill was adopted on first and second readings 
on December 2, 2008, and December 16, 2008, 
respectively. Signed by the Mayor on January 16, 
2009, it was assigned Act No. 17-690 and transmit- 
ted to both Houses of Congress for its review. 
D.C. Law 17-388 became effective on May 20, 
2009. 
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Notes of Decisions 



Review 11 



2. Crimes of violence 

Offense of assault with significant bodily injury 
was not a crime of violence, and thus, defendant 
should not have been charged with assault with 
significant bodily injury while armed or with a 
related count of possessing a firearm during a 
crime of violence (PFCV), which increased his 
potential term of imprisonment. Colter v. U.S., 
2012, 37 A.3d 282. 

3. Dangerous weapon 

For purposes of crime of attempted possession 
of a prohibited weapon (APPW), an object is a 
"dangerous weapon" if it is known to be likely to 
produce death or great bodily injury' in the man- 
ner it is used, intended to be used, or threatened 
to be used. Alfaro v. U.S., 2004, 859 A.2d 149. 
Weapons <s=> 111; Weapons <3=> 197 

4. Machine gun 

Possession of a machine gun does not constitute 
possession of a prohibited weapon unless the weap- 
on is operable. Moore v. U.S., 2007, 927 A.2d 
1040. Weapons «©=» 112(6); Weapons ^ 164 

Possession of a serai-automatic handgun does 
not constitute possession of a prohibited weapon 
unless the weapon meets the statutory definition of 
a machine gun. Moore v. U.S., 2007, 927 A.2d 
1040. Weapons ®=> 112(4); Weapons <^> 164 

5. Pistol 

An "imitation pistol," within meaning of the 
'armed' enhancement to a crime of violence or a 
dangerous crime, is any object that resembles an 
actual pistol closely enough that a person observ- 
ing it in the circumstances would reasonably be- 
lieve it to be a pistol. Smith v. U.S., 200l" 777 
A.2d 801. Weapons ©=> 112(6); Weapons &=> 190 

8. Merger of offenses 

Three of defendant's four convictions for posses- 
sion of a firearm during the commission of a crime 
of violence (PFDCV) merged, as convictions were 
based on single possession of single weapon during 
violent act. Roy v. U.S., 2005, 871 A.2d 498, 



certiorari denied 126 S.Ct. 2346, 547 U.S. 1162, 164 
L.Ed.2d 839. Criminal Law <s> 30 

9. Instructions 

Violation of defendant's Fifth Amendment right 
to due process and Sixth Amendment right to trial 
by jury, relating to. omission, from instructions on 
possession of prohibited weapon, of characteristics 
that constitute a machine gun and that the weapon 
must be operable, did not constitute plain error, 
where testimony at trial established that the weap- 
on was an operable machine gun; detective who 
recovered the gun testified that its magazine con- 
tained 15 rounds of ammunition and that the gun 
test-fired approximately 13 times without being 
reloaded. Moore v. U.S., 2007, 927 A.2d 1040. 
Criminal Law &* 1038.1(4) 

10. Weight and sufficiency of evidence 

There was ample evidence from which the jury 
could infer that the gun was a "pistol" so as to 
support defendant's conviction for carrying a pistol 
without a license; defendant repeatedly referred to 
the firearm as a pistol and specifically testified 
that the gun was a .45 pistol, witness testified that 
he saw defendant carrying the gun in his pocket, 
and defendant admitted that he carried the gun in 
his waistband. Brown v. U.S., 2009, 979 A.2d 630, 
certiorari denied 131 S.Ct. 819, 178 L.Ed.2d 560. 
Weapons^ 281; Weapons <s=> 291(5) 

Testimony of the detective who recovered the 
gun from apartment, that its magazine contained 
15 rounds of ammunition and that the gun test- 
fired approximately 13 times without being reload- 
ed, established the gun was a machine gun, in 
prosecution for possession of prohibited weapon. 
Moore v. U.S., 2007, 927 A.2d 1040. Weapons ®=> 
281; -Weapons G=> 291(3) 

11. Review 

In prosecution of defendant for carrying a pistol 
without a license, appellate court would review for 
plain error defendant's claim that trial judge erred 
by failing to provide jurors with an instruction 
defining the term "pistol" with regard to barrel 
length, given that defendant did not request such 
an instruction. Brown v. U.S., 2009, 979 A.2d 630, 
certiorari denied 131 S.Ct. 819, 178 L.Ed.2d 560. 
Criminal Law <^> 1038.3 



§ 22-4502. Additional penalty for committing crime when armed. 

(a) Any person who commits a crime of violence, or a dangerous crime in the District of 
Columbia when armed with or having readily available any pistol or other firearm (or 
imitation thereof) or other dangerous or deadly weapon (including a sawed-off shotgun, 
shotgun, machine gun, rifle, dirk, bowie knife, butcher knife, switchblade knife, razor, 
blackjack, billy, or metallic or other false knuckles): 

(1) May, if such person is convicted for the first time of having so committed a crime of 
violence, or a dangerous crime in the District of Columbia, be sentenced, in addition to the 
penalty provided for such crime, to a period of imprisonment which may be up to, and 
including, 30 years for all offenses except first degree murder while armed, second degree 
murder while armed, first degree sexual abuse while armed, and first degree child sexual 
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abuse while armed, and shall, if convicted of such offenses while armed with any pistol or 
firearm, be imprisoned for a mandatory-minimum term of not less than 5 years; and 

(2) Shall, if such person is convicted more than once of having so committed a crime of 
violence, or a dangerous crime in the District of Columbia, or an offense in any other 
jurisdiction that would constitute a crime of violence or dangerous crime if committed in the 
District of Columbia, be sentenced, in addition to the penalty provided for such crime, to a 
period of imprisonment of not less than 5 years and, except for first degree murder while 
armed, second degree murder while armed, first degree sexual abuse while armed and first 
degree child sexual abuse while armed, not more than 30 years, and shall, if convicted of 
such second offense while armed with any pistol or firearm, be imprisoned for a mandatory- 
minimum term of not less than 10 years. 

(3) Shall, if such person is convicted of first degree murder while armed, second degree 
murder while armed, first degree sexual abuse while armed, or first degree child sexual 
abuse while armed, be sentenced, in addition to the penalty provided for such crime, to a 
period of imprisonment of not less than the minimum and mandatory minimum sentences 
required by subsections (a)(1), (a)(2), (c) and (e) of this section and § 22-2104, and not more 
than life imprisonment or life imprisonment without possibility of release as authorized by 
§ 24^03.01(b-2); § 22-2104; § 22-2104.01; and §§ 22-3002, 22-3008, and 22-3020. 

(4) For purposes of imprisonment following revocation of release authorized by 
§ 24-403.01(b)(7), the offenses defined by this section are Class A felonies. 

(b) Repealed. 

(c) Any person sentenced pursuant to paragraph (1), (2), or (3) of subsection (a) above for a 
conviction of a crime of violence while armed with any pistol or firearm, shall serve a 
mandatory-minimum term of 5 years, if sentenced pursuant to paragraph (1) of subsection (a) 
of this section, or 10 years, if sentenced pursuant to paragraph (2) of subsection (a) of this 
section, and such person shall not be released, granted probation, or granted suspension of 
sentence, prior to serving such mandatory-minimum sentence. 

(d) Repealed. 

(e)(1) Subchapter I of Chapter 9 of Title 24 shall not apply with respect to any person 
sentenced under paragraph (2) of subsection (a) of this section or to any person convicted 
more than once of having committed a crime of violence or a dangerous crime in the District 
of Columbia sentenced under subsection (a)(3) of this section.. 

(2) The execution or imposition of any term of imprisonment imposed under paragraph 

(2) or (3) of subsection (a) of this section may not be suspended and probation may not be 

granted. 

(f) Nothing contained in this section shall be construed as reducing any sentence otherwise 
imposed or authorized to be imposed. 

(g) No conviction with respect to which a person has been pardoned on the ground of 
innocence shall be taken into account in applying this section. 

(July 8, 1932, 47 Stat. 560, ch. 465, § 2; Dec. 27, 1967, 81 Stat. 737, Pub. L. 90-226, title VI, § 605; July 
29,1970, 84 Stat. 600, Pub. L. 91-358, title II, § 205; Mar. 9, 1983, D.C. Law 4-166, §§ 3-7. 30 DCR 1082; 
Dec. 7, 1985, D.C. Law 6-69, § 9, 32 DCR 4587; July 28, 1989, D.C. Law 8-19, § 3(b), 36 DCR 2844; May 
8, 1990, D.C. Law 8-120, § 3(b), 37 DCR 24; May 21, 1994, D.C. Law 10-119, § 15(a), 41 DCR 1639; June 
8, 2001, D.C. Law 13-302, § 6(a), 47 DCR 7249; June 19, 2001, D.C. Law 13-313, § 21(b)(1), (2), 48 DCR 
1873; Dec. 10, 2009, D.C. Law 18-88, § 219(a), 56 DCR 7413.) 

Historical and Statutory Notes 

Effect of Amendments sexual abuse while armed and first degree child 

D.C. Law 13-302, in subsec. (a), in par. (1), sexual abuse while armed, not more than 30 years" 

substituted "up to, and including, 30 years for all for "to a minimum period of imprisonment of not 

offenses except first degree murder while armed, less than 5 years and a maximum period of impris- 

second degree murder while armed, first degree nment which may not be less than 3 times the 

sexual abuse while armed, and first degree child min i mum sentence imposed and may be up to life 

sexual abuse while armed imprisonment'' for "up imprisonrnent » ? and added pars. (3) and (4); re- 

to life imprisonment , in par. (2) substituted to a ]ed gubgec _ (b wMch had ^ 

period ot imprisonment or not less than 5 years x 

and, except for first degree murder while armed, "(b) Where the maximum sentence imposed un- 

second degree murder while armed, first degree der this section is life imprisonment, the minimum 
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sentence imposed under subsection (a) of this sec- 
tion may not exceed 15 years imprisonment." 

; in subsec. (c), deleted "on parole" following "not 
be released"; and repealed subsec. (d) which had 
read: 

"(d) Except as provided in subsection (c) of this 
section, any person sentenced under subsection 
(a)(2) of this section may be released on parole in 
accordance with Chapter 4 of Title 24, at. any time 
after having served the minimum sentence im- 
posed under that subsection." 

D.C. Law 13-313, in subsec. (c), substituted 
"paragraph (1), (2), or (3)" for "paragraph (1) or 
(2)"; and, in subsec. (e), in par. (1), inserted "or to 
any person convicted more than once of having 
committed a crime of violence or a dangerous 
crime in the District of Columbia sentenced under 
subsection (a)(3) of this section", and in par. (2), 
substituted "paragraphs (2) or (3)" for "paragraph 
(2)". 

D.C. Law 18-88, in subsec. (a)(2), substituted 
"Columbia, or an offense in any other jurisdiction 
that would constitute a crime of violence or dan- 
gerous crime if committed in the District of Co- 
lumbia," for "Columbia,". 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 6(a) of the Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 13-462, November 7, 2000, 47 DCR 9443). 

For temporary (90 clay) amendment of section, 
see § 6(a) of Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 14-2, February 2, 2001, 48 DCR 2239). 

For temporary (90 day) amendment of section, 
see § 6(a) of Sentencing Reform Second Congres- 



sional Review Emergency Amendment Act of 2001 
(D.C. Act 14-51, May 2, 2001, 48 DCR 4370). 
For temporary (90 day) amendment of section, 
see § 302(b) of Crime Bill Emergency Amendment 
Act of 2009 (D.C. Act 18-129, June 29, 2009, 56 
DCR 5495). 

For temporary (90 day) amendment of section, 
see § 219(a) of Omnibus Public Safety and Justice 
Emergency Amendment Act of 2009 (D.C. Act 
18-181, August 6, 2009, 56 DCR 6903). 

For temporary (90 day) amendment of section, 
see § 219(a) of Omnibus Public Safety and Justice 
Congressional Review Emergency Amendment Act 
of 2009 (D.C. Act 18-227, October 21, 2009, 56 
DCR 8668). 
Legislative History of Laws 

Law 13-302, the "Sentencing Reform Amend- 
ment Act of 2000", was introduced in Council and 
assigned Bill No. 13-696, which was referred to the 
Committee on the Judiciary. The Bill was adopted 
on first and second readings on June 26, 2000, and 
July 11, 2000, respectively. Signed by the Mayor 
on August 2, 2000, it was assigned Act No. 13-406 
and transmitted to both Houses of Congress for its 
review. D.C. Law 13-302 became effective on 
June 8, 2001. 

Law 13-313, the "Technical Amendment Act of 
2000", was introduced in Council and assigned Bill 
No. 13-879, which was referred to the Committee 
on the Whole. The Bill was adopted on first and 
second readings on December 5, 2000, and Decem- 
ber 19, 2000, respectively. Signed by the Mayor 
on January 19, 2001, it was assigned Act No. 
13-574 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 13-313 became 
effective on June 19, 2001, 

For Law 18-88, see notes following § 22-402. 



Notes of Decisions 



Discovery 37.5 
Plain error, review 108.5 

Premeditation and deliberation, weight and suf- 
ficiency of evidence 92.5 
Review 105-111 

Plain error 108.5 
Sentence and punishment 99-101, 109 

Weight and sufficiency of evidence 100.5 
Weight and sufficiency of evidence 85-97 

Premeditation and deliberation 92.5 
Weight and sufficiency of evidence, sentence 
and punishment 100.5 



2. Construction with other laws 

Defendant, convicted of, inter alia, District of 
Columbia offense of possession with intent to dis- 
tribute crack cocaine while armed, was not entitled 
to reduction of sentence pursuant to Federal Sen- 
tencing Guidelines amendment which reduced the 
base offense level for offenses involving crack co- 
caine, where the Federal Guidelines were not used 
in computing his sentence; defendant was sen- 
tenced under the District of Columbia Sentencing 



Guidelines. U.S. v. Stewart, 2009, 675 F.Supp.2d 
86. Sentencing And Punishment <&=> 2262 

4. Nature and elements of offenses — Danger- 
ous or deadly weapon 

As an enhancement provision, the "while armed" 
statute does not require the use of or the intent to 
use a weapon; it requires mere availability of a 
weapon. Perez v. U.S., 2009, 968 A.2cl 39, certiora- 
ri denied 130 S.Ct. 473, 175 L.Ed.2d 317, certiorari 
denied 130 S.Ct. 474, 175 L.Ed.2d 317. Sentencing 
And Punishment &* 79 

While the weapons covered under statute setting 
forth additional penalties for committing crime 
when armed are prohibited from possession when 
used in connection with the commission of a crime 
of violence or dangerous crime, mere possession is 
prohibited only for operable weapons under statute 
prohibiting possession of weapons during commis- 
sion of crime of violence. D.C. Code 
§§§§ 22-4502(a), Price v. U.S., 2002, 813 A2d 169. 
Weapons <&* 112(6); Weapons <s=» 191; Weapons 
<*=> 193 

An "imitation pistol," within meaning of the 
'armed' enhancement to a crime of violence or a 
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dangerous crime, is any object that resembles an 
actual pistol closely enough that a person observ- 
ing it in the circumstances would reasonably be- 
lieve it to be a pistol. Smith v. U.S., 2001, 777 
A.2d 801. Weapons <&=» 112(6); Weapons <©=» 190 

6. ■ Drug offenses, nature and elements of 

offenses 

Fact that the evidence was insufficient to estab- 
lish that defendant possessed drugs within 1,000 
feet of a school, as required for conviction of 
possession with intent to distribute cocaine in a 
drug free zone, did not require acquittal of convic- 
tion for possession of a firearm during commission 
of a dangerous crime; even without distance ele- 
ment being met, conviction of lesser offense of 
drug charge was valid, and this formed the neces- 
sary predicate for the weapon conviction. Goodson 
v. U.S., 2000, 760 A.2d 551. Weapons &=> 194(3) 

9. Assault offenses, nature and elements 

of offenses 

Serious bodily injury, an element of aggravated 
assault while armed (AAWA), usually involves a 
life-threatening or disabling injury, but the court 
must also consider all the consequences of the 
injury to determine whether the appropriate "high 
threshold of injury" has been met. Bolanos v. 
U.S., 2007, 938 A.2d 672, certiorari denied 128 
S.Ct. 2517, 553 U.S. 1072, 171 L.Ed.2d 799. As- 
sault And Battery <£=* 54 

The fact that an individual suffered from knife 
or gunshot wounds does not make that injury a per 
se "serious bodily injury," an element of aggravat- 
ed assault while armed (AAWA). Bolanos v. U.S., 
2007, 938 A.2d 672, certiorari denied 128 S.Ct. 
2517, 553 U.S. 1072, 171 L.Ed.2d 799. Assault 
And Battery ®=> 54 

To be "protracted and obvious disfigurement," 
for purposes of "serious bodily injury" element of 
aggravated assault while armed (AAWA), a scar 
must be a serious permanent or physical disfigure- 
ment, meaning that the person is appreciably less 
attractive or that a part of his body is to some 
appreciable degree less useful or functional than it 
was before the injury. Bolanos v. U.S., 2007, 938 
A.2d 672, certiorari denied 128 S.Ct. 2517, 553 U.S. 
1072, 171 L.Ed.2d 799. Assault And Battery &=> 
54 

For a victim to suffer "extreme physical pain," 
for purposes of "serious bodily injury" element of 
aggravated assault while armed (AAWA), the level 
of pain must be exceptionally severe, if not unbear- 
able. Bolanos v. U.S., 2007, 938 A.2d 672, certiora- 
ri denied 128 S.Ct. 2517, 553 U.S. 1072, 171 
L.Ed.2d 799. Assault And Battery <3=> 54 

For purposes of aggravated assault while armed 
charge, the weapon used need not be a convention- 
al weapon, but can be any instrument that the 
defendant uses as a weapon and which can cause 
serious bodily injury. Hart v. U.S., 2004, 863 A.2d 
866. Assault And Battery <3=> 56 

Defendant's conclusory statement that he had 
been intoxicated did not negate his specific intent 
to commit the crime of assault with intent to kill 
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while armed; defendant could not remember how 
much alcohol he had consumed, and there was no 
evidence that defendant was incapacitated by his 
intoxication. Riddick v. U.S., 2002, 806 A.2d 631, 
post-conviction relief denied 2004 WL 4966334. 
Criminal Law <$=* 413.51 

16. Merger of offenses 

Defendant's convictions under federal law for 
killing of witness with intent to prevent him from 
testifying and retaliation against witness did not 
merge with each other or with conviction under 
District of Columbia law for first-degree murder 
while armed, inasmuch as each offense contained 
element not found in others. 18 U.S.C.A. 
§§ 1512(a)(1)(A), 1513(a)(1)(B); D.C.Code 1981, 
§§ 22-240 to 22-3202. U.S. v. Wilson, C.A.D.C. 
1998, 160 F.3d 732, 333 U.S.App.D.C. 103, certiora- 
ri denied 120 S.Ct. 81, 528 U.S. 828, 145 L.Ed.2d 
69, denial of post-conviction relief affirmed 219 
FedAppx. 5, 2007 WL 754786, denial of post- 
conviction relief affirmed 223 Fed.Appx. 3, 2007 
WL 1428587, certiorari denied 128 S.Ct. 303, 169 
L.Ed.2d 218. Criminal Law ®=» 30 

Three of defendant's four convictions for posses- 
sion of a firearm during the commission of a crime 
of violence (PFDCV) merged, as convictions were 
based on single possession of single weapon during 
violent act. Roy v. U.S., 2005, 871 A.2d 498, 
certiorari denied 126 S.Ct. 2346, 547 U.S. 1162, 164 
L.Ed.2d 839. Criminal Law ©=> 30 

Robbery conviction with respect to victim of 
fatal shooting should be vacated, upon merger of 
convictions for first-degree premeditated mudder 
and first-degree felony murder with robbery as 
underlying felony, only if the trial court deter- 
mined on remand that premeditated murder was 
the murder conviction that should be vacated. 
Porter v. U.S., 2003, 826 A.2d 398, amended on 
denial of rehearing. Criminal Law <s^ 30 

Aggravated assault while armed (AAWA) does 
not merge with assault with intent to murder while 
armed (AWIMWA); AAWA requires proof of seri- 
ous bodily injury, which AWIMWA does not, while 
AWIMWA requires proof of a specific intent to kill 
and malice, which AAWA does not. Ginyard v. 
U.S., 2003, 816 A.2d 21, certiorari denied 123 S.Ct. 
2237, 538 U.S. 1066, 155 L.Ed.2d 1123. Criminal 
Law ©=> 30 

Wharton's Rule, as exception to general rule 
that conspiracy and completed substantive offense 
are discrete crimes for which separate sanctions 
may be imposed, does not preclude conviction in a 
single trial of conspiracy to commit armed robbery 
and the substantive offense of armed robbery or 
its lesser-included offense of attempted armed rob- 
bery. Pearsall v. U.S., 2002, 812 A.2d 953, denial 
of post-conviction relief remanded 859 A.2d 634. 
Conspiracy <S^> 28(3) 

Conviction for aggravated assault while armed 
merged with conviction for malicious disfigurement 
while armed. Hudson v. U.S., 2002, 790 A.2d 531. 
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23. Indictment or information — In general 

Defendant charged with drug trafficking and 
weapons offenses was not entitled to missing wit- 
ness instruction regarding individual who filed 
complaint with Civilian Complaint Review Board 
(CCRB) for arresting police officers' conduct, as 
defendant failed to establish the peculiar availabili- 
ty of the witness to the government, where govern- 
ment attempted, unsuccessfully, to subpoena wit- 
ness for trial, and defendant's counsel was given 
witness's name and address, and when he attempt- 
ed to contact witness, defendant's brother an- 
swered the door of witness's apartment. Farley v. 
U.S., 2001, 767 A.2d 225, certiorari denied 122 
S.Ct. 415, 534 U.S. 982, 151 L.Ed.2d 316. Criminal 
Law <&* 788 

27. Robbery offenses, indictment or infor- 
mation 

Indictment provided fair notice of charge of 
conspiracy to commit armed robbery, though it did 
not refer to statute defining conspiracy to commit 
crimes, where indictment alleged that defendant 
and two accomplices knowingly conspired and 
agreed to commit together criminal offenses, that 
object of conspiracy was to rob victim while armed, 
and that named conspirators committed overt acts 
including arming themselves, searching out intend- 
ed victim, breaking into victim's apartment, and 
forcing victim to ride with them to his apartment 
for purpose of committing armed robbery. Pear- 
sail v. U.S., 2002, 812 A.2d 953, denial of post- 
conviction relief remanded 859 A.2d 634. Conspir- 
acy &* 43(6) 

30. Joinder, indictment or information 

Murder and weapons charges against one defen- 
dant could be joined with obstruction of justice 
charges against second defendant, in multi-defen- 
dant prosecution arising from stabbing death of 
victim, where defendants both participated in at- 
tack on victim and second defendant's attempt to 
keep his girlfriend from talking to police, which 
was basis for obstruction of justice charges, was 
logically related to attack. D.C.Code 1981, 
§§ 22-722(a)(3), 22-2401, 22-3202, 22-3204(b); 
Criminal Rule 8(b). Sams v. U.S., 1998, 721 A.2d 
945, certiorari denied 120 S.Ct. 977, 528 U.S. 1135, 
145 L.Ed.2d 928, certiorari denied 121 S.Ct. 575, 
531 U.S. 1015, 148 L.Ed.2d 492. Indictment And 
Information <&=> 129(4) 

33. Harmless or reversible error, indict- 
ment or information 

Error in aiding and abetting instruction regard- 
ing first-degree murder while armed and posses- 
sion of a firearm during a crime of violence 
(PFCV), in that instruction amounted to a negli- 
gence instruction because error allowed jury to 
find defendant guilty of murder and PFCV as the 
natural and probable consequences of another's 
actions, was harmless beyond a reasonable doubt, 
in trial of defendant for conspiracy to commit first- 
degree murder, first-degree murder while armed 
and PFCV; court provided a valid Pmkerton co- 
conspirator instruction in addition to the erroneous 
aiding and abetting instruction, jury convicted de- 



CRIMINAL OFFENSES AND PENALTIES 

fendant of conspiracy to commit first-degree mur- 
der and thus every juror found the requisite intent 
for first-degree murder, such findings sufficed for 
Pinke-rton co-conspirator liability, and murder of 
victim by an armed killer was a reasonably fore- 
seeable consequence of that conspiracy. Wheeler 
v. U.S., 2009, 977 A.2d 973, rehearing granted, 
opinion modified 987 A.2d 431, certiorari denied 
131 S.Ct. 325, 178 L.Ed.2d 211. Criminal Law &* 
792(3); Criminal Law <^> 1172.1(4.2); Homicide^ 
1466 

35. Counsel for accused — Adequacy of repre- 
sentation 

Defendant failed, in moving on ineffective assis- 
tance grounds to vacate convictions for offenses 
including murder and armed robbery, to demon- 
strate that trial counsel performed deficiently in 
failing to present alibi witnesses; trial counsel 
hired investigators to follow up on all leads as to 
alibi witnesses, there were many inconsistencies 
among alibi witnesses and defendant as to defen- 
dant's whereabouts on night of charged incident, 
and defendant admitted to counsel that he was 
present at crime scene when told that his finger- 
print was on magazine of gun found at scene of 
shootings. Porter v. U.S., 2003, 826 A.2d 398, 
amended on denial of rehearing. Criminal Law <&=> 
1924 

Any deficiency in trial counsel's performance in 
failing to present alibi witnesses in murder and 
armed robbery prosecution was not prejudicial and 
thus did not support ineffective assistance claim, 
particularly considering government's strong case 
against defendant and the many defects in his 
claimed alibi defense. Porter v." U.S., 2003, 826 
A.2d 398, amended on denial of rehearing. Crimi- 
nal Law &* 1924 

Trial court erred in denying defendant's motion 
for new trial without evidentiary hearing, following 
convictions for kidnapping while armed, armed 
robbery, assault with intent to commit rape while 
armed, and possession of firearm during crime of 
violence, basis of which motion was ineffective 
assistance of counsel, where court made credibility 
determination that defendant had not provided 
names of exculpatory witnesses without hearing 
testimony from anyone who had any direct knowl- 
edge regarding this disputed fact, as trial attorney 
never denied or admitted that defendant had pro- 
vided names, investigator did not testify, and de- 
fendant was not permitted to be present. Airing- 
ton v. U.S., 2002, 804 A.2d 1068. Criminal Law <s^> 
959 

36. Critical stage, counsel for accused 

Police interrogation of defendant, w T ho was rep- 
resented by counsel on charge of assault with 
intent to kill while armed, about unrelated murder 
of corrections officer did not violate defendant's 
Sixth Amendment right to counsel, though he was 
subsequently charged with the murder; defen- 
dant's right to counsel did not attach, as no murder 
prosecution was initiated against him at the time of 
the interrogation. Sweet v. U.S., 2000, 756 A.2d 
366. Criminal Law <^> 1722 
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That defendant attempted to obtain a deal that 
would dismiss charge of assault with intent to kill 
while armed, for which he was represented by 
counsel, in exchange for aiding police in murder 
investigation did not create an exception to rule 
that right to counsel attached upon commencement 
of prosecution, and thus, interrogation regarding 
the murder was not precluded on Sixth Amend- 
ment grounds, though defendant was charged with 
the murder after the interrogation, where there 
was no known relationship between the assault and 
the murder at the time of questioning. Sweet v. 
U.S., 2000, 756 A.2d 366. Criminal Law &=> 1722 

37.5. Discovery 

Defendant was not entitled, in prosecution for 
possessory drug and weapons offenses, to disclo- 
sure of confidential informant's identity; infor- 
mant's sighting of guns in apartment as much as 
six days earlier provided only conjecture as to who 
owned or possessed them when found at time of 
search, and defendant proffered nothing to suggest 
that anyone known to informant was exercising 
exclusive dominion or control, to the exclusion of 
defendant, over the gun and cocaine found in de- 
fendant's immediate company. Goodson v. U.S., 
2000, 760 A.2d 551. Criminal Law <£=> 627.10(3) 

38. Pleas 

Trial court satisfied requirements of rule gov- 
erning acceptance of guilty pleas by informing 
defendant of both the mandatory minimum sen- 
tence and the maximum sentence he could receive 
for manslaughter while armed, and by confirming 
that he understood both. Goodall v. U.S., 2000, 
759 A.2d 1077. Criminal Law <$=> 273.1(4) 

42. Double jeopardy 

Conviction under federal statute criminalizing 
retaliation against witnesses, victims and infor- 
mants, and District of Columbia statute criminaliz- 
ing assault with intent to kill while armed, did not 
violate Double Jeopardy Clause; retaliation provi- 
sion required intent to retaliate, not present in 
assault with intent provision, while assault provi- 
sion required proof of intent to kill and that of- 
fender was armed, not required for retaliation 
conviction, and there was no indication that Con- 
gress intended both provisions to apply. U.S.C.A. 
ConstAmend. 5; 18 U.S.CA. § 1513(b); D.C.Code 
1981, §§ 22-501, 22-3202. U.S. v. McLaughlin, 
CA.D.C.1998, 164 F.3d 1, 334 U.S.App.D.C. 1, 
certiorari denied 119 S.Ct. 1485, 526 U.S. 1079, 143 
L.Ed.2d 567, post-conviction relief denied 2007 WL 
2119043. Double Jeopardy <£=> 183.1 

Conviction of defendant of the federal offense of 
obstructing justice in assaulting with intent to kill 
a federal witness, and of District of Columbia 
offense of assault with intent to kill while armed, 
did not violate double jeopardy. U.S. v. Vargas, 
C A.D.C.2002, 39 FedAppx. 612, 2002 WL 1359495, 
Unreported, rehearing and rehearing en banc de- 
nied, certiorari denied 123 S.Ct. 573, 537 U.S. 1038, 
154 L.Ed.2d 459. Double Jeopardy <£=> 186 

Counts of indictment charging assault with a 
dangerous weapon (ADW) merged with armed rob- 
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bery counts for double jeopardy purposes, such 
that convictions for ADW and for corresponding 
counts of possession of a firearm during a crime of 
violence (PFCV) would be vacated. Kaliku v. U.S., 
2010, 994 A.2d 765. Double Jeopardy <$=> 145 

Imposition of enhanced sentences for defen- 
dant's offenses in prosecution for gun-related of- 
fenses did not violate double jeopardy, even 
though defendant was on pretrial release at time 
he committed gun-related offenses; defendant's 
commission of gun-related offenses were distinct 
and separate. Sanders v. U.S., 2002, 809 A.2d 584, 
certiorari denied 123 S.Ct. 1602, 538 U.S. 937, 155 
L.Ed.2d 340, appeal after new sentencing hearing 
975 A.2d 165, certiorari denied 130 S.Ct. 815, 175 
L.Ed.2d 572. Double Jeopardy <S=> 30 

Defendant's convictions for aggravated assault 
while armed (AAWA) and assault with intent to 
kill while armed (AWIKWA), arising from shooting 
of occupant of vehicle, did not merge under Block- 
burger test prohibiting duplicative prosecution for 
same offense pursuant to double jeopardy princi- 
ples, where elements of proof and underlying facts 
were not the same for AAWA and AWIKWA. 
U.S.CA. ConstAmend. 5; D.C.Code 1981, 
§§ 22-501, 22-504.1, 22-3202. Nixon v. U.S., 1999, 
730 A2d 145, certiorari denied 120 S.Ct 233, 528 
U.S. 899, 145 L.Ed.2d 196. Double Jeopardy <&=> 
150(1) 

43. Joint or separate trial of charges 

Trial court did not abuse its discretion by deny- 
ing defendants' motion to sever their trial for gun- 
related offenses from codefendant, even though 
defendants claimed that the admissibility of a vid- 
eotape concerning other crimes evidence of code- 
fendant required severance; trial court carefully 
instructed the jury on the proper use of the video- 
tape, most of counts defendants were charged with 
pertained to a joint venture executed by all of the 
defendants at the same time with a common pur- 
pose, and although three counts of offenses only 
applied to one individual defendant, evidence re- 
garding each was kept separate and distinct. 
Sanders v. U.S., 2002, 809 A.2d 584, certiorari 
denied 123 S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 
340, appeal after new sentencing hearing 975 A.2d 
165, certiorari denied 130 S.Ct. 815, 175 L.Ed.2d 
572. Criminal Law <&=» 622.7(8) 

No conflict existed between defenses presented 
by defendant and codefendant which would war- 
rant severance of charges, in multi-defendant 
prosecution arising from stabbing death of victim; 
codefendant's theory was one of self-defense, de- 
fendant maintained that defendant was acting in 
defense of codefendant, and there was testimony 
from several government witnesses as to activities 
of both defendants so that jury could not have 
been confused or misled simply by their joinder in 
single indictment D.C.Code 1981, 

§§ 22-722(a)(3), 22-2401, 22-3202, 22-3204(b). 
Sams v. U.S., 1998, 721 A.2d 945, certiorari denied 
120 S.Ct. 977, 528 U.S. 1135, 145 L.Ed.2d 928, 
certiorari denied 121 S.Ct. 575, 531 U.S. 1015, 148 
L.Ed.2d492. Criminal Law <3=> 620(6) 
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44. Joint or separate trials of codefendants 

Trial court's failure to sever charges in multi- 
defendant prosecution arising from stabbing death 
of victim did not create "spillover" prejudice 
against defendant by making trial so complex that 
jury was unable to decide guilt or innocence of 
each defendant separately from others, where one 
codefendant vim acquitted of all charges, and thus, 
no basis existed for concluding that jury was con- 
fused or frustrated by complexity of evidence, or 
that jury could not fairly decide guilt or innocence 
of one defendant separately from others. 
D.C.Code 1981, §§ 22-722(a)(3), 22-2401, 22-3202, 
22-3204(b). Sams v. U.S., 1998, 721 A.2d 945, 
certiorari denied 120 S.Ct. 977, 528 U.S. 1135, 145 
L.Ed.2d 928, certiorari denied 121 S.Ct. 575, 531 
U.S. 1015, 148 L.Ed.2d 492. Criminal Law C^ 
622.7(8) 

46. Examination of witnesses — In general 

Trial court followed the correct course of action, 
in prosecution for aggravated assault while armed 
and assault with a dangerous weapon, when it 
prevented a recalcitrant witness from being called 
to the stand in front of the jury for the sole 
purpose of his refusing to answer the government's 
questions, and in holding a contempt hearing of the 
witness out of the presence of the jury; though 
witness did not assert a Fifth Amendment privi- 
lege or any valid reason for refusing to testify, it 
was likely that the jury would speculate as to the 
possible reasons for the refusal. Martin v. U.S., 
2000, 756 A.2d 901. Criminal Law <^ 671 

49. Confrontation of witnesses, examina- 
tion of witnesses 

Trial court's holding criminal contempt hearing 
of recalcitrant witness outside the presence of the 
jury, in prosecution for aggravated assault while 
armed and assault with a dangerous weapon, did 
not deprive defendant of his Sixth Amendment 
right of confrontation, as the contempt hearing was 
not part of the prosecution of the defendant, but a 
proceeding against the witness. Martin v. U.S., 
2000, 756 A.2d 901. Criminal Law <^> 662.3 

52. Credibility and impeachment, exami- 
nation of witnesses 

Denial of defendants' motions for new trial that 
were predicated on alleged newly discovered evi- 
dence in form of letter from co-defendant claiming 
that defendants had nothing to do with charged 
events was not abuse of discretion in prosecution 
for offenses including murder and armed robbery; 
evidence of defendants' guilt was strong, and credi- 
bility of co-defendant would have been seriously 
undermined at new trial by impeaching evidence. 
Porter v. U.S., 2003, 826 A.2d 398, amended on 
denial of rehearing. Criminal Law @=» 944 

Record did not show prosecutorial misconduct in 
implying, during opening statement in assault 
prosecution arising from shooting, that alleged ac- 
complice would testify that he furnished gun with 
which defendant allegedly fired shots, and then 
failing to present that testimony after alleged ac- 
complice invoked privilege against self-incrimina- 
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tion in connection with a self-incriminating letter 
he had written; foreseeability that alleged accom- 
plice might invoke Fifth Amendment privilege did 
not show bad faith on government's part, and 
government subsequently conceded it had no di- 
rect proof that alleged accomplice succeeding in 
conveying gun to defendant. Ginyard v. U.S., 
2003, 816 A.2d 21, certiorari denied 123 S.Ct. 2237, 
538 U.S. 1066, 155 -L.Ed.2d 1123. Criminal Law 
<$=> 2038 

53, — — Harmless or reversible error, exami- 
nation of witnesses 

Prosecutor's question to detective as to date of 
photograph of defendant that detective had volun- 
teered was a police identification photograph, to 
which detective responded that photograph was 
from a date prior to charged offenses, was not 
prosecutive error in murder and armed robbery 
prosecution; it was not apparent that prosecutor 
acted with intent to prejudice defendant by show- 
ing that police secured photograph before his ar- 
rest in present case, and question helped show that 
defendant's hairstyle near time of offenses 
matched witnesses' descriptions of one assailant. 
Porter v. U.S., 2003, 826 A.2d 398, amended on 
denial of rehearing. Criminal Law <$=» 2047 

Prosecutor's repeated use of leading questions 
did not require reversal of murder and armed 
robbery convictions, where almost all of defen- 
dant's objections to the leading nature of the ques- 
tions were sustained. Porter v. U.S., 2003, 826 
A.2d 398, amended on denial of rehearing. Crimi- 
nal Law @=> 1170.5(6) 

58. Expert testimony, admissibility of evi- 
dence 

Medical examiner's testimony that she did not 
think victim was injured by a hand because of skull 
fractures, witness's testimony that it looked like 
victim was hit with something, and photographs 
showing blood splatter on the walls, ceilings, and 
shelving in the victim's home was sufficient for 
imposition on defendant of additional penalty for 
murder in the second degree for committing a 
crime when armed with or having readily available 
any dangerous or deadly weapon. Brown v. U.S., 
2011, 27 A.3d 127. Sentencing and Punishment <^> 
323 

60. Hearsay, admissibility of evidence 

Defendant could not complain about the admis- 
sion of victim's hearsay statements on the issues of 
identity, defendant's motive, and victim's state of 
mind; defendant waived confrontation rights to 
object to the hearsay, as he procured the victim's 
silence by murdering her. Sweet v. U.S., 2000, 756 
A.2d m. Criminal Law <©=» 662.80 

Trial court's error, if any, in allowing witness to 
provide hearsay testimony which allegedly impli- 
cated defendant in robbery was harmless in prose- 
cution for first-degree murder while armed, pos- 
session of a firearm during a crime of violence and 
carrying a pistol without a license (CPWL); wit- 
ness's testimony regarding robbery and retaliation 
was not the only evidence presented in furtherance 
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of government's theory of ongoing feud as motive 
for shooting, defense counsel seriously called into 
question witness's credibility on cross-examination, 
and evidence against defendant was strong and 
compelling. Daniels v. U.S., 2010, 2 A.3d 250, 
certiorari denied 131 S.Ct. 806, 178 L.Ed.2d 538. 
Criminal Law &=> 1169.11 

62. Other offenses, admissibility of evi- 
dence 

Defendant's prior conviction under District of 
Columbia law for second-degree murder while 
armed constituted a crime punishable by imprison- 
ment in excess of one year, for purposes of admis- 
sibility of evidence of that conviction in order to 
impeach defendant's testimony in prosecution of 
defendant for possession with intent to distribute 
cocaine base, since offense of conviction was pun- 
ishable by term of five years to life imprisonment. 
U.S. v. Pettiford, 2006, 238 F.R.D. 33. Witnesses 
<^> 337(20) 

65. Circumstances preceding criminal 

act, admissibility of evidence 

Limited evidence that defendant was victim's 
pimp, who had recruited her, together with anoth- 
er woman, to work for him as prostitutes was 
admissible, in prosecution for malicious disfigure- 
ment while armed, to explain defendant's motive in 
inflicting injuries of such severity on the victim. 
Hudson v. U.S., 2002, 790 A.2d 531. Criminal Law 
«=» 371.3 

67. — — Harmless or reversible error, admissi- 
bility of evidence 

Any error in admitting videotaped statement to 
police in which defendant described placing victim 
in the trunk of his car, driving to the location of 
the murder, digging a hole for victim's body, and 
shooting victim was harmless beyond a reasonable 
doubt in prosecution for first-degree felony murder 
while armed, first-degree premeditated murder 
while armed, kidnapping while armed, and other 
offenses; statement was so cumulative of other 
evidence that it could not have affected the out- 
come. Dowtin v. U.S., 2010, 999 A.2d 903. Crimi- 
nal Law <s=> 1169.2(6) 

Violation of defendant's Sixth Amendment right 
of confrontation caused by trial court's admission 
of a chemist's report at a trial for possession of a 
controlled substance with intent to distribute while 
armed was not harmless as to the lesser included 
offense of attempted possession of a controlled 
substance with intent to distribute while armed; no 
other direct evidence was introduced to prove that 
the substance seized from defendant was cocaine, 
police officers were able to give only limited testi- 
mony as to what they were able to see during a 
purported narcotics transaction involving defen- 
dant, and substances that were not controlled sub- 
stances were also found on defendant Doreus v. 
U.S., 2009, 964 A.2d 154. Criminal Law <£=> 
1168(2); Criminal Law <&=> 1184(3) 

Testimony by detective about surviving victim's 
identification of defendant as one of the partici- 
pants in charged incident, though at times offering 
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more details of victim's description of defendant's 
role in the events than were necessary to make the 
identification understandable, did not warrant re- 
versal of murder and armed robbery convictions; 
case against defendant was strong, detective's tes- 
timony was brief, and surviving victim had testified 
and been cross-examined at length on his account 
of the crimes. Porter v. U.S., 2003, 826 A.2d 398, 
amended on denial of rehearing. Criminal Law <®=» 
1169.1(5) 

Any error, in murder and armed robbery prose- 
cution, in admitting into evidence a detective's 
notes showing a telephone number, assigned to a 
residence at which defendant sometimes stayed, at 
which surviving victim stated he had reached de- 
fendant to set up drug transaction at which 
charged crimes occurred was not so prejudicial as 
to warrant a new trial; evidence showed that sur- 
viving victim positively identified defendant and 
other assailants under circumstances tending to 
show reliability of identifications. Porter v. U.S., 
2003, 826 A.2d 398, amended on denial of rehear- 
ing. Criminal Law <£=> 1169.1(10) 

Mistrial was not required, in murder and armed 
robbery prosecution arising from incident in which 
witnesses described one of the assailants as having 
plats in his hair, when detective testified that a 
police identification photograph that showed defen- 
dant with plats in his hair was taken before defen- 
dant's arrest in present ca.se; testimony was a brief 
reference in a lengthy trial, and trial court gave 
curative instruction that possession by police of a 
person's photograph does not mean the person has 
ever committed an offense. Porter v. U.S., 2003, 
826 A.2d 398, amended on denial of rehearing. 
Criminal Law <£=> 867.12(8) 

Improper failure to suppress statement obtained 
in violation of Fifth Amendment right to counsel 
was not harmless beyond a reasonable doubt in 
prosecution for second-degree murder while armed 
in which defendant argued self-defense and jury 
returned conviction for lesser included offense of 
voluntary manslaughter while armed; defendant's 
assertions in statement that he stepped up, cut 
victim, and took off running and did not know 
whether victim had any weapons on him undoubt- 
edly carried great weight with reasonable jurors, 
as other evidence presented by government was 
not overwhelming. Tindle v. U.S., 2001, 778 A.2d 
1077. Criminal Law <&=> 1169.1(8) 

Any error was harmless, in prosecution for 
armed premeditated murder, in admitting other 
crimes evidence that defendant chased victim with 
a gun the night before the murder; trial court 
provided instruction that jury could only consider 
the evidence to determine premeditation and mal- 
ice once it determined beyond a reasonable doubt 
that defendant was the murderer, and instruction 
was reread in response to jury's inquiry during 
deliberations as to whether it could use the evi- 
dence for identification purposes. Gaither v. U.S., 
2000, 759 A.2d 655, mandate recalled and corrected 
816A.2d791. Criminal Law e=» 1169.5(3) 
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68. Arguments and conduct of counsel, gener- 
ally 

The trial court's restriction of defense counsel's 
closing argument to prevent counsel from refer- 
ring to what occurred during grand jury pro- 
ceedings was not an abuse of discretion, during 
prosecution for aggravated assault while armed; 
evidence concerning the procedure of the grand 
jury was not in evidence. Haley v. U.S., 2002, 
799 A.2d 1201. Criminal Law ®=>' 2089 

71. Homicide offenses, presumptions and 

burden of proof 

To prove crimes of first-degree premeditated 
murder and assault with intent to kill on an aiding 
and abetting theory, there must be evidence from 
which a reasonable jury can find that defendant 
was involved in criminal activity to extent that he 
in some sort associated himself with venture, that 
he participated in it as in something that he wished 
to bring about, that he sought by his action to 
make it succeed. McCoy v. U.S., '2000, 760 A.2d 
164, certiorari denied 121 S.Ct. 1636, 532 U.S. 987, 
1.49 L.Ed.2d 496, certiorari denied 121 S.Ct, 2257, 
533 U.S. 909, 150 L.Ed.2d 243, certiorari denied 
122 S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, 
certiorari denied 122 S.Ct. 486, 534 U.S. 1005, 151 
L.Ed.2d 399. Homicide <3=> 571; Homicide &* 738 

Testimony by victim at trial is not required to 
prove specific intent to kill necessary for conviction 
for assault with intent to kill while armed (AWIK- 
WA), as specific intent may be shown through 
circumstantial evidence. D.C.Codc 1981, 
§§ 22-501, 22-3202. Nixon v. U.S., 1999, 730 A.2d 
145, certiorari denied 120 S.Ct. 233, 528 U.S. 899, 
145 L.Ed.2d 196. Homicide $=> 1157 

72. Assault offenses, presumptions and 

burden of proof 

To prove an attempt to commit the offense of 
aggravated assault while armed (AAWA), govern- 
ment must prove that accused: (1) intended to 
commit that particular crime; (2) did some act 
towards its commission; and (3) and failed to con- 
summate its commission. Frye v. U.S., 2005, 926 
A2d 1085. Assault And Battery <©=> 61 

To prove aggravated assault while armed 
(AAWA), government must prove beyond a reason- 
able doubt that accused, while armed: (1) by any 
means, knowingly or purposely caused serious bod- 
ily injury to another person, or (2) under circum- 
stances manifesting extreme indifference to human 
life, that person intentionally or knowingly en- 
gaged in conduct which created a grave risk of 
serious bodily injury to another person, and there- 
by caused serious bodily injury. Frye v. U.S., 
2005, 926 A2d 1085. Assault And Battery. <3=> 54 

73. Sexual assault offenses, presumptions 

and burden of proof 

Definition of "serious bodily injury" appearing in 
sexual abuse statute was consistent with that fol- 
lowed in majority of jurisdictions, and thus, Court 
of Appeals would adopt it for purpose of determin- 
ing whether Government met its burden to prove 
"serious bodily injury" under aggravated assault 
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statute, which did not define "serious bodily inju- 
ry." D.C.Code 1981, §§ 22-504.1, 22-3202, 
22-4101(7). Nixon v. U.S., 1999, 730 A2d 145, 
certiorari denied 120 S.Ct. 233, 528 U.S. 899, 145 
L.Ed.2d 196. Assault And Battery <3=> 54 

74. Questions of law and fact — In general 

Whether defendant constructively possessed pis- 
tol that was found hidden under front passenger 
seat of car in which defendant had been riding in 
back was question for jury for purposes of the 
"while armed" penalty enhancement on charge of 
possession with intent to distribute cocaine; orien- 
tation of pistol with its handle facing the rear 
suggested it was the rear-seat passenger who had 
stowed it under seat, pistol was loaded with same 
distinctive ammunition that police subsequently 
discovered in house where defendant had been 
living, and police drug expert testified that drug 
dealers in District of Columbia often carried fire- 
arms for protection and that quantity of cocaine 
found on defendant was not consistent with merely 
personal use. Cox v. U.S., 2010, 999 A2d 63. 
Weapons <3=> 308 

75. Credibility of witnesses, questions of 

law and fact 

Defendant's knowledge and intent with respect 
to pistol found in car in which he had been riding 
could not be inferred from the mere fact that he 
was near it, for purposes of establishing construc- 
tive possession of pistol and thereby enhancing 
penalty on drug charge, where pistol was not in 
defendant's plain view. Cox v. U.S., 2010, 999 A2d 
63. Weapons <3=> 248 

Trial counsel acted within its discretion in armed 
robbery prosecution in limiting defense counsel's 
inquiry into whether alleged victim was incarcerat- 
ed during the four years in which he claimed he 
had been working for a municipal employer; that 
line of inquiry w T as a collateral attack on credibility 
that had no bearing on alleged victim's credibility 
or lack thereof as a witness with respect to alleged 
robbery, and the defense had ample opportunity to 
cast doubt on his credibility or establish witness 
bias in its other lines of inquiry. Kaliku v. U.S., 
2010, 994 A2d 765. Witnesses <£=> 405(1) 

Trial court did not abuse its discretion by refus- 
ing to strike testimony of witness, that witness had 
seen defendant with "numerous guns," in prosecu- 
tion for first-degree murder while armed, posses- 
sion of a firearm during a crime of violence and 
carrying a pistol without a license (CPWL); de- 
fense counsel, during cross-examination and clos- 
ing, made full use of statement in an attempt to 
discredit witness, testimony was not admitted to 
establish criminal propensity, witness was not only 
person who had seen defendant with guns prior to 
murder, and comment was not referenced by gov- 
ernment during closing argument. Daniels v. 
U.S., 2010, 2 A3d 250, certiorari denied 131 S.Ct. 
806, 178 L.Ed.2d 538. Criminal Law <3=> 696(3) 
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78. Necessity and sufficiency, instruc- 
tions 

Trial judge was not required to define term 
"great bodily injury," used in jury instruction de- 
fining "dangerous weapon" in prosecution for car- 
rying a dangerous weapon (CDW), in accord with 
definition of element of "serious bodily injury" 
under aggravated assault statute; trial judge de- 
fined "dangerous weapon" in accord with instruc- 
tion defining term, "great bodily injury" as used in 
definition did not have a "technical" meaning dif- 
ferent from its ordinary meaning in context of 
factual circumstances of case, and there was no 
inquiry from jury requesting clarification or defini- 
tion of term. Savage-El v. U.S., 2006, 902 A.2d 
120. Criminal Law "©=> 800(2); Weapons ©=> 324 

Trial judge's jury instruction, in prosecution for 
aggravated assault while armed and assault with a 
dangerous weapon, that the jury could give evi- 
dence of the court's holding recalcitrant witness in 
contempt such weight as it deemed fair, was inap- 
propriate and an unnecessary accommodation of 
defense counsel's request to have the court take 
judicial notice of the contempt, in that witness's 
failure to testify had no probative value. Martin v. 
U.S., 2000, 756 A.2d 901. Criminal Law &=> 788 

79. Persons liable, instructions 

Defendant on trial for first-degree murder by 
shooting victim was not entitled to a jury instruc- 
tion that he had been associated with the shooting 
because of a long-standing rumor, even though 
defendant argued that the instruction set forth an 
affirmative defense theory independent of his theo- 
ry of mistaken identity; defendant formulated a 
mistaken binary where he could not be guilty of 
the shooting as a matter of law if he was associated 
with the shooting because of a long-standing ru- 
mor, the presence or lack of a long-standing rumor 
was instead a factor for the jury to consider when 
assessing witness credibility, and trial court pro- 
vided the jury with sufficient guidance on that 
point. Williams v. U.S., 2010, 6 A.3d 843. Crimi- 
nal Law <^> 772(6) 

Defendant who twice informed codefendants of 
witness' whereabouts could not be convicted of 
aiding and abetting witness' murder, retaliation 
against witness, or killing witness with intent to 
prevent him from testifying, given absence of evi- 
dence that he intended to bring about such results 
or that he knew why and what codefendants in- 
tended to do. 18 U.S.C.A. §§ 1512(a)(1)(A), 
1513(a)(1)(B), (a)(2); D.C.Code 1981, §§ 22-240 to 
22-3202. U.S. v. Wilson, CA.D.C.1998, 160 F.3d 
732, 333 U.SApp.D.C. 103, certiorari denied 120 
S.Ct. 81, 528 U.S. 828, 145 L.Ed.2d 69, denial of 
post-conviction relief affirmed 219 FedAppx. 5, 
2007 WL 754786, denial of post-conviction relief 
affirmed 223 Fed.Appx. 3, 2007 WL 1428587, cer- 
tiorari denied 128 S.Ct. 303, 169 L.Ed.2d 218. 
Homicide G^ 571; Obstructing Justice <>==> 9 

82. Assault offenses, instructions 

Trial court's aiding and abetting instruction was 
erroneous as to aiding and abetting the element of 
"possession" with respect to the crime of posses- 
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sion of a firearm during a crime of violence, and 
because carrying pistol without license also was a 
possessory offense, the jury had to find that the 
accomplice had the intent to assist the principal 
carry the unlicensed weapon, and these errors 
were "clear" for purposes of plain error review, 
but defendant's substantial rights were not affect- 
ed by the erroneous aiding and abetting instruc- 
tion; throughout trial, the prosecutor's theory was 
that defendant, not his companion, shot victim, and 
aiding and abetting theory was offered as fall-back 
to the government's principal argument that it was 
defendant who shot victim. Spencer v. U.S., 2010, 
991 A2d 1185. Criminal Law <£=> 792(3); Criminal 
Law @=> 1038.1(3.1) 

Requested instruction on circumstances in which 
initial aggressor may recover the right of self- 
defense was warranted in prosecution for aggra- 
vated assault while armed in which defendant 
claimed that he was an innocent victim of alleged 
victim's schizophrenic paranoia and drug-induced 
rage, where alleged victim testified that defendant 
came to collect a drug debt, and defendant testified 
that he "backed up" when alleged victim pulled a 
knife on him. Murphy-Bey v. U.S., 2009, 982 A.2d 
682. Assault And Battery <^> 96(3) 

Any error in trial court's omission of instructions 
for jury to not treat instruction on assault on a 
police officer (APO) any differently than other 
instructions, in context of trial court's realization 
that it had erroneously instructed jury on APO 
while armed rather than on charged offense of 
APO with a dangerous weapon and its subsequent 
instruction on APO as lesser-included offense of 
APO with a dangerous weapon and withdrawal 
from jury's consideration charge of APO with a 
dangerous w r eapon and related charge of posses- 
sion of a firearm during a crime of violence 
(PFCV), was not plain error; reinstructions, con- 
sidered as a whole, fairly and accurately stated 
applicable law. Blocker v. U.S., 2008, 940 A.2d 
1042. Criminal Law <^ 1039 

Trial court acted within its discretion when, 
during jury deliberations and after realizing that it 
had erroneously instructed jury on assault on a 
police officer (APO) while armed rather than on 
charged offense of APO with a dangerous weapon, 
it instructed jury on APO as lesser-included of- 
fense of APO with a dangerous w 7 eapon and with- 
drew from jury's consideration charge of APO with 
a dangerous weapon and related charge of posses- 
sion of a firearm during a crime of violence 
(PFCV); facts of case supported instruction on 
APO, erroneous instruction could not be allowed to 
stand uncorrected, and defendant was not preju- 
diced as a result of reinstructions. Blocker v. 
U.S., 2008, 940 A.2d 1042. Criminal Law <^> 
863(2) 

Trial court had an affirmative obligation to cor- 
rect its error in instructing jury on assault on a 
police officer (APO) while armed, rather than on 
offense that was charged in indictment, which was 
offense of APO with a dangerous weapon, even 
though jury, which was deliberating, had not yet 
expressed any confusion regarding offense charged 
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in indictment; trial court recognized that jury, 
because it had received an erroneous instruction, 
could not have had a correct understanding of law 
applicable to offense charged in indictment. 
Blocker v. U.S., 2008, 940 A.2d 1042. Criminal 
Law &=> 868(1) 

Trial court's instruction defining "serious bodily 
injury," an element of aggravated assault while 
armed (AAWA), was incorrect, where trial court 
failed to instruct the jury on two of the Nixon 
prongs, i.e., extreme pain and unconsciousness. 
Bolanos v. U.S., 2007, 938 A.2d 672, certiorari 
denied. 128 S.Ct. 2517, 553 U.S. 1072, 171 L.Ed.2d 
799. Assault And Battery <3=> 96(7) 

Trial court's instructional error incorrectly de- 
fining "serious bodily injury," an element of aggra- 
vated assault while armed (AAWA), did not result 
in per se reversal; if there was sufficient evidence 
to convict based upon the instruction given, then, 
necessarily, the verdict satisfied one of the Nixon 
elements of serious bodily injury. Bolanos v. U.S., 
2007, 938 A.2d 672, certiorari denied 128 S.Ct. 
2517, 553 U.S. 1072, 171 L.Ed.2d 799. Criminal 
Law <s=. 1172.1(3) 

Trial court's definition of "serious bodily injury" 
element of aggravated assault while armed 
(AAWA), in which court defined term as an injury 
that "causes serious impairment of physical condi- 
tion," constituted an impermissible broadening of 
the meaning of term; definition untethered "im- 
pairment" from the specificity or concreteness that 
it possesses when linked to the functions of a 
bodily member, organ or mental faculty, and defi- 
nition connoted a level of generality not conveyed 
by companion terms of substantial risk of death, 
unconsciousness, extreme physical pain, protracted 
and obvious disfigurement. Jenkins v. U.S., 2005, 
877 A.2d 1062. Assault And Battery <^ 96(7) 

Note from jury, during deliberations in prosecu- 
tion for assault with intent to kill while armed 
(AWIK/WA) and related offenses, demonstrated 
specific confusion as to the law and required re- 
instruction from trial court; jury's note indicated 
its belief that defendant had subjectively perceived 
need to act as he did in self-defense and had never 
intended to harm victim, consistent with court's 
self-defense instruction, but further indicated that 
it did not believe it could accept defendant's claim 
of self-defense because force used by defendant 
was excessive. Alcindore v. U.S., 2003, 818 A.2d 
152. Criminal Law <©=> 863(1) 

Defendant's testimony that he participated in 
the crimes because he was instructed to do so at 
gunpoint by his cousin, and that he was afraid of 
his cousin because "he's shot at people," warranted 
instruction on the defense of duress, in prosecution 
for armed robbery, kidnapping while armed, as- 
sault, and burglary. McClam v. U.S., 2001, 775 
A.2d 1100. Criminal Law <^> 772(6) 

87. Identity and characteristics of per- 
sons or things, weight and sufficiency of 
evidence 

Evidence was sufficient to support finding that 
juvenile was among the individuals who committed 
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the charged armed robbery; positive identifications 
were made by two victims at a show-up held some 
twenty-five minutes after the robbery, victim testi- 
fied that he recognized defendant by his facial 
features, dreadlock hair style and wristbands, vic- 
tims professed to have no doubt about their identi- 
fications, and victim was robbed of three new and 
recently-obtained twenty-dollar bills, while defen- 
dant was found by police in possession of three 
new twenty-dollar bills. In re T.C., 2010, 999 A.2d 
72. Infants «=» 176 

Victim's identification testimony was corroborat- 
ed, in prosecution for assault with intent to rob 
while armed, by medical evidence that pellets from 
shotgun had entered defendant's hand from the 
back instead of the palm in a manner consistent 
with victim's version of events, and by defendant's 
evasive police interview when questioned at hospi- 
tal where he was being treated. Perrv v. U.S., 
2002, 812 A.2d 924. Assault And Battery <^> 
91.6(1) 

88. Persons liable, weight and sufficiency 

of evidence 

Evidence was sufficient to support defendant's 
convictions for first-degree premeditated murder 
and assault with intent to kill on an aiding and 
abetting theory; there was evidence that defendant 
agreed "in principle" to kill victim, dressed for 
occasion, and went to place where murder was to 
occur with people with whom he conspired to 
engage in the criminal endeavor, defendant stood 
near scene, and after codefendants started to chase 
victims, defendant covered his head with hood and 
had gun in his hand, and there was some evidence 
that only because his gun jammed did defendant 
not succeed in personally shooting victim. McCoy 
v. U.S., 2000, 760 A.2d'l64, certiorari denied 121 
S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, certiora- 
ri denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ecl.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 U.S. 1005, 151 L.Ed.2d 399. Homicide <&> 
1207 

89. Use of weapon, weight and sufficien- 
cy of evidence 

Evidence was sufficient to show that the injury 
to victim, after being stabbed multiple times by 
defendant, involved extreme pain and serious pro- 
tracted disfigurement, as required to establish 
"serious bodily injury" element of aggravated as- 
sault while armed; victim sustained stab wounds to 
the stomach, chest and arm in addition to minor 
nicks from defendant's knife attack, victim testified 
that he screamed when stabbed and that he was 
bleeding profusely, officer testified that when he 
arrived at the scene he observed that victim had a 
lot of blood on his shirt and that victim appeared 
to be disoriented and in a great deal of pain, victim 
underwent surgery and was hospitalized for five 
days, and victim had scarring as a result of the 
stabbings. Jenkins v. U.S., 2005, 877 A.2d 1062. 
Assault And Battery ©=* 91.7 

Sufficient evidence supported conclusion that 
victim suffered "serious bodily injury," as neces- 
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sary to sustain conviction for aggravated assault 
while armed (AAWA); victim testified that he lost 
consciousness from multiple blows to his head, 
from which could be concluded that there was not 
merely substantial risk of unconsciousness, but 
actual loss of consciousness, thus placing his inju- 
ries squarely within statutory definition of "serious 
bodily injury." Beaner v. U.S., 2004, 845 A.2d 525. 
Assault And Battery <£=> 91.7 

91. Assault offenses generally, weight 

and sufficiency of evidence 

Evidence was insufficient to support finding that 
victim faced a substantial risk of death, or suffered 
from either protracted and obvious disfigurement 
or protracted loss or impairment of the function of 
a bodily member as a result of the stabbing wound 
he received from defendant, for purposes of "seri- 
ous bodily injury*' element of aggravated assault 
while armed (AAWA); though victim testified that 
defendant stabbed him in his arm and cut his 
wrist, medical records described the upper arm 
wound as "without complication" and the wrist 
wound as "superficial," requiring only stitches, and 
the record was void of any evidence of the medical, 
consequential or lasting effects of the wounds in- 
flicted on victim. Bolanos v. U.S., 2007, 938 A.2d 
672, certiorari denied 128 S.Ct. 2517, 553 U.S. 
1072, 171 L.Ed.2d 799. Assault And Batterv <^> 
91.7 

Evidence was insufficient to support finding that 
victim suffered a "serious bodily injury," an ele- 
ment of aggravated assault while armed (AAWA), 
under the \)re-Nixon instruction given to the jury; 
victim's medical records stated that he had an 
"uneventful transport" to the hospital with no loss 
of consciousness, wounds to the chest and shoulder 
were small and round, and the government failed 
to produce any expert testimony as to the life- 
threatening nature of the injuries. Bolanos v. 
U.S., 2007, 938 A.2d 672, certiorari denied 128 
S.Ct. 2517, 553 U.S. 1072, 171 L.Ed.2d 799. As- 
sault And Battery ©^ 91.7 

Evidence was insufficient to support findings 
that two victims suffered extreme physical pain, 
for purposes of "serious bodily injury" element of 
aggravated assault while armed (AAWA); neither 
victim testified as to how much pain, if any, he felt, 
and although at trial detective testified that all the 
victims were in pain and that each was given pain 
medication, this evidence was not enough to satisfy 
the showing of extreme pain that the statute re- 
quired. Bolanos v. U.S., 2007, 938 A.2d 672, cer- 
tiorari denied 128 S.Ct. 2517, 553 U.S. 1072, 171 
L.Ed.2d 799. Assault And Battery ®=> 91.7 

Evidence supported finding that victim suffered 
extreme physical pain from the multiple stab 
wounds he received, sufficient to satisfy the 
threshold required for a conviction of aggravated 
assault while armed (AAWA); victim testified that 
he told an officer that he was in pain and that he 
could not breathe, he also testified that his muscles 
hurt, his chest was in pain, and he kept thinking 
that he was going to die, and his medical records 
indicated that, upon his arrival at the hospital, 
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victim complained of shortness of breath related to 
pain. Bolanos v. U.S., 2007, 938 A.2d. 672, certiora- 
ri denied 128 S.Ct. 2517, 553 U.S. 1072, 171 
L.Ed.2d 799. Assault And Battery <©=> 91.7 

Sufficient evidence supported defendant's con- 
viction for attempted aggravated assault while 
armed (attempted AAWA); victim testified that 
defendant drove his van at her vehicle and forced 
her onto shoulder of road, and according to victim, 
defendant actually threatened to "ranv" her, beat 
her and kill her, and thus, jury could conclude 
reasonably that it was likely that victim would 
have sustained serious bodily injuries if she had 
not successfully avoided collision while fleeing from 
defendant, who had threatened her life and was, by 
his action, attempting to cause her to have acci- 
dent. Frye v. U.S., 2005, 926 A.2d 1085. Automo- 
biles <*=> 355(14) 

Evidence was sufficient to support conviction for 
aggravated assault while armed; issue of who was 
the first aggressor came down to a credibility 
contest between complainant and defendant, and 
even if the jury had believed that the complainant 
attacked defendant first, the evidence of the inju- 
ries suffered by the complainant from stabbing, 
coupled with the fact that defendant suffered none 
of consequence, permitted the jury to find that 
defendant forfeited her right of self-defense by 
using excessive force. Hart v. U.S., 2004, 863 A.2d 
866. Assault And Battery <3=> 91.6(2); Assault And 
Battery <^ 91.13(5) 

Sufficient evidence supported conclusion that 
victim suffered "serious bodily injury/' as neces- 
sary to sustain conviction for aggravated assault 
while armed; victim was stabbed multiple times on 
both arms and in the vagina, wounds resulted in a 
four-day hospitalization, and a total of 72 stitches, 
and victim testified that the wounds caused her a 
great deal of ongoing pain. Hart v. U.S., 2004, 863 
A.2d 866. Assault And Battery &* 91.7 

Evidence was insufficient, in prosecution for 
armed aggravated assault arising from incident in 
w T hich shotgun carried by defendant fired and shot 
victim through the palm after victim shoved gun 
with his hand, to support a finding that defendant 
knowingly or purposefully caused serious bodily 
injury; evidence was entirely consistent with an 
argument that gun discharged accidentally when 
victim struck it in attempt to divert it from him- 
self. Perry v. U.S., 2002, 812 A.2d 924. Assault 
And Battery ©=> 91.6(3) 

Finding of intent to rob was supported, in prose- 
cution for assault with intent to rob while armed, 
by evidence that defendant told victim, "Do you 
think I'm fucking joking? Empty your pockets," 
and was not negated by fact that when victim held 
out the money, defendant did not immediately take 
it but kept on speaking. Perry v. U.S., 2002, 812 
A.2d 924. Assault And' Battery ©^ 91.4 

Reasonable jurors could find beyond a reason- 
able doubt that defendant attempted to assault 
victim because he fired a shot at close range, and 
thus, evidence was sufficient to show that defen- 
dant acted with the specific intent to kill so as to 
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support his conviction for assault with the intent to 
kill while armed; simply by firing in victim's di- 
rection, defendant put victim in a "zone of harm." 
Di Giovanni v. U.S., 2002, 810 A.2d 887. Homicide 
&=> 1155 

Evidence established that defendant, at a mini- 
mum, aided and abetted the assault with intent to 
kill while armed and the aggravated assault while 
armed; victim testified that defendant retrieved 
the knife that was used against her, that he alter- 
nately beat and "stomped" on her, and that he held 
her arms while the other assailants brutally at- 
tacked her, and defendant was smeared with blood 
when he was arrested. Riddick v. U.S., 2002, 806 
A.2d 631, post-conviction relief denied 2004 WL 
4966334. Assault And Battery <^> 91.12; Homi- 
cide ©=> 1207 

Evidence supported conviction for assault with 
intent to kill while armed; victim described, how 
defendant and co-defendant, both of whom she 
knew, physically assaulted her, she clearly identi- 
fied defendant as the assailant who picked up a 
wooden rod and began to stab and jab her head 
and hands, officer identified defendant as person 
he saw approaching victim, holding a piece of glass 
in his left hand and attempting to grab her with 
the other, officer heard defendant say "You're 
gonna die" on two separate occasions, and defen- 
dant's shirt, pants, shoes, and hands had numerous 
blood stains. Riddick v. U.S., 2002, 806 A.2d 631, 
post-conviction relief denied 2004 WL 4966334. 
Homicide <^> 1182 

Evidence that defendant maliciously beat and 
burned the victim, leaving a permanent scar on her 
leg from a clothes iron, because in working for him 
as a prostitute she had failed to turn over an 
indeterminate sum of money, supported conviction 
for malicious disfigurement while armed. Hudson 
v. U.S., 2002, 790 A.2d 531. Mayhem e=> 5 

Evidence that defendant maliciously beat and 
burned the victim, leaving a permanent scar on her 
leg from a clothes iron, because in working for him 
as a prostitute she had failed to turn over an 
indeterminate sum of money, supported conviction 
for aggravated assault while armed. Hudson v. 
U.S., 2002, 790 A.2d 531. Assault And Battery <s^ 
54 

Evidence was sufficient to establish identity, and 
thus, was sufficient to support convictions for ag- 
gravated assault while armed and assault with a 
dangerous weapon, where eyewitness w T ho identi- 
fied defendant observed the entire altercation, the 
gymnasium where the fight occurred was ade- 
quately lit, and eyewitness was no more than 30 
feet from the incident, which was close enough to 
see a small, sharp object in defendant's hand and 
to observe defendant's face. Martin v. U.S., 2000, 
756 A.2d 901. Criminal Law <s^ 566 

Evidence did not establish that two shooting 
victims suffered serious bodily injury, as was re- 
quired for convictions for aggravated assault while 
armed (AAWA); although witness stated that he 
saw two holes on first victim's body, including hole 
behind victim's ear with blood coming out, and that 
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second victim grabbed his shoulder and there was 
blood on back of his shirt "like he got hit in the 
back of his neck or his shoulder," there was no 
testimony from victims, health professionals who 
treated them, or medical records detailing nature 
and extent of their injuries. D.C.Code 1981, 
§§ 22-504,1, 22-3202, 22-4101(7). Nixon v. U.S., 
1999, 730 A.2d 145, certiorari denied 120 S.Ct. 233. 
528 U.S. 899, 145 L.Ed.2d 196. Assault And Bat- 
tery <s^ 91.7 

92. Homicide offenses, weight and suffi- 
ciency of evidence 

Evidence was sufficient to support conviction for 
conspiracy to commit first-degree murder; there 
was evidence that two individuals robbed the moth- 
er of defendant's child of $17,000 he had given her 
for child care, that defendant told various individu- 
als after the robbery that he was going to get 
revenge, that defendant drove around the neigh- 
borhood with another individual seeking informa- 
tion on who was responsible for the robbery and 
that several individuals told him that victim was 
one of the robbers, that defendant spoke in slang 
regarding getting an acquaintance to kill or harm 
the robber, that 31 hours after the money was 
stolen the victim was shot 10 times, that after the 
murder defendant was no longer angry, and that 
defendant made incriminating statement after the 
murder that he did not know what happened to the 
victim just like nobodv knew who robbed his 
house. Wheeler v. U.S., 2009, 977 A.2d 973, re- 
hearing granted, opinion modified 987 A.2d 431, 
certiorari denied 131 S.Ct. 325, 178 L.Ed.2d 211. 
Conspiracy <^> 47(8) 

92.5. Premeditation and deliberation, 

weight and sufficiency of evidence 

Evidence was sufficient to establish premedita- 
tion and deliberation, as required in order to con- 
vict defendant of two counts of first-degree murder 
while armed with aggravating circumstances, at 
trial of two defendants for murder and other 
crimes arising out of a retaliatory shooting; two 
victims died from gunshot wounds, witnesses to 
the shooting testified that such defendant emerged 
from behind a clumpster and began shooting with- 
out provocation, and police officer who heard the 
shooting testified that he noticed a black sports 
utility vehicle (SUV) with its engine running near 
the scene of the crime and saw two men run from 
the direction of the shooting and get into the SUV. 
Mitchell v. U.S., 2009, 985 A.2d 1125, certiorari 
denied 131 S.Ct. 226, 178 L.Ed.2d 150. Homicide 
&=> 1143 

93. Kidnapping offenses, weight and suf- 
ficiency of evidence 

Finding that defendant seized victim and de- 
tained him against his will was supported, in prose- 
cution for armed kidnapping, by evidence that 
victim did not want to get into car with defendant 
and accomplice and that accomplice said, "If you 
don't want to come with us, it's going to be the 
Fourth of July out here," that defendant pulled out 
gun and put his arm around victim's neck when 
victim's friend was later ordered out of car, and 
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that victim appeared frightened when he arrived at 
his apartment, where defendant and accomplices 
proceeded with felonious plan to rob victim and 
killed victim in the process. Pear sail v. U.S., 2002, 
812 A.2d 953, denial of post-conviction relief re- 
manded 859 A.2d 634. Kidnapping <^> 36 

Jury verdict that defendant was guilty of kid- 
napping while armed supported trial court's find- 
ing that murder was committed during the course 
of a kidnapping, as an aggravating factor in sen- 
tencing for first-degree murder while armed. 
United States v. Parker, 136 WLR 141 (Super. Ct. 
2008). 

%. — Robbery offenses, weight and suffi- 
ciency of evidence 

Evidence was sufficient to show that defendant 
knowingly participated in attempted armed rob- 
bery of victim by codefendant, so as to support 
conviction for assault with intent to commit rob- 
bery while armed (AWIRWA) as aider and abet- 
tor; certain vehicle was parked on street where 
codefendant assaulted victim, defendant was seen 
driving that vehicle a short time later with code- 
fendant as a passenger, gun that codefendant used 
in assault was found to left of driver's seat, and, 
inter alia, defendant began to drive erratically and 
at a high rate of speed when police officers began 
to follow vehicle with their emergency signals acti- 
vated. Carter v. United States, 2008, 957 A.2d 9. 
Robbery ©=> 24.55 

Evidence was sufficient to show that defendant 
assaulted victim, with intent to rob him. so as to 
support conviction for assault with intent to com- 
mit robbery while armed (AWIRWA) and related 
conviction for possession of a firearm during a 
crime of violence or dangerous offense (PFCV); 
victim dropped personal items while walking, de- 
fendant informed victim that he had dropped 
something, victim retrieved his dropped items, 
thanked defendant, and continued walking, and 
defendant uttered, "[WJhat about me?" while draw- 
ing a gun. Carter v. United States, 2008, 957 A.2d 
9. Robbery ©=> 24.55; Weapons ©=> 294(4) 

Convictions on an aiding and abetting theory for 
first-degree premeditated murder and first-degree 
felony murder w T erc supported by evidence that 
defendant arranged meeting for ostensible purpose 
of buying marijuana from victim, that he came to 
meeting with a gun, that he and co-defendants all 
drew their weapons as if on cue when defendant 
asked co-defendant what he thought of the "weed," 
that defendant during armed robbery took mari- 
juana from victim and pager from victim's associ- 
ate, and that he shot at victim's associate as victim 
sustained fatal gunshot wound to head. Porter v. 
U.S., 2003, 826 A.2d 398, amended on denial of 
rehearing. Homicide <^ 1167; Homicide ©=> 1207 

Defendant's conduct in putting his hand in his 
pocket and uttering the words 'stay back or I'll 
shoot' during the course of an attempt to steal 
money established the "armed" enhancement to a 
crime of violence or a dangerous crime, in prosecu- 
tion for armed robbery; defendant verbally brand- 
ished a weapon and his gestures were consistent 

59 



§ 22-4502 

Note 102 

with possessing a weapon, and jury could have 
permissibly inferred from such circumstantial evi- 
dence that defendant had a weapon, or imitation 
thereof, in his pocket during the robbery. Smith 
v. U.S., 2001, 777 A.2d 801." Robbery <^ 24,15(2) 

100.5. — — Weight and sufficiency of evidence, 

sentence and punishment 

Evidence was sufficient to support an imposition 
of a "while armed" enhancement to the penalty for 
possession of a controlled substance with intent to 
distribute; defendant possessed an eight- and - 
three-quarter-inch folding knife with a tour-inch 
blade, and the knife was clipped to his waistband, 
under his control and ready to be used. Dor ens v. 
U.S., 2009, 964 A.2d 154. Sentencing And Punish- 
ment <s=> 78 

101. Homicide offenses, sentence and 

punishment 

Imposition of separate, additional sentence of 
ten years to life for committing voluntary man- 
slaughter while armed was appropriate; crime of 
violence triggered applicability of enhancement 
provision, manslaughter was a "crime of violence," 
and enhancement did not merge with sentence of 
ten to 30 years that defendant received for man- 
slaughter.* Hager v. U.S., 2002, 791 A.2d 911, 
certiorari denied 125 S.Ct. 290, 543 U.S. 846, 160 
L.Ed.2d 74. Criminal Law e=> 30 

102. Harmless or reversible error — In general 

Trial court's response to jury's note inquiring as 
to the meaning of "readily available," that jury 
should give the term its "ordinary meaning... in 
everyday conversation," improperly permitted jury 
to find that defendant committed charged drug 
offense "while armed" merely because a pistol was 
within his reach, even if he was unaware of the 
weapon's presence or lacked the intent to exercise 
dominion or control over it and thus did not con- 
structively possess it. Cox v. U.S., 2010, 999 A.2d 
63. Criminal Law <^ 863(2); Weapons <&=> 328 

Jury's inconsistent verdict of acquitting defen- 
dant of possession of a prohibited dangerous weap- 
on charge while convicting defendant of aggravat- 
ed assault while armed charge did not warrant 
reversal, since sufficient evidence was presented at 
trial for a reasonable jury to find defendant guilty 
of aggravated assault while armed. Hart v. U.S., 
2004, 863 A.2d 866. Criminal Law ^ 1175 

Government's failure to provide complaint sub- 
mitted to Civilian Complaint Review Board 
(CCRB), in which complainant alleged he was mis- 
treated by police officers who arrested defendant, 
would not require reversal of convictions for drug 
trafficking and weapons offenses, even assuming- 
complaint was Brady material; presentation of the 
material to impeach officers' testimony would not 
have made a different result reasonably probable, 
where the evidence against defendant was over- 
whelming and none of the officers who testified 
were implicated in the complaint. Farley v. U.S., 
2001, 767 A.2d 225, certiorari denied 122 S.Ct. 415, 
534 U.S. 982, 151 L.Ecl.2d 316. Criminal Law €=> 
1166(10.10) 
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103. Remarks of judge, harmless or re- 
versible error 

Trial court's impermissibly broad definition of 
"serious bodily injury" element of aggravated as- 
sault while armed (AAWA), which occurred when 
court defined term as an injury that "causes seri- 
ous impairment of physical condition," did not rise 
to level of constitutional error to be tested under 
Chapman harmless error standard, where trial 
court instructed the jury on each element of the 
offense and provided guidance, albeit partially er- 
roneous, on the meaning of "serious bodily injury." 
Jenkins v. U.S., 2005, 877 A.2d 1062. "Criminal 
Law <©=> 1172.1(3) 

Trial court's impermissibly broad definition of 
"serious bodily injury" element of aggravated as- 
sault while armed (AAWA), which occurred when 
court defined term as an injury that "causes seri- 
ous impairment of physical condition," was likely to 
have had a substantial influence on verdict, and 
thus constituted reversible error; while the evi- 
dence was sufficient to permit a properly instruct- 
ed jury to convict defendant, the evidence was not 
overwhelming or particularly strong as to any of 
the proper components of definition of "serious 
bodily injury." Jenkins v. U.S., 2005, 877 A.2d 
1062. Criminal Law <^> 1172.1(3) 

104. Arguments and conduct of counsel, 

harmless or reversible error 

Allegedly improper argument by prosecutor of 
aiding and abetting theory during rebuttal, follow- 
ing closing arguments in which none of the defen- 
dants directly addressed such a theory, did not 
require reversal of murder and armed robbery 
convictions; argument was not a surprise because 
government had addressed aiding and abetting 
theory in opening argument, and defense made 
rational judgment not to address that argument 
when it had opportunity to do so. Porter v. U.S., 
2003, 826 A.2d 398, amended on denial of rehear- 
ing. Criminal Law ^ 1.171.7 

108. Scope of review 

Defendant, convicted of aggravated assault while 
armed, was estopped from questioning the suffi- 
ciency of the evidence of the complainant's injuries 
to constitute "'serious bodily injury" on appeal, 
where defense counsel conceded that issue during 
closing argument at trial. Hart v. U.S., 2004, 863 
A.2d 866. Criminal Law <3=> 1137(7) 

108.5. Plain error, review 

Plain error of trial court by including in aiding 
and abetting instruction "natural and probable con- 
sequences" language that allowed jury to convict 
defendants of first-degree murder while armed 
without finding the necanary mens rea for first- 
degree murder, in trial of five defendants arising 
out of beating of homeless man and murder of 
passerby who tried to intervene, resulted in a 
miscarriage of justice such that the plain error rule 
required convictions of defendants for first-degree 
murder while armed be reversed and convictions 
instead be entered for second-degree murder while 
armed; defendants were tried as aiders and abet- 
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tors, the principals who committed the murder 
were not codefendants, there was no compelling 
evidence that the defendants personally had the 
intent to kill and acted with premeditation and 
deliberation in doing so, but there was evidence 
that defendants acted with malice, as required to 
support conviction for second-degree murder. 
Perez v. U.S., 2009, 968 A.2d 39, certiorari denied 
130 S.Ct. 473, 175 L.Ed.2d 317, certiorari denied 
130 S.Ct. 474, 175 L.Ed.2d 317. Criminal Law <£=> 
1038.1(4) 

Error in trial court's inclusion of "natural and 
probable consequences" language in jury instruc- 
tion on aiding and abetting was not plain error 
with respect to conviction for assault with intent to 
commit robbery while armed (AWIRWA) as aider 
and abettor; given evidence and jury's findings 
that defendant was guilty of related other offenses, 
there was little likelihood that jury found defen- 
dant guilty of AWIRWA without finding that he 
had the requisite mens rea, and, moreover, defen- 
dant was not precluded from presenting his case to 
jury. Carter v. United States, 2008, 957 A.2d 9. 
Criminal Law <^ 1038.1(3.1) 

110. Parole and probation, review 

Petitioner seeking postconviction relief was enti- 
tled to an evidentiary hearing to determine if 
counsel rendered ineffective assistance by provid- 
ing materially incorrect information regarding 
when petitioner would be eligible for parole if he 
pleaded guilty to manslaughter while armed. Goo- 
dall v. U.S.," 2000, 759 A.2d 1077. Criminal Law 
<3=> 1655(6) 

111. Determination and disposition, re- 
view 

Remand 'was necessary in prosecution for armed 
aggravated assault with intent to rob, for consider- 
ation of whether defense counsel was ineffective in 
failing to move for mistrial or seek suppression of 
victim's identification testimony upon receiving vic- 
tim's grand jury testimony purportedly showing 
that victim did not initially identify defendant with 
certainty and that police-sponsored showup proce- 
dure was suggestive, where trial court had not 
considered suppression issue because defense 
strategy at trial was to present victim as aggressor 
and defendant as victim, rather than to challenge 
reliability of identification. Perry v. U.S., 2002, 
812 A.2d"924. Criminal Law <^> 1181.5(6) 

Trial court erred in denying defendant's motion 
for new 7 trial, following convictions for kidnapping 
w 7 hile armed, armed robbery, assault with intent to 
commit rape while armed, and possession of fire- 
arm during crime of violence, which motion was 
based on newly discovered evidence consisting of 
handwritten affidavit from alleged participant in 
crimes, who stated that defendant did not partici- 
pate, where government conceded its one ground 
for opposing motion, that is, untimeliness, and trial 
court's remaining reasons for denying motion with- 
out evidentiary hearing were not asserted by gov- 
ernment in trial court and were unpersuasive. Ar- 
lington v. U.S., 2002, 804 A.2d 1068. Criminal 
Law <3=> 938(1) 
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Remand to trial court of armed premeditated 
murder case was required in order for it to make 
findings of fact and to apply Brady standard to 
defendant's contentions that prosecution failed to 
disclose that it engaged in suggestive conduct dur- 
ing sole eyewitness's pretrial identification of de- 
fendant, that it improperly paid eyewitness on 10 
to 20 occasions to appear at prosecution's office, 
and that a prosecutor loaned eyewitness $100. 
Gaither v. U.S., 2000, 759 A.2d 655, mandate re- 
called and corrected 816 A.2d 791. Criminal Law 
<£=> 1181.5(5) 

That prosecution's sole eyewitness was on drugs 
during the incident and at trial, that eyewitness 



falsely testified about where he saw the bullets hit 
the victim, that eyewitness illegally obtained dupli- 
cate witness payment vouchers, and that he lied to 
the trial judge concerning his tardiness at trial, 
which he claimed resulted from a threat by defen- 
dant against his niece, was impeachment evidence 
not of a nature that acquittal would likely result 
from its use, and thus, remand to trial court of 
armed premeditated murder case was not required 
for findings on defendant's motion for new trial on 
the alleged newly discovered evidence. Gaither v, 
U.S., 2000, 759 A.2d 655, mandate recalled and 
corrected 816 A.2d 791. Criminal Law <3=> 945(1); 
Criminal Law <S=> 1181.5(3.1) 



§ 22-4502.01. Gun free zones; enhanced penalty. 

(a) All areas withirulQQQ feet of an appropriately identified public or private day care 
center, elementary school, vocational school, secondary school, college, junior college, or 
university, or any public swimming pool, playground, video arcade, youth center, or public 
library, or in and around public housing as defined in section 3(1) of the United States 
Housing Act of 1937, approved August 22, 1974 (88 Stat. 654; 42 U.S.C. § 1437a(b)), the 
development or administration of which is assisted by the United States Department of 
Housing and Urban Development, or in or around housing that is owned, operated, or 
financially assisted by the District of Columbia Housing Authority, or an event sponsored by 
any of the above entities shall be declared a gun free zone. For the purposes of this 
subsection, the term "appropriately identified" means that there is a sign that identifies the 
building or area as a gun free zone. 

(b) Any person illegally carrying a gun within a gun free zone shall be punished by a fine 
up to twice that otherwise authorized to be imposed, by a term of imprisonment up to twice 
that otherwise authorized to be imposed, or both. 

(c) The provisions of this section shall not apply to a person legally licensed to carry a 
firearm in the District of Columbia who lives or works within 1000 feet of a gun free zone or 
to members of the Army, Navy, Air Force, or Marine Corps of the United States; the 
National Guard or Organized -Reserves when on duty; the Post Office Department or its 
employees when on duty; marshals, sheriffs, prison, or jail wardens, or their deputies; 
policemen or other duly-appointed law enforcement officers; officers or employees of the 
United States duly authorized to carry such weapons; banking institutions; public carriers 
who are engaged in the business of transporting mail, money, securities, or other valuables; 
and licensed wholesale or retail dealers. 

(July 8, 1932, 47 Stat. 650, eh. 465, § 2a, as added Aug. 18, 1994, D.C. Law 10-150, § 3(b), 41 DCR 2594; 
Apr. 24, 2007, D.C. Law 16-306, § 223(b), 53 DCR 8610.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 16-306 rewrote subsec. (a), which had 
read as follows: 

"(a) All areas within 1000 feet of a public or 
private day care center, elementary school, voca- 
tional school, secondary school, college, junior col- 
lege, or university, or any public swimming pool, 
playground, video arcade, or youth center, or an 
event sponsored by any of the above entities shall 
be declared a gun free zone." 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 223(b) of Omnibus Public Safety Emergency 
Amendment Act of 2006 (D.C. Act 16-445, July 19, 
2006, 53 DCR 6443). 



For temporary (90 day) amendment of section, 
see § 223(b) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2006 
(D.C. Act 16-490, October 18, 2006, 53 DCR 8686). 

For temporary (90 day) amendment of section, 
see § 223(b) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2007 
(D.C. Act 17-10, January 16, 2007, 54 DCR 1479). 

For temporary (90 day) amendment of section, 
see § 223(b) of Omnibus Public Safety Second 
Congressional Review Emergency Amendment Act 
of 2007 (D.C. Act 17-25, April 19, 2007, 54 DCR 
4036). 

Legislative History of Laws 

For Law 16-306, see notes following § 22-3302. 
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Notes of Decisions 

Weight and sufficiency of evidence 1 gun-free zone; undisputed evidence at trial showed 

that defendant possessed the gun 151 feet and 7 

inches from the property line of elementary school. 
1. Weight and sufficiency of evidence Jeffrey v, U.S., 2006, 892 A.2d 1122. Weapons <^> 

Evidence was sufficient to support conviction for 291(5) 
carrying a pistol without a license (CPWL) in a 

§ 22-4503. Unlawful possession of firearm. 

(a) No person shall own or keep a firearm, or have a firearm in his or her possession or 
under his or her control, within the District of Columbia, if the person: 

(1) Has been convicted in any court of a crime punishable by imprisonment for a term 
exceeding one year; 

(2) Is not licensed under § 22-4510 to sell weapons, and the person has been convicted of 
violating this chapter; 

(3) Is a fugitive from justice; 

(4) Is addicted to any controlled substance, as defined in § 48-901.02(4); 

(5) Is subject to a court order that: 

(A)(i) Was issued after a hearing of which the person received actual notice, and at 
which the person had an opportunity to participate; or 

(ii) Remained in effect after the person failed to appear for a hearing of which the 
person received actual notice; 

(B) Restrains the person from assaulting, harassing, stalking, or threatening the 
petitioner or any other person named in the order; and 

(C) Requires the person to relinquish possession of any firearms; 

(6) Has been convicted of an intrafamily offense, as defined in § 16-1001, or a substan- 
tially similar offense in another jurisdiction; 

(b)(1) A person who violates subsection (a)(1) of this section shall be sentenced to 
imprisonment for not more than 10 years and shall be sentenced to imprisonment for a 
mandatory-minimum term of 1 year, unless she or he has a prior conviction for a crime of 
violence other than conspiracy, in which case she or he shall be sentenced to imprisonment for 
not more than 15 years and shall be sentenced to a mandatory-minimum term of 3 years. 

(2) A person sentenced to a mandatory-minimum term of imprisonment under paragraph 
(1) of this subsection shall not be released from prison or granted probation or suspension 
of sentence prior to serving the mandatory-minimum sentence. 

(c) A person who violates subsection (a)(2) through (a)(6) of this section shall be sentenced 
to not less than 2 years nor more than 10 years, fined not more than $15,000, or both. 

(d) For the purposes of this section, the term: 

(1) "Crime of violence" shall have the same meaning as provided in § 23-1331(4), or a 
crime under the laws of any other jurisdiction that involved conduct that would constitute a 
crime of violence if committed in the District of Columbia, or conduct that is substantially 
similar to that prosecuted as a crime of violence under the District of Columbia Official 
Code. 

(2) "Fugitive from justice" means a person who has: 

(A) Fled to avoid prosecution for a crime or to avoid giving testimony in a criminal 
proceeding; or 

(B) Escaped from a federal, state, or local prison, jail, halfway house, or detention 
facility or from the custody of a law enforcement officer. 

(Julv 8, 1932, 47 Stat. 651, ch. 465, § 3; June 29, 1953, 67 Stat. 93, ch. 159, § 204(b); May 21, 1994, D.C. 
Law 10-119, § 15(b), 41 DCR 1639; Apr. 24, 2007, D.C. Law 16-306, § 223(c), 53 DCR 8610; Dec. 10, 
2009, D.C. Law 18-88, § 219(b), 56 DCR 7413; June 3, 2011, D.C. Law 18-377, § 13, 58 DCR 1174.) 
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Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 16-306 substituted "firearm" for "pis- 
tol" throughout the section; and rewrote subsec. 
(b), which had read as follows: 

"(b) No person shall keep a pistol for, or inten- 
tionally make a pistol available to, such a person, 
knowing that such person has been so convicted or 
that such person is a drug addict. Whoever violates 
this section shall be punished as provided in 
§ 22-4515, unless the violation occurs after such 
person has been convicted of a violation of this 
section, in which case such person shall be impris- 
oned for not more than 10 years." 

D.C. Law 18-88 rewrote the section, which had 
read as follows: 

"(a) No person shall own or keep a firearm, or 
have a firearm in his or her possession or under 
his or her control, within the District of Columbia, 
if: 

"(1) Such person is a drug addict; 

"(2) Such person has been convicted in the Dis- 
trict of Columbia or elsewhere of a felony; 

"(3) Such person has been convicted of violating 
§ 22-2701, § 22-2722, or §§ 22-3502 to 22-3506; 
or 

"(4) Such person is not licensed under 
§ 22-4510 to sell weapons, and such person has 
been convicted of violating this chapter. 

"(b) No person shall keep a firearm for, or 
intentionally make a firearm available to, such a 
person, knowing that such person has been so 
convicted or that such person is a drug addict. 
Whoever violates this section shall be sentenced to 
imprisonment for not more than 10 years and shall 
be sentenced to imprisonment for a mandatory- 
minimum term of not less than 1 year and shall not 
be released from prison or granted probation or 
suspension of sentence prior to serving the manda- 
tory-minimum sentence." 

D.C. Law 18-377, in subsec. (a)(5)(C), deleted 
"(as provided in § 16-1005(c)(10)" following "fire- 
arms". 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 223(c) of Omnibus Public Safety Emergency 
Amendment Act of 2006 (D.C. Act 16^145, July 19, 
2006, 53 DCR 6443). 



For temporary (90 day) amendment of section, 
see § 223(c) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2006 
(D.C. Act 16-490, October 18, 2006, 53 DCR 8686). 

For temporary (90 day) amendment of section, 
see § 223(c) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2007 
(D.C. Act 17-10, January 16, 2007, 54 DCR 1479). 

For temporary (90 day) amendment of section, 
see § 223(c) of Omnibus Public Safety Second 
Congressional Review Emergency Amendment Act 
of 2007 (D.C. Act 17-25, April 19, 2007, 54 DCR 
4036). 

For temporary (90 day) additions, see § 2(b) of 
Inoperable Pistol Emergency Amendment Act of 
2008 (D.C. Act 17-652, January 6, 2009, 56 DCR 

927). 

For temporary (90 day) additions, see § 2(b) of 
Inoperable Pistol Congressional Review Emergen- 
cy Amendment Act of 2009 (D.C. Act 18-24, March 
16, 2009, 56 DCR 2309). 

For temporary (90 day) amendment of section, 
see § 302(c) of Crime Bill Emergency Amendment 
Act of 2009 (D.C. Act 18-129, June 29, 2009, 56 
DCR 5495). 

For temporary (90 day) amendment of section, 
see § 219(b) of Omnibus Public Safety and Justice 
Emergency Amendment Act of 2009 (D.C. Act 
18-181, August 6, 2009, 56 DCR 6903). 

For temporary (90 day) amendment of section, 
see § 219(b) of Omnibus Public Safety and Justice 
Congressional Review Emergency Amendment Act 
of 2009 (D.C. Act 18-227, October 21, 2009, 56 

DCR sms). 

For temporary (90 day) amendment of section, 
see § 513 of Public Safety Legislation Sixty-Day 
Layover Emergency Amendment Act of 2010 (D.C. 
Act 18-693, January 18, 2011, 58 DCR 640). 

For temporary (90 day) amendment of section, 
see § 51-3 of Public Safety Legislation Sixty-Day 
Layover Congressional Review Emergency 
Amendment Act of 2011 (D.C. Act 19-45, April 20, 
2011, 58 DCR 3701). 

Legislative History of Laws 

For Law 16-306, see notes following § 22-3302. 
For Law 18-88, see notes following § 22-402. 

For history of Law 18-377, see notes under 
§ 22-303. 



Convicted felons, 

Firearms disabilities, convicted felons, ap- 
plications for relief, failure of Bureau of 
Alcohol, Tobacco and Firearms to act due 
to lack of appropriations, judicial review, 
actual denial of relief, see U.S. v. Bean, 
2002, 123 S.Ct. 584, 537 U.S. 71, 154 
L.Ed.2d 483, on remand 322 F.3d 829. 



United States Supreme Court 

Foreign convictions, 



Weapons offenses, felon-in-possession-of- 
firearm, foreign felony convictions as 
predicate offense, see Small v. U.S., 2005, 
125 S.Ct. 1752, 544 U.S. 385, 161 L.Ed.2d 
651, on remand 144 FedAppx. 281, 2005 
WL 1652555. 



63 



§ 22-4503 CRIMINAL OFFENSES AND PENALTIES 

Notes of Decisions 

Instructions 8.5 (AWIK/WA) and related offenses, demonstrated 
specific confusion as to the law and required re- 
instruction from trial court; jury's note indicated 
8. Weight and sufficiency of evidence i ts belief that defendant had subjectively perceived 
Evidence was sufficient to show that defendant, need to act as he did in self-defense and had never 
who was convicted felon, possessed firearm, as intended to harm victim, consistent with court's 
required to support conviction for unlawful posses- se lf-defense instruction, but further indicated that 
sion of firearm, even though he did not carry it did not be]ieve it couM t defenclant > g claim 
firearm during robbery, where codefendant testi- ' 



tied that he gave his gun to defendant on way to 



of self-defense because force used by defendant 



store and then took it back from defendant before was excessive. Alcindore v. U.S., 2003, 818 A.2d 
they entered store. Fox v. U.S., 2011, 11 A.3d 152 - Criminal Law <^> 863(1) 



10. Adequacy of representation 



1282. Weapons ®=» 293(3) 

Evidence was sufficient to support conviction for 
carrying a pistol without a license, possession of an Defense counsel was not ineffective in failing to 
unregistered firearm, and possession of unregis- introduce, during defendant's felony firearm pos- 
tered ammunition; officer testified that, during session prosecution, cell phone records to corrobo- 
stop of defendant's vehicle, defendant hesitated rate defendant's claim that he was carrying a cell 
before responding to questions, and that defendant phone rather than a gun during his encounter with 
did not look at officer during their conversation the police; two officers saw defendant holding the 
and at one point glanced down to where the gun gU n, one officer testified to having been shot at by 
was located, and gun was ultimately discovered defendant, and the police later "recovered a gun 
under the driver's seat of defendant's vehicle, with from the gcene; and in H ht of that evidence, there 
the handle visible folloxvmg defendant s arrest for was no reasonable prob abiKtv that the result of the 

n ;;i;t " ^%>uT* V - ' 9 ' 9? proceeding would have been different if counsel 
A.2d 821. Weapons ©=> 291(5) f , r, , . , , , . T1 , , 

^ had sought to introduce his cell phone records. 

8.5. Instructions U.S. v. Hayes, C.A.D.C.2010, 371 Fed.Appx. 105, 

Note from jury, during deliberations in prosecu- 2010 WL 1169771, Unreported. Criminal Law <S^ 

tion for assault with intent to kill while armed 1933 

§ 22-4503.01. Unlawful discharge of a firearm. 

Except as otherwise permitted by law, including legitimate self-defense, no firearm shall be 
discharged or set off in the District of Columbia without a special written permit from the 
Chief of Police issued pursuant to Section 1 of Article 9 of the Police Regulations of the 
District of Columbia, effective September 29, 1964 (CO. 64-1397F; 24 DCMR § 2300.1). 
(July 8, 1932, 47 Stat. 651, ch. 456, § 3a, as added May 20, 2009, D.C. Law 17-388, § 2(b), 56 DCR 1162.) 

Historical and Statutory Notes 

Legislative History of Laws tember 16, 2008. Any such action, proceeding, or 

For Law 17-388, see notes following § 22-4501. prosecution shall continue, or may be enforced, in 

Miscellaneous Notes the same manner and to the same extent as if the 

Section 3 of D.C. Law 17-388 provides: amendments made by that section had not been 

"Sec. 3. Savings clause. made;' 

"Nothing in section 2 shall affect any action, 
proceeding, or prosecution commenced before Sep- 

§ 22-4503.02. Prohibition of firearms from public or private property. 

(a) The District of Columbia may prohibit or restrict the possession of firearms on its 
property arid any property under its control. 

(b) Private persons or entities owning property in the District of Columbia may prohibit or 
restrict the possession of firearms on their property; provided, that this subsection shall not 
apply to law enforcement personnel when lawfully authorized to enter onto private property. 
(July 8, 18tt, 47 Stat. 651, ch. 456, § 3b, as added May 20, 2009, D.C. Law 17-388, § 2(b), 56 DCR 1162.) 

Historical and Statutory Notes 

Legislative History of Laws Miscellaneous Notes 

For Law 17-388, see notes following § 22-4501. Section 3 of D.C. Law 17-388 provides: 
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"Sec. 3. Savings clause. prosecution shall continue, or may be enforced, in 

"Nothing in section 2 shall affect any action, the same manner and to the same extent as if the 

proceeding, or prosecution commenced before Sep- amendments made by that section had not been 

tember 16, 2008. Any such action, proceeding, or made." 

§ 22-4504. Carrying concealed weapons; possession of weapons during com- 
mission of crime of violence; penalty. 

(a) No person shall carry within the District of Columbia either openly or concealed on or 
about their person, a pistol, without a license issued pursuant to District of Columbia law, or 
any deadly or dangerous weapon capable of being so concealed. Whoever violates this section 
shall be punished as provided in § 22-4515, except that: 

(1) A person who violates this section by carrying a pistol, without a license issued 
pursuant to District of Columbia law, or any deadly or dangerous weapon, in a place other 
than the person's dwelling place, place of business, or on other land possessed by the 
person, shall be fined not more than $5,000 or imprisoned for not more than 5 years, or 
both; or 

(2) If the violation of this section occurs after a person has been convicted in the District 
of Columbia of a. violation of this section or of a felony, either in the District of Columbia or 
another jurisdiction, the person shall be fined not more than $10,000 or imprisoned for not 
more than 10 years, or both. 

(a-1) Except as otherwise permitted by' law, no person shall carry within the District of 
Columbia a rifle or shotgun. A person who violates this subsection shall be subject to the 
criminal penalties set forth in subsection (a)(1) and (2) of this section. 

(b) No person shall within the District of Columbia possess a pistol, machine gun, shotgun, 
rifle, or any other firearm or imitation firearm while committing a crime of violence or 
dangerous crime as defined in § 22-4501. Upon conviction of a violation of this subsection, 
the person may be sentenced to imprisonment for a term not to exceed 15 years and shall be 
sentenced to imprisonment for a mandatory-minimum term of not less than 5 years and shall 
not be released on parole, or granted probation or suspension of sentence, prior to serving the 
mandatory-minimum sentence. 

(Julv 8, 1932, 47 Stat. 651, ch. 465, § 4; Nov. 4, 1943, 57 Stat. 586, ch. 296; Aug. 4, 1947, 61 Stat. 743, ch. 
469; June 29, 1953, 67 Stat. 94, ch. 159, § 204(c); July 28, 1989, D.C. Law 8-19, § 3(c), 36 DCR 2844; 
May 8, 1990, D.C. Law 8-120, § 3(c), 37 DCR 24; May 21, 1994, D.C. Law 10-119, § 15(c), 41 DCR 1639; 
Aug. 20, 1994, D.C. Law 10-151, § 302, 41 DCR 2608; May 20, 2009, D.C. Law 17-388, § 2(c), 56 DCR 
1162.) 

Historical and Statutory Notes 

Effect of Amendments For temporary (90 day) amendment of section, 

D.C Law 17-388 added subsec. (a-1). see § 2(c) of Inoperable Pistol Congressional Re- 

« a . a j x view Emergency Amendment Act of 2009 (D.C. 

Emergency Act Amendments ^ m _^ * ^ ^ ^ ^ ^ ^ 



For temporary (90 day) amendment of section, 
see § 3(b) of Second Firearms Control Emergency 



For temporary (90 day) additions, see § 2(d) of 



Amendment Act of 2008 (D.C. Act 17-502, Septem- Inoperable Pistol Congressional Review Emergen- 

ber 16 2008 55 DCR 9904) cy Amendment Act of 2009 (D.C. Act 18-24, March 

' ■ ■'* -■ ■ 16, 2009, 56 DCR 2309). 
For temporary (90 day) amendment of section, 

see § 3(b) of Second Firearms Control Congres- For temporary (90 day) amendment of section, 

sional Review Emergency Amendment Act of 2008 see § 203 ^ of Receiving Stolen Property and 

(D.C. Act 17-601, December 12, 2008, 56 DCR 9). Pubhc Safet y Amendments Emergency Amend- 

' ' ' ment Act of 2011 (D.C. Act 19-261, December 21, 
r or temporary (90 day) amendment of section, >*0] 1 58 DCR 11232) 
see § 2(c) of Inoperable Pistol Emergency Amend- 
ment Act of 2008 (D.C. Act 17-652, January 6, For temporary (90 day) amendment of section, 
2009 56 DCR 927). ' see § 3(a) of Firearms Registration Renewal 

Emergency Amendment Act of 2012 (D.C. Act 



19-324, March 18, 2012, 59 DCR 2258). 



For temporary (90 day) additions, see § 2(d) of 
Inoperable Pistol Emergency Amendment Act of 
2008 (D.C. Act 17-652, January 6, 2009, 56 DCR Legislative History of Laws 
927). For Law 17-388, see notes following § 22-4501. 
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Additional penalty for firearm use, 

Sentencing, 

Parole, scope of agency authority, statute 
denying early release for prisoners con- 
victed of violent offenses, regulation deny- 
ing early release to prisoners convicted of 
offenses involving firearms, see Lopez v. 
Davis, 2001, 121 S.Ct. 714, 531 U.S. 230, 
148 L.Ed.2d 635. 
Convicted felons, 

Firearms disabilities, convicted felons, ap- 
plications for relief, failure of Bureau of 



United States Supreme Court 

Alcohol, Tobacco and Firearms to act due 
to lack of appropriations, judicial review, 
actual denial of relief, see U.S. v. Bean, 
2002, 123 S.Ct. 584, 537 U.S. 71, 154 
L.Ed.2d 483, on remand 322 F.3d 829. 



Drug trafficking 

Firearm use, drug trafficking, judicial fact- 
finding of sentence enhancement factors, 
firearm "brandishing" not an element of 
the offense, see Harris v. U.S., 2002, 122 
S.Ct. 2406, 536 U.S. 545, 153 L.Ed.2d 524. 



Notes of Decisions 



Aiders and abettors, instructions 87.5 
Instructions 83-88, 116 

Aiders and abettors 87.5 
Peremptory challenges 48.5 
Review 118-122 

Standard of review 120.5 
Standard of review, review 120.5 



1. Validity 

District of Columbia's statutory ban on carrying 
a pistol was unconstitutional under the Second 
Amendment, insofar as the statute could be inter- 
preted to prohibit the keeping of a handgun in the 
home and preventing it from being moved through- 
out one's house; such a restriction would negate 
the lawful use upon which the right was premised, 
specifically self-defense. Parker v. District of Co- 
lumbia, C.A.D.C.2007, 478 F.3d 370, 375 U.S.App. 
D.C. 140, rehearing en banc denied, certiorari 
granted in part 128 S.Ct. 645, 552 U.S. 1035, 169 
L.Ed.2d 417, affirmed 128 S.Ct. 2783, 554 U.S. 570, 
171 L.Ed.2d 637, certiorari denied 128 S.Ct. 2994, 
171 L.Ed.2d 910. Weapons <s= 106(3); Weapons 
<^> 112(2) 

Complaint, alleging that enforcement of District 
of Columbia statute regulating manner in which 
firearms were to be stored violated federal statute 
prohibiting racial discrimination, failed to state a 
claim upon which relief could be granted, absent 
any allegation that plaintiff was purposefully dis- 
criminated against based on her race. Seegars v. 
Ashcroft, 2004, 297 F.Supp.2cl 201, affirmed in 
part, reversed in part 396 F.3d 1248, 364 U.S.App. 
D.C. 512, rehearing en banc denied 413 F.3d 1, 367 
U.S.App.D.C. 1, certiorari denied 126 S.Ct. 1187, 
546 U.S. 1157, 163 L.Ed.2d 1.141. Civil Rights <^> 
1009; Civil Rights <^ 1033(2) 

Assertions that plaintiffs, citizens of the District 
of Columbia, merely desired to obtain pistols to be 
possessed within the District, were insufficient to 
establish any injury resulting from enforcement of 
District's gun control statutes, and therefore plain- 
tiffs lacked standing to challenge the statutes; 
plaintiffs' grievance was only generalized inasmuch 
as there was no threat of imminent prosecution. 
Seegars v. Ashcroft, 2004, 297 F.Supp.2d 201, af- 
firmed in part, reversed in part 396 F.3d 1248, 364 



U.S.App.D.C. 512, rehearing en banc denied 413 
F.3d 1, 367 U.S.App.D.C. 1, certiorari denied 126 
S.Ct. 1187, 546 U.S. 1157, 163 L.Ed.2d 1141. Con- 
stitutional Law ®=> 719 

Defendant's reliance on the common law doc- 
trine of self-defense, in trial that resulted in acquit- 
tal of defendant on charges of second degree mur- 
der while armed and manslaughter while armed 
but conviction of defendant on the charge of carry- 
ing a dangerous weapon (CDW), was not sufficient 
to raise the constitutional claim that convicting him 
of CDW, as a result of carrying an ice pick for self 
defense, violated his Second Amendment rights. 
Mack v. U.S., 2010, 6 A.3d 1224. Weapons <^> 
107(2); Weapons^ 202 

Defendant's mention of the due process clause, 
in post-trial motion for judgment of acquittal fol- 
lowing trial that resulted in acquittal of defendant 
on charges of second degree murder while armed 
and manslaughter while armed but conviction of 
defendant on the charge of carrying a dangerous 
weapon (CDW), was not sufficient to raise the 
constitutional claim that convicting him of CDW r , 
as a result of carrying an ice pick for self defense, 
violated his Second Amendment rights. Mack v. 
U.S., 2010, 6 A.3cl 1224. Criminal Law ^> 
1044.2(1) 

Defendant failed to show plain error with regard 
to claim that statute underlying his carrying a 
pistol without a license (CPWL) convictions was 
unconstitutional on its face and that its application 
to convict him deprived him of his Second Amend- 
ment right to carry a firearm; the "facial invalidi- 
ty" error that defendant asserted was not error at 
all, much less plain error, and defendant could not 
prevail on his claim that it was an obvious violation 
of his rights under the Second Amendment to 
convict him of CPWL outside the home. Riddick 
v. U.S., 2010, 995 A.2d 212. Criminal Law §= 
1030(2) 

Convictions for carrying a pistol without a li- 
cense (CPWL), possession of an unregistered fire- 
arm (UF), and unlawful possession of ammunition 
(UA) did not constitute plain error, despite argu- 
ment that the convictions were in violation of the 
Second Amendment as construed by the United 
States Supreme Court in District of Columbia v. 
Heller, in which the Supreme Court held that the 
Second Amendment forbade an absolute prohibi- 
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tion on handgun possession in the home; statutes 
were not facially invalid under Heller, and defen- 
dant was not in his own home at the time of 
offenses. Little v. U.S., 2010, 989 A.2d 1096. 
Criminal Law <3=> 1030(2) 

Statutes governing offense of carrying a pistol 
without a license (CPWL) and offense of posses- 
sion of an unregistered firearm (UF) were not 
facially invalid; statutes, which required licensing 
and registration of pistols or handguns, had legiti- 
mate and significant penal purpose. Plummer v. 
U.S., 2009, 983 A.2d 323, amended on denial of 
rehearing. Weapons &* 106(4) 

Finding that prosecution of defendant for carry- 
ing a pistol without a license (CPWL), possession 
of an unregistered firearm (UF), and unlawful 
possession of ammunition (UA) did not violate his 
Second Amendment rights under Heller, which 
invalidated statutes banning handgun possession in 
the home, was not plain error; there was no evi- 
dence that when the police saw defendant toss 
pistol to the ground he was even within boundary 
lines or curtilage of his home, much less inside 
home itself, and no evidence linked defendant's 
possession of gun to any arguable motive of self- 
defense that had impelled him to remove gun from 
his home. Sims v. U.S., 2008, 963 A.2d 147. 
Criminal Law &=> 1030(2) 

Defendant's claims that Second Amendment 
barred his prosecution for carrying a pistol without 
a license (CPWL), possession of an unregistered 
firearm (UF), and unlawful possession of ammuni- 
tion (UA) and that these statutes were constitu- 
tionally invalid on their face in light of Heller, 
which held that the Second Amendment conferred 
an individual right to keep and bear arms, were 
not preserved for appeal since the record revealed 
no indication that defendant raised these claims in 
the trial court. Sims v. U.S., 2008, 963 A.2d 147. 
Criminal Law ©==> 1030(2) 

Government's enforcement of statute criminaliz- 
ing carrying a pistol without a license did not 
violate due process clause, even though defendant 
claimed that executive branch believed statute was 
unconstitutional as violative of the Second Amend- 
ment, where government's position was that stat- 
ute was not unconstitutional either facially or as 
applied to defendant. Austin v. U.S., 2004, 847 
A.2d 391, certiorari denied 125 S.Ct. 185, 543 U.S. 
895, 160 L.Ed.2d 161. Constitutional Law <3^ 
4509(25); Constitutional Law ©==> 4527(2); Criminal 
Law &* 37.10(2) 

4. Construction with other statutes 

Indictment containing five counts charging use 
of firearm during drug trafficking crime or crime 
of violence was not multiplicitous with the District 
of Columbia counts charging possession of a fire- 
arm during a crime of violence, since neither 
charge was a lesser included offense of the other; 
predicate offenses charged were Violent Crimes in 
Aid of Racketeering (VICAR) and first degree 
murder under D.C. law, VICAR required showing 
of participation in racketeering activity which D.C. 
charges did not and D.C. charge required proof of 
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Note 9 

either premeditation or specific intent which VIC- 
AR did not, U.S. v. Mahdi, C.AD.C.2010, 598 
F.3d 883, 389 U.S.App.D.C. 374, certiorari denied 
131 S.Ct. 484, 178 L.Ed.2d 306. Indictment And 
Information <3=> 127; Indictment And Information 
<£=> 19K.5) 

7. Nature and elements of offenses — In gener- 
al 

To establish a defendant's guilt of carrying a 
dangerous weapon, the government must prove 
beyond a reasonable doubt that: (1) the defendant 
carried an object in an open or concealed manner; 
(2) the object was likely to produce death or great 
bodily injury by the manner in which it was used 
or threatened to be used; (3) the defendant intend- 
ed to do the acts that constituted carrying the 
weapon; and (4) the defendant intended to use the 
object as a dangerous weapon. Savage-El v. U.S., 
2006, 902 A.2d 120. Weapons <^ 163 ' 

The requirements of carrying a pistol without a 
license (CPWL) are: (1) carrying a pistol, either 
openly or concealed on one's person, outside one's 
own dwelling or place of business, or other land 
possessed by the defendant and (2) without a 
license to do so. McCullough v. U.S., 2003, 827 
A.2d 48. Weapons &=> 170 

The essential elements of the offense of carrying 
a pistol without a license are: (1) carrying an 
operable pistol; (2) without a license; and (3) with 
the intent to do those two acts. Price v. U.S., 
2002, 813 A.2d 169. Weapons o=> 170 

8. Crimes of violence, nature and ele- 
ments of offenses 

Offense of assault with significant bodily injury 
was not a crime of violence, and thus, defendant 
should not have been charged with assault with 
significant bodily injury while armed or with a 
related count of possessing a firearm during a 
dime of violence (PFCV), which increased his 
potential term of imprisonment. Colter v. U.S., 
2012, 37 A3d 282. 

Conviction for possession of firearm during 
crime of violence did not merge with one for 
carrying dangerous weapon; carrying dangerous 
weapon did not require proof that defendant pos- 
sessed firearm during commission of crime of vio- 
lence or dangerous crime. Matthews v. U.S., 2006, 
892 A2d 1100. Criminal Law o=> 30 

9. Intent or purpose, nature and elements 

of offenses 

Evidence was sufficient to prove that juvenile 
carried knife for purpose of using it as a dangerous 
weapon, as would support delinquency adjudication 
for carrying a dangerous weapon; knife was a 
folding knife with a nearly three-inch blade, juve- 
nile carried knife in his pocket in open position, 
and juvenile, who fled from officer, hid in a 
crouched position behind car, in dark, and wore 
gloves. In re ML., 2011, 24 A.3d 63. Infants C=> 
176 

Since the unloaded, sawed-off shotgun in defen- 
dant's possession was an inherently dangerous 
weapon, the government did not need to offer 
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further proof that defendant intended to use the 
shotgun as a dangerous weapon in order to convict 
him of carrying a dangerous or deadly weapon. 
Wright v. U.S., 2007, 926 A.2d 1151. Weapons <s=» 
112(5); Weapons <^ 169 

In a prosecution for carrying a dangerous weap- 
on, the government is not required to establish a 
specific intent to use the weapon for an unlawful 
purpose. Lewis v. U.S., 2001, 767 A.2d 219. 
Weapons <3^ 169 

Since not all knives are per se dangerous weap- 
ons, the ultimate test for determining whether, 
under the circumstances, a knife is dangerous or 
deadly is the purpose for which it is carried. 
Lewis v. U.S., 2001, 767 A.2d 219. Weapons @=> 
113; Weapons <s=> 163 

The carrying of an otherwise useful object is 
outlawed where the surrounding circumstances, 
such as the time and place the defendant was 
found in possession of such an instrument, or the 
alteration of the object, indicate that the possessor 
would use the instrument for a dangerous purpose. 
Lewis v. U.S., 2001, 767 A.2d 219. Weapons <&=> 
111; Weapons©^ 163 

10. Manner of carrying or concealment, 

nature and elements of offenses 

The defendant's conduct immediately prior to his 
arrest for carrying a dangerous weapon may be 
relevant in determining whether the instrument in 
question was carried for use as a "dangerous 
weapon." Lewis v. U.S., 2001, 767 A.2d 219. 
Weapons @=> 111; Weapons <S=* 163 

11. Different offenses in same transac- 
tion, nature and elements of offenses 

A single possession of a single firearm during a 
single violent act gives rise to only a single convic- 
tion for possession of a firearm during a crime of 
violence or dangerous offense. Ginvard v. U.S., 
2003, 816 A.2d 21, certiorari denied 123 S.Ct. 2237, 
538 U.S. 1066, 155 L.Ed.2d 1123. Criminal Law 
@=> 29(15) 

Fact that the evidence was insufficient to estab- 
lish that defendant possessed drugs within 1,000 
feet of a school, as required for conviction of 
possession with intent to distribute cocaine in a 
drug free zone, did not require acquittal of convic- 
tion for possession of a firearm during commission 
of a dangerous crime; even without distance ele- 
ment being met, conviction of lesser offense of 
drug charge was valid, and this formed the neces- 
sary predicate for the weapon conviction. Goodson 
v. U.S., 2000, 760 A.2d 551. Weapons <&=> 194(3) 

12. Deadly or dangerous weapon, nature 

and elements of offenses 

Two categories of objects are likely to produce 
the requisite harm to constitute "deadly or danger- 
ous weapons" within the meaning of the District of 
Columbia statute prohibiting the carrying of "any 
deadly or dangerous weapon": (1) those that are 
inherently dangerous, i.e., where the design of the 
object is such that in its ordinary use it is likely to 
cause great bodily injury, and (2) those that osten- 
sibly may be used as a tool in certain trades or 
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hobbies or may be carried for utilitarian reasons, 
but where the surrounding circumstances indicate 
that the purpose of carrying the object is its use as 
a weapon. U.S. v. Vinton, C.A.D.C.2010, 594 F.3d 
14, 389 U.S.App.D.C. 199, certiorari denied 131 
S.Ct. 93, 178 L.Ed.2d 58. Weapons <s^ 111 

A sawed-off shotgun — whether loaded or not — is 
an inherently dangerous object, for purposes of 
charge of carrying a dangerous or deadly weapon, 
because of its ordinary use as contemplated by its 
design and construction. Wright v. U.S., 2007, 926 
A.2d 1151. Weapons <3=> 112(5); Weapons ®=> 164 

A "deadly or dangerous weapon," for purposes 
of charge of carrying a dangerous or deadly weap- 
on, is one which is likely to produce death or great 
bodily injury by the use made of it; such instru- 
ment may be dangerous in its ordinary use as 
contemplated by its design and construction, or 
where the purpose of carrying the object, under 
the circumstances, is its use as a weapon. Wright 
v. U.S., 2007, 926 A.2d 1151. Weapons <s^ 111; 
Weapons ^ 164 

Even if a weapon has not been altered, the 
design or construction itself is relevant when de- 
termining whether it is a "dangerous weapon." 
Lewis v. U.S., 2001, 767 A.2d 219. Weapons <£=> 
111 

An object's inherently dangerous design or the 
fact that the object need not be altered for effec- 
tiveness as a weapon, when combined with the 
surrounding circumstances, can be the determining 
factor as to whether it is a "dangerous weapon." 
Lewis v. U.S., 2001, 767 A.2d 219. Weapons <^> 
111 

14. Possession of weapon, nature and ele- 
ments of offenses 

Conviction of defendant for carrying a danger- 
ous weapon (CDW), as a result of carrying an ice 
pick in his pocket as a precaution in the event that 
victim, who had just assaulted defendant, resumed 
his assault when defendant left his home, did not 
represent a clear or obvious violation of defen- 
dant's Second Amendment rights, as required for 
conviction to constitute plain error, as it was not 
clear that the right to keep and bear arms applied 
to an ice pick, it was not clear that the right to 
carry a weapon extended outside of the home, and 
it was not clear that the right to carry a weapon 
extended to concealed weapons. Mack v. U.S., 
2010, 6 A.3d 1224. Criminal Law <S=» 1080(2) 

Elements of possession of a firearm during the 
commission of a crime of violence are (1) posses- 
sion of a pistol, machine gun, shotgun, rifle, or 
other real or imitation firearm, and (2) commission 
of a crime of violence, as statutorily enumerated, 
while in possession of the firearm. Carter v. Unit- 
ed States, 2008, 957 A.2d 9. Weapons <s=> 190 

15. Constructive possession, nature and 

elements of offenses 

Constructive possession of a weapon and ammu- 
nition may be sole or joint. Carter v. United 
States, 2008, 957 A.2d 9. Weapons ®=» 167 
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Constructive possession by itself is not sufficient 
to sustain a conviction for carrying a pistol without 
a license; because "possession" is a broader con- 
cept than to "carry on or about the person," the 
government's evidence must go beyond mere proof 
of constructive possession and must show that the 
pistol was in such proximity to the person as to be 
convenient of access and within reach. In re R.G., 
2007, 917 A.2d 643. Weapons <&=> 170 

In reviewing the sufficiency of evidence to sup- 
port a conviction, when the issue is one of con- 
structive possession, the government must show 
that the defendant (1) knew of the contraband's 
presence and (2) had the ability and intent to 
exercise dominion and control over it. Smith v. 
U.S., 2006, 899 A.2d 119. Weapons &* 167 

In constructive possession cases, simple proximi- 
ty to contraband generally does not alone support 
an inference beyond a reasonable doubt that the 
accused had the requisite intent to exercise domin- 
ion and control over it, particularly where others 
are in similar proximity. Williams v. U.S., 2005, 
884 A.2d 587. Weapons ©= 167 

In order for the defendant to be found guilty of 
carrying a pistol without a license (CPWL) under a 
constructive possession theory, the jury must find 
that the defendant not only had constructive pos- 
session of the weapon, but that the weapon was 
conveniently accessible to and within reach of the 
defendant. ' Johnson v. U.S., 2004, 840 A.2d 1277. 
Weapons ©=> 170 

In regard to possessory weapons offenses, "actu- 
al possession" is defined as the ability of an indi- 
vidual to knowingly exercise direct physical custo- 
dy or control over the weapon, while "constructive 
possession" exists where a person is knowingly in a 
position or has the right to exercise dominion and 
control over the weapon. White v. U.S., 2000, 763 
A.2d 715. Weapons <s^ 166; Weapons &* 167 

24. Arrest 

Police officer had a reasonable, articulable suspi- 
cion of criminal activity that justified Terry stop of 
defendant in police station's impound parking lot to 
investigate for weapons, where an in-person citizen 
informant stated that defendant's car was sitting in 
a remote area of the lot and that she was con- 
cerned that her nephew, who was in the police 
station, would be shot by defendant, and police 
officer confirmed by his own observation the infor- 
mation about the location of defendant's car, which 
was in an area that officer had never seen any 
occupied cars, especially at two o'clock in the 
morning. White v. U.S.', 2000, 763 A.2d 715. Ar- 
rest &=> 60.2(5) 

It was reasonable for police officer, during valid 
investigatory stop for weapons, to instruct occu- 
pants of defendant's car to step out of the vehicle 
and then to handcuff them before engaging in 
additional investigation, where in-person citizen in- 
formant indicated that the car was located at a 
remote area of police station's impound parking 
lot, and that she feared the car's occupants were 
there to shoot her' nephew when he left the police 
station, defendant was a large man, and it was two 
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o'clock in the morning. White v. U.S., 2000, 763 
A.2d 715. Arrest @=» 60.3(3) 

It was reasonable for police officers, during valid 
investigatory stop for weapons, to take a look into 
defendant's car to see if they saw any visible 
weapon, where in-person citizen informant indicat- 
ed that the car was located at a remote area of 
police station's impound parking lot, and that she 
feared the car's occupants were there to shoot her 
nephew when he left the police station, and it was 
two o'clock in the morning. White v. U.S., 2000, 
763 A.2d 715. Arrest <s= 60.2(20) 

The doctrine of plain view justified the seizure of 
a gun from defendant's car during a valid Terry 
stop in a police parking lot at two o-clock in the 
morning; after defendant was asked to step out of 
the vehicle, police officer, when shining a flashlight 
in the car, saw the gun in plain view on the driver's 
side near the spot where defendant's right thigh 
would have been positioned, which provided the 
officer with probable cause to seize the gun. 
White v. U.S., 2000, 763 A.2d 715. Searches And 
Seizures <3=° 69 

25. Searches and seizures 

Officer had objectively reasonable basis for be- 
lieving that additional weapons might be inside 
locked briefcase on backseat of car, justifying 
search of briefcase incident to driver's arrest for 
violating District of Columbia statute prohibiting 
carrying of deadly or dangerous weapons, follow- 
ing traffic stop, where officer had already found 
sheathed knife on backseat and butterfly knife 
hidden under floormat, two cans of mace, and bag 
of earplugs. U.S. v. Vinton, C.A.D.C.2010, 594 
F.3d 14, 389 U.S.App.D.C. 199, certiorari denied 
131 S.Ct. 93, 178 L.Ed.2d 58. Automobiles <^> 
349.5(10) 

Officer, observing a bulge in defendant's pants 
pocket as defendant was walking out of an apart- 
ment building with an older woman, had reason- 
able suspicion that defendant was carrying a con- 
cealed firearm, thus warranting investigatory stop 
and frisk; officer testified that shape and size of 
bulge was "consistent" with a firearm, defendant's 
awkward walk and hand movement seemed to be 
protective of the object secreted in the pocket, 
defendant appeared nervous as he repeatedly 
looked over his shoulder at officer, and officer's 
personal experience with carrying a loaded pistol 
in his pocket gave him a reasonable basis for 
perceiving that defendant was doing the same. 
Singleton v. U.S., 2010, 998 A.2d 295. Arrest <$=> 
60.2(5); Arrest @=» 60.2(19) 

Police officers had a reasonable suspicion to 
make an investigatory stop of defendant; the offi- 
cers received a radio run, based on an anonymous 
tip, directing them to proceed to a location where a 
male of a certain description reportedly had a gun, 
the officers arrived at the location and corroborat- 
ed the tip with respect to the physical and clothing- 
description given by the tipster, defendant mo- 
tioned to his waist when he saw the police vehicle, 
one officer interpreted the motion as indicating 
that defendant was armed, and defendant retreat- 
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ed into the van from which he had exited before 
the officers left their vehicle. Green v. U.S., 2009, 
974 A.2d 24S. Arrest <^> 60.2(5) 

Officers had reasonable articulable suspicion to 
believe that defendant, by operating a vehicle with- 
out a rear-view mirror, was violating motor vehicle 
laws on his approach to traffic safety compliance 
checkpoint, as to warrant stop of defendant's vehi- 
cle; officer's testified they saw defendant driving a 
van without a rear-view mirror from a distance of 
approximately five to seven feet, government also 
introduced a photograph of that van which showed 
that it had no rear-view mirror, and officer testi- 
fied that the photograph accurately reflected the 
state of the van when he stopped it. Jones v. U.S., 
2009, 972 A.2d 821. Automobiles <$==> 349(5) 

26. District and prosecuting attorney powers 
and duties 

Defendant was not entitled to mistrial or contin- 
uance of trial on weapons charges due to alleged 
Brady violation of government in not providing 
name and grand jury statement of witness who 
said that she did not see a gun in defendant's car; 
defendant knew, as early as the date of his arrest, 
that witness was in his car, and once defendant 
received the statement and the name of the wit- 
ness, he delaved in attempting to contact her. 
White v. U.S.," 2000, 763 A.2d 715. Criminal Law 
0> 2008 

Even assuming that witness's statement, that 
she did not see a gun in defendant's car, was 
material, government's failure to disclose state- 
ment, in prosecution of defendant on weapons 
charges, did not violate due process under Brady; 
nondisclosure was not so serious that there was a 
reasonable probability that the suppressed evi- 
dence would have produced a different verdict, 
where two police officers testified that they saw 
the gun in plain view, and there was no defense 
showing that witness was in a position to see the 
gun while occupying the front passenger seat in 
the car. White v. U.S., 2000, 763 A.2d 715. Con- 
stitutional Law <^> 4594(4); Criminal Law <^> 1998 

30. Constitutional rights of defendant 

Defendant's conviction for carrying a concealed 
pistol without a license on the public streets did 
not violate his Second Amendment right to keep 
and bear arms. Gamble v. U.S., 2011, 30 A.3d 161. 
Weapons <^ 106(3) 

Trial court did not abuse its discretion and vio- 
late the Sixth Amendment by disqualifying for an 
actual conflict attorney who defendant attempted 
to add to his defense team shortly before trial, in 
prosecution of defendant for first-degree premedi- 
tated murder while armed and related weapons 
charges, where attorney had represented at grand 
jury friend of defendant who had provided a gun to 
defendant and consented to police recording a 
conversation with defendant, and, though attorney 
claimed he did not remember any details of his 
representation of defendant's friend, attorney may 
have remembered information during trial and 
could have been forced to choose between using 
the information for defendant's advantage or re- 
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frain from using it to defendant's disadvantage. 
Wilson v. U.S., 2010, 995 A.2d 174. Criminal Law 
<£=>1787 

Defendant failed to establish factual basis for 
claim that government engaged in uneven enforce- 
ment of statute criminalizing carrying a pistol 
without a license in violation of equal protection 
clause. Austin v. U.S., 2004, 847 A.2d 391, certio- 
rari denied 125 S.Ct. 185, 543 U.S. 895, 160 
L.Ed.2d 161. Constitutional Law <^ 3789; Crimi- 
nal Law <^> 37.10(2) 

33. Joint or separate trial of charges 

No conflict existed between defenses presented 
by defendant and codefendant which would war- 
rant severance of charges, in multi-defendant 
prosecution arising from stabbing death of victim; 
codefendant's theory was one of self-defense, de- 
fendant maintained that defendant was acting in 
defense of codefendant, and there was testimony 
from several government witnesses as to activities 
of both defendants so that jury could not have 
been confused or misled simply by their joinder in 
single indictment. D.C.Code 1981, 

§§ 22-722(a)(3), 22-2401, 22-3202, 22-3204(b). 
Sams v. U.S., 1998, 721 A.2d 945, certiorari denied 
120 S.Ct. 977, 528 U.S. 1135, 145 L.Ed.2d 928, 
certiorari denied 121 S.Ct. 575, 531 U.S. 1015, 148 
L.Ed.2d 492. Criminal Law <^> 620(6) 

34. Joint or separate trials of codefendants 

Trial court's failure to sever charges in multi- 
defendant prosecution arising from stabbing death 
of victim did not create "spillover" prejudice 
against defendant by making trial so complex that 
jury was unable to decide guilt or innocence of 
each defendant separately from others, where one 
codefendant was acquitted of all charges, and thus, 
no basis existed for concluding that jury was con- 
fused or frustrated by complexity of evidence, or 
that jury could not fairly decide guilt or innocence 
of one defendant separately from others. 
D.C.Code 1981, §§ 22-722 (a)(3),' 22-2401, 22-3202, 
22-3204(b). Sams v. U.S., 1998, 721 A.2d 945, 
certiorari denied 120 S.Ct. 977, 528 U.S. 1135, 145 
L.Ed.2d 928, certiorari denied 121 S.Ct. 575, 531 
U.S. 1015, 148 L.Ed.2d 492. Criminal Law <s=» 
622.7(8) 

37. Joinder of parties or counts, indict- 
ment or information 

Murder and weapons charges against one defen- 
dant could be joined with obstruction of justice 
charges against second defendant, in multi-defen- 
dant prosecution arising from stabbing death of 
victim, where defendants both participated in at- 
tack on victim and second defendant's attempt to 
keep his girlfriend from talking to police, which 
was basis for obstruction of justice charges, was 
logically related to attack. D.C.Code 1981, 
§§ 22-722(a)(3), 22-2401, 22-3202, 22-3204(b); 
Criminal Rule 8(b). Sams v. U.S., 1998, 721 A.2d 
945, certiorari denied 120 S.Ct. 977, 528 U.S. 1135, 
145 L.Ed.2d 928, certiorari denied 121 S.Ct. 575, 
531 U.S. 1015, 148 L.Ed.2d 492. Indictment And 
Information <S> 129(4) 
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41. Pleas 

Admission of evidence of Government witness' 
plea agreement on direct examination was not 
abuse of discretion, even if defendant had stipu- 
lated that he would not use agreement for im- 
peachment purposes, in trial for murder; elicitation 
during direct examination of plea agreement con- 
taining promise to testify truthfully did not imper- 
missibly bolster witness' credibility, plea agree- 
ment was relevant to witness' credibility, evidence 
served to extinguish jury speculation about why 
witness connected with crime was not charged, and 
jury was instructed to receive witness' testimony 
with caution and to scrutinize it with care. Woods 
v. U.S., 2010, 987 A.2d 451. Witnesses <^ 318 

42. Discovery 

Defendant was not entitled, in prosecution for 
possessory drug and weapons offenses, to disclo- 
sure of confidential informant's identity; infor- 
mant's sighting of guns in apartment as much as 
six days earlier provided only conjecture as to who 
owned or possessed them when found at time of 
search, and defendant proffered nothing to suggest 
that anyone known to informant was exercising 
exclusive dominion or control, to the exclusion of 
defendant, over the gun and cocaine found in de- 
fendant's immediate company. Goodson v. U.S., 
2000, 760 A.2d 551. Criminal Law ^ 627.10(3) 

45. Double jeopardy 

Conviction under federal statute criminalizing 
carrying of firearm during or in relation to a drug 
trafficking offense or crime of violence, and Dis- 
trict of Columbia statute criminalizing possession 
of firearm during commission of crime of violence, 
did not violate Double Jeopardy Clause; federal 
provision required commission of retaliatory of- 
fense, while District of Columbia provision did not, 
and conversely District of Columbia provision re- 
quired commission of assault, as defined therein, 
while federal provision did not, and there was no 
indication that Congress intended both provisions 
to apply. U.S.CA Const.Amend. 5; 18 U.S.C.A. 
§ 924(c); D.C.Code 1981, § 22-3204(b). U.S. v. 
McLaughlin, C.AD.C.1998, 164 F.3d 1, 334 
U.S.App.D.C. 1, certiorari denied 119 S.Ct. 1485, 
526 U.S. 1079, 143 L.Ed.2d 567, post-conviction 
relief denied 2007 WL 2119043. Double Jeopardy 
<&=> 183.1 

Conviction of defendant of the federal offense of 
using and carrying a firearm during a crime of 
violence, and of District of Columbia offense of 
possessing a firearm while committing a crime of 
violence or dangerous offense, did not violate dou- 
ble jeopardy. U.S. v. Vargas, C.A.D.C.2002, 39 
Fed.Appx. 612, 2002 WL 1359495, Unreported, re- 
hearing and rehearing en banc denied, certiorari 
denied 123 S.Ct. 573, 537 U.S. 1038, 154 L.Ed.2d 
459. Double Jeopardy <3^ 186 

Convictions for possession of a prohibited weap- 
on with the intent to use it unlawfully (PPW) and 
possession of a firearm during the commission of a 
crime of violence (PFCV) did not violate double 
jeopardy, as each crime required proof of an ele- 
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ment that the other did not. Bell v. U.S., 2008, 
950 A.2d 56. Double Jeopardy ©=> 140 

46. Merger of offenses 

Defendant's convictions for possession of a fire- 
arm during a crime of violence (PFCV) and felony 
assaulting a police officer (APO) did not merge, 
though both offenses arose as a result of the single 
action of holding a gun, as each crime required 
proof of an element that the other did not, and, 
thus, were considered separate offenses. Ball v. 
U.S., 2011, 26 A.3d 764. Criminal Law <3=> 30 

Multiple convictions for possession of a firearm 
during a crime of violence (PFCV) did not merge; 
at each stage of the predicate crimes, specifically 
kidnapping, robbery, and burglary, defendant and 
his coconspirators reached a fork in the road 
where they could have desisted from their efforts. 
Walker v. U.S., 2009, 982 A.2cl 723. Criminal Law 
S-30 

Defendant's conviction for possession of a fire- 
arm during a crime of violence, stemming from his 
assault against victim, and his second conviction 
for possession of a firearm during a crime of 
violence, stemming from his assaults against police 
officers, did not merge because these crimes were 
not the result of a single action. Scott v. U.S., 
2009, 975 A.2d 831. Criminal Law &» 30 

Three of defendant's four convictions for posses- 
sion of a firearm during the commission of a crime 
of violence (PFDCV) merged, as convictions were 
based on single possession of single weapon during 
violent act. Roy v. U.S., 2005, 871 A.2d 498, 
certiorari denied 126 S.Ct. 2346, 547 U.S. 1162, 164 
L.Ed.2d 839. Criminal Law <^> 30 

Rule of lenity was not applicable to merge defen- 
dant's sentence enhancement for gun-related of- 
fenses with other sentence enhancement, even 
though defendant was sentenced to a maximum 
term of more than his natural life on each count; 
charges relating to the gun -related offenses were 
separate offenses, not the same offense. Sanders 
v. U.S., 2002, 809 A.2d 584, certiorari denied 123 
S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 340, appeal 
after new sentencing hearing 975 A.2d 165, certio- 
rari denied 130 S.Ct, 815, 175 L.Ed.2d 572. Sen- 
tencing And Punishment <£=> 643 

Defendant could be convicted of two counts of 
possession of a firearm during a crime of violence 
or dangerous offense (PFCV), as the predicate 
offenses of armed robbery and second-degree 
armed burglary did not merge, as each offense 
required proof of an element that the other did 
not. Stevenson v. U.S., 2000, 760 A.2d 1034. 
Criminal Law <3=> 30 

Convictions on two counts of possession of a 
firearm during a crime of violence or dangerous 
offense (PFCV) did not merge into predicate of- 
fenses of armed robbery and second-degree armed 
burglary. Stevenson v. U.S., 2000, 760 A2d 1034. 
Criminal Law ©=> 30 

In general, where two predicate armed offenses 
do not merge, a defendant may be convicted of 
separate counts of possession of a firearm during a 
crime of violence or dangerous offense that relates 
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to each offense; that is, as to each crime of violence 
or dangerous crime. Stevenson v. U.S., 2000, 760 
A.2d 1084. Criminal Law €==> 29(15) 

Under "fork in the road" test, convictions on two 
counts of possession of a firearm during a crime of 
violence or dangerous offense (PFCV) did not 
merge; the predicate offenses of armed robbery 
and second-degree armed burglary were not com- 
mitted simultaneously or as a single violent act, 
but, rather, defendant entered the store possessing 
the requisite intent to rob.it, thereby completing 
the act of armed burglary, and then spent some 
time in the store and had an opportunity to reflect 
before deciding to continue to the armed robberv. 
Stevenson v. U.S., 2000, 760 A.2d 1034. Criminal 
Law &* 30 

Based on application of doctrine of lenity, defen- 
dant's convictions for possession of firearm during 
crime of violence (PFCV) arising from defendant's 
shooting into vehicle containing several occupants 
with single firearm merged into one PFCV convic- 
tion. D.C.Code 1981, § 22-3204(b). Nixon v. 
U.S., 1999, 730 A.2d 145, certiorari denied 120 
S.Ct. 233, 528 U.S. 899, 145 L.Ed.2d 196. Criminal 
Law <3=> 30 

48.5. Peremptory challenges 

Prosecutor's explanation for striking jurors 
based on a concern about the jurors' intelligence 
with respect to crime of carrying a pistol without a 
license was not pretext for race discrimination, as 
required to violate Batson; the concept of construc- 
tive possession was a more complex concept than 
in cases involving actual possession, and one ex- 
cluded juror was employed by a corporation that 
employed developmentally disabled and mentally 
challenged individuals, and two other excluded ju- 
rors were both unemployed and recent high school 
graduates. Smith v. U.S., 2009, 966 A.2d 367, 
amended on rehearing. Jury <§=> 33(5.15) 

50. Adequacy of representation 

Finding that defendant had requisite knowledge 
that gun w r as present in defendant's automobile 
was supported by evidence, for purpose of convic- 
tion for carrying firearm during drug trafficking 
crime and for carrying pistol without license, and 
counsel's failure to renew motion for acquittal 
based on allegedly insufficient evidence thus did 
not amount to ineffective assistance of counsel, 
because defendant was not prejudiced thereby. 
U.S.C.A. Const.Amend. 6; 18 U.S.C.A. § 924(c)(1); 
D.C.Code 1981, § 22-3204(a). U.S. v. Toms, 
C.A.D.C.1998, 136 F.3d 176, 329 U.S.App.D.C. 33, 
rehearing denied, denial of post-conviction relief 
affirmed 396 F.3d 427, 364 U.SApp.D.C, 397. 
Criminal Law ^> 1937; Weapons <^ 291(5); 
Weapons <3=> 294(3) 

Counsel rendered effective assistance of counsel 
with respect defendant's decision not to testify on 
his own behalf, in armed carjacking prosecution in 
which defendant would have testified that com- 
plainant loaned car to defendant in exchange for 
cocaine, where counsel advised defendant that de- 
fendant could be impeached with prior misdemean- 
or conviction, that defendant could also be im- 
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peached with pre-arrest statement given to police 
which failed to mention exchange of cocaine, and 
that defendant could risk exposure to prosecution 
for distributing drugs, and counsel succeeded in 
admitting other evidence that corroborated defen- 
dant's theory that incident was not a forcible car- 
jacking. U.S.C.A. Const.Amend. 6; D.C.Code 
1981, §§ 6-2311(a), 6-2361(3), 22-2903(b), 
22-3204(a, b). Brown v. U.S., 1999, 726 A.2d 149, 
certiorari denied 120 S.Ct. 967, 528 U.S. 1130, 145 
L.Ed.2d 838. Criminal Law <3=> 1936 

51. Arguments and conduct of counsel, gener- 
ally 

Prosecutor's act of twice misrepresenting testi- 
mony of defense witness during rebuttal argument, 
in which prosecutor asserted that witness had in- 
criminated defendant of possession of a pistol when 
in fact she had not, resulted in substantial preju- 
dice to defendant regarding charges of possession 
of crack cocaine with the intent to distribute it 
while armed (PWIDWA), possession of a firearm 
during a crime of violence or dangerous offense 
(PFCV), and carrying a pistol without a license 
(CPWOL); government's proof that defendant was 
armed was not especially compelling, misrepresen- 
tations were substantial, and only measure taken 
to remedy the effects of the prosecutor's misrepre- 
sentations was contemporaneous instruction that 
jury's recollection controlled and that counsel's 
statement were not evidence. Anthony v. U.S., 
2007, 935 A.2d 275. Criminal Law <^> 1171.7; 
Criminal Law <3^ 2174 

53. Credibility and impeachment, exami- 
nation of witnesses 

Affidavit of complaining witness' girlfriend pro- 
vided sufficient factual predicate for defendants to 
ask witness impeaching questions, in prosecution 
for armed carjacking and weapons offenses, about 
witness' alleged prior conduct in loaning out his 
car and then falsely reporting it stolen. D.C.Code 
1981, §§ 6-2311(a), 6-2361(3), 22-2903(b), 
22-3204(a, b). Brown v. U.S., 1999, 726 A.2d 149, 
certiorari denied 120 S.Ct. 967, 528 U.S. 1130, 145 
L.Ed.2d 838, Witnesses ®=> 349 

55. Cross examination of witnesses 

A defendant's right to pursue a particular line of 
cross-examination is circumscribed by general 
principles of relevance. Bruce v. U.S., 2003, 820 
A.2d540. Witnesses <£=> 270(1) 

The trial court's refusal to allow defendant to 
cross-examine eyewitness as to witness's possible 
bias against defendant violated defendant's Con- 
frontation Clause rights; defendant's proffer was 
sufficient to establish a reasoned suspicion of bias, 
given that defendant, witness, and witness's son 
were all involved in a shooting incident in wiiich 
defendant was the target, defendant was running 
away from the shooter, the shooter shot witness's 
son and wounded him, and defendant never testi- 
fied against the shooter of witness's son, and the 
entire case against defendant w T as based on the 
testimony of witness. Blades v. U.S., 2011, 25 
A.3d 39. Criminal Law ©=> 662.7 
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59. Admissibility of evidence — In general 

Defense counsel was entitled, under rule of com- 
pleteness, to question arresting officer regarding 
statements defendant made to officer at time of 
arrest, in order to refute other officer's testimony 
that defendant had not mentioned having a permit 
for gun, in prosecution for weapon and drug of- 
fenses; government's theory of case was that de- 
fendant had kept gun in car to protect marijuana 
in trunk, but defendant's innocent explanation for 
why gun was in car tended to undermine that 
theory and thus was highly relevant to the defense, 
not only for refuting intent element of gun and 
ammunition offenses, but also for rebutting defen- 
dant's alleged awareness of marijuana in the trunk. 
Cox v. U.S r ., 2006, 898 A.2d 376. ' Criminal Law <^> 
396(2) 

Evidence that defendant's brother committed 
armed robbery with which defendant was charged 
was not admissible under reverse Dreiv/Wiiifield 
standard governing admissibility of evidence prof- 
fered by criminal defendant that another person 
committed crime alleged; there w T as no evidence 
that anyone had ever contused defendant and 
brother for one another, or that brother was in any 
way connected to armed robbery, brother's prior 
robbery conviction for a pocketbook snatch did not 
raise reasonable probability that same person com- 
mitted both crimes, and lack of probative value of 
evidence outweighed any perceived prejudice to 
defendant. Bruce v. U*.S., 2003, 820 A.2d 540. 
Criminal Law <>=> 359 

63. - — Identity of persons or things, admissi- 
bility of evidence 

Photo array identification procedure used by 
police was not unnecessarily suggestive, nor condu- 
cive to irreparable misidentification, even though 
defendant's photo was the only one that appeared 
in both the first and second array, in prosecution 
for various offenses; defendant's appearance in 
first photo array was different from that in the 
second, and men depicted in each photo array were 
similar in size and appearance, and thus, defen- 
dant's picture exhibited in first array would not 
have directed witness's attention to his photo in 
second array, and defendant did not stand out 
dramatically in either photo array. Jones v. U.S., 
2005, 879 A.2cl 970. Criminal Law <^ 339.7(3) 

65. Demonstrative or documentary evi- 
dence, admissibility of evidence 

At time of defendant's trial in 2005 on charge of 
carrying a pistol without a license (CPWL), the law 
was not settled that the Confrontation Clause 
barred admission of a certificate of no registration 
(CNR), introduced to prove that defendant was not 
licensed to carry a pistol, in absence of testimony 
from the person who performed the search of the 
records, and thus, the error W T ould not have been 
clear or obvious to trial court, as element for plain 
error review of un preserved error; once the Su- 
preme Court decided Crawford v. Washington in 
2004, Confrontation Clause jurisprudence was dra- 
matically transformed. Zanders v. U.S., 2010, 999 
A.2d 149. Criminal Law ©^ 1035(10) 
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Trial court's error, in allowing jury to view 
defendant's car during deliberations of assault 
prosecution, was not harmless; since it was undis- 
puted that a shooting originated from defendant's 
car, it w T as logical to infer that the jury was still 
questioning wiiether someone else could have actu- 
ally fired the shots from the backseat, and al- 
though deadlocked before viewing the car, jury 
was able to reach a verdict rather quickly after the 
viewing. Barron v. U.S., 2003, 818 A.2d 987. 
Criminal Law <&* 1174(1) 

67. Other offenses, admissibility of evi- 
dence 

Trial judge did not abuse his discretion by ad- 
mitting into evidence, over objection, proof that, 
fifteen months after the charged offense of posses- 
sion of crack cocaine with the intent to distribute it 
while armed (PWIDWA), defendant was arrested 
again, and that on this later occasion defendant 
had in his possession twenty-two grams of crack 
cocaine, two pagers, and $120 in cash, where de- 
fendant contended that the forty-eight rocks of 
cocaine recovered from his possession at the time 
of his arrest for current charge were for his per- 
sonal use, thus placing in issue whether he intend- 
ed to distribute the cocaine. Anthony v. U.S., 
2007, 935 A.2d 275. Criminal Law '<&* 371.33; 
Criminal Law <^> 373.22 

69. Declarations by accused, admissibility 

of evidence 

Any error in excluding handwritten note found 
in victim's bedroom, which stated "[m]y life is 
going down the drain more and. more [victim] is 
pulling away from me more now," was harmless, in 
prosecution for murder; the government's case 
against defendant was strong and undermined de- 
fendant's account of what occurred when victim, 
his girlfriend, was shot, and while defendant stated 
that both his hands and victim's hands were on the 
gun when it discharged, medical examiner who 
conducted the autopsy testified that the forensic 
evidence was completely inconsistent with victim 
having had the gun in her hand when she was shot, 
because no blood or "blowback" was found on the 
backs of either of her hands. Riddick v. U.S., 
2010, 995 A.2d 212. Criminal Law &* 1170(1) 

After invoking his right to counsel by saying to 
first police officer, "I'm done talking to you. Go get 
my lawyer," defendant's immediately foil owing- 
statement to a second police officer, "Can I talk to 
you, please?" evinced a willingness and a desire for 
a generalized discussion about the investigation, 
thus permitting the resuming of custodial interro- 
gation; defendant voluntarily waived his Miranda 
rights when he initially agreed to speak with the 
police, there was no suggestion that defendant did 
not still understand those rights when he reinitiat- 
ed contact, defendant had previous experience with 
the criminal justice system, and defendant demon- 
strated knowledge of his rights by invoking his 
right to counsel in a strategic manner to manipu- 
late the situation and exclude first officer from the 
interview room. Jennings v. U.S., 2010, 989 A.2d 
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1106. Criminal Law ©^ 411.81; Criminal Law ©^ 
411.98 

Defendant's statement that he had a gun was 
voluntary, even though defendant argued, inter 
alia, that he made the statement in response to a 
tense, rapidly unfolding situation with pervasive 
police presence; defendant was not under formal 
aires t and was not in handcuffs, no guns were 
pointed at defendant, only two officers were on the 
scene, defendant was on a public street in a resi- 
dential neighborhood, and nothing else suggested 
that defendant's will was overborne in such a way 
that his statement had to be deemed the product of 
coercion. Green v. U.S., 2009, 974 A.2d 248. 
Criminal Law ©^ 411.47 

Officer's questions and actions fell within ambit 
of public safety exception to Miranda rule, and 
thus defendant's statement that he fired weapon 
was admissible in trial for carrying pistol without 
license and related weapons offenses, where officer 
engaged in questioning only after defendant told 
officer that he had been shot, and after seeing 
defendant and second individual with apparent in- 
juries from bullet wounds, and questions as whole 
objectively reflected officer's stated aim to ascer- 
tain and neutralize any threat posed by other 
shooters in altercation. Crook v. U.S., 2001, 771 
A.2d 355. Criminal Law <^> 411.41 

70. Hearsay, admissibility of evidence 

Statements made during videotaped conversa- 
tion by friend of defendant, asserting to defendant 
that friend had provided defendant with a gun a 
w T eek before defendant's wife was murdered, were 
adoptive admissions by defendant, and thus could 
be admitted in trial for first-degree murder with- 
out violating the Confrontation Clause though de- 
fendant's friend did not testify at trial, as defen- 
dant was listening to friend's statements, friend 
repeatedly expressed concern about the temporal 
proximity to giving defendant a gun and the mur- 
der of defendant's wife, assertion that friend pro- 
vided a gun was an assertion that defendant under 
all the circumstances should have naturally been 
expected to deny if it was untrue, and, though 
defendant denied assertions or suggestions he 
killed his wife, defendant did not deny assertions 
that friend provided him with a gun. Wilson v. 
U.S., 2010, 995 A.2d 174. Criminal Law <&* 410.35; 
Criminal Law <&> 662.8 

71. Expert testimony, admissibility of evi- 
dence 

Trial judge made sufficient inquiry, in domestic 
violence prosecution, to determine whether psy- 
chologist's proposed testimony on battered woman 
syndrome (BWS) satisfied Dyas requirements for 
admissibility of expert testimony, where judge held 
proceeding in limine with respect to proposed tes- 
timony and judge took judicial notice of, and 
adopted, transcript of Dyas hearing from case 
involving BWS testimony from psychologist. 
D.C.Code 1981, §§ 22-504, 22-3204(b). Nixon v. 
U.S., 1999, 728 A.2d 582, adhered to on denial of 
rehearing 736 A.2d 1031, certiorari denied 120 
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S.Ct. 841, 528 U.S. 1098, 145 L.Ed.2d 707. Crimi- 
nal Law <s=> 474.4(3) 

Psychologist's expert testimony on battered 
woman syndrome (BWS) was beyond ken of lay 
trier of fact and would be helpful to jurors in their 
consideration of evidence in domestic violence 
prosecution, and thus, testimony was admissible. 
D.C.Code 1981, §§ 22-504, 22-3204(b). Nixon v. 
U.S., 1999, 728 A.2d 582, adhered to on denial of 
rehearing 736 A.2d 1031, certiorari denied 120 
S.Ct. 841, 528 U.S. 1098, 145 L.Ed.2d 707. Crimi- 
nal Law <£=> 474.4(3) 

Psychologist's expert testimony on battered 
woman syndrome (BWS) was relevant, and prose- 
cution laid sufficient foundation for its admission in 
domestic violence prosecution, even though psy- 
chologist did not examine or specifically diagnose 
victim. D.C.Code 1981, §§ 22-504, 22-3204(b). 
Nixon v. U.S., 1999, 728 A.2d 582, adhered to on 
denial of rehearing 736 A.2d 1031, certiorari denied 
120 S.Ct. 841, 528 U.S. 1098, 145 L.Ed.2d 707. 
Criminal Law <£^ 474.4(3); Criminal Law ©^ 
486(6) 

Probative value of psychologist's expert testimo- 
ny on battered woman syndrome (BWS) was not 
substantially outweighed by its prejudicial effect, 
and thus, testimony was admissible in domestic 
violence prosecution. D.C.Code 1981, §§ 22-504, 
22-3204(b). Nixon v. U.S., 1999, 728 A.2d 582, 
adhered to on denial of rehearing 736 A,2d 1031 , 
certiorari denied 120 S.Ct. 841, 528 U.S. 1098, 145 
L.Ed.2d 707. Criminal Law <^ 474.4(3) 

Experienced psychologist who wrote and lec- 
tured widely on subject of domestic violence, and 
who previously had been qualified as expert wit- 
ness approximately 75 times was qualified to give 
expert testimony on battered woman syndrome 
(BWS) in domestic violence prosecution, despite 
claim that psychologist had severe feminist bias. 
D.C.Code 1981, §§ 22-504, 22-3204(b). Nixon v. 
U.S., 1999, 728 A.2d 582, adhered to on denial of 
rehearing 736 A.2d 1031, certiorari denied 120 
S.Ct. 841, 528 U.S. 1098, 145 L.Ed.2d 707. Crimi- 
nal Law C=» 479 

73, Presumptions and burden of proof — In 
general 

To impose the higher penalty for offense of 
carrying a dangerous or deadly weapon, the gov- 
ernment must prove that the defendant carried the 
object outside his home or business. Wright v. 
U.S., 2007, 926 A.2d 1151. Weapons <^> 171 

To prevail on charge of carrying a dangerous or 
deadly weapon, the government must prove (1) 
that the defendant carried a "deadly or dangerous 
weapon" either openly or concealed on his person, 
and (2) that the weapon is capable of being con- 
cealed; in cases involving a pistol, the government 
must also prove that the defendant carried the 
pistol without a license. Wright v. U.S., 2007, 926 
A.2d 1151. Weapons <z=> 163 

Government is not required, in prosecution for 
carrying dangerous weapon in which the item in 
question is a knife, to prove specific intent to use 
knife for an unlawful purpose; rather, because a 
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knife may be lawfully used as a tool or for other 
utilitarian purpose, the test is whether the purpose 
of carrying the object, under the circumstances, is 
its use as a weapon. Reed v. U.S., 2003, 828 A. 2d 
159. Weapons ©=» 169 

That purpose of carrying knife was to use it as a 
dangerous weapon may be established, in prosecu- 
tion for carrying a dangerous weapon, by proof of 
the surrounding circumstances, such as the time 
and place the defendant was found in possession of 
the knife. Reed v. U.S., 2003, 828 A.2d 159. 
Weapons <3=> 169 

To prove the charge of assault with a dangerous 
weapon, the government must prove beyond a 
reasonable doubt that the accused: (1) attempted 
with force and violence to injure another; (2) at 
the time had the apparent present ability to injury 
the victim; (3) intended to perform the acts consti- 
tuting the assault; and (4) committed the assault 
with a dangerous weapon. Price v. U.S., 2002, 813 
A.2d 169. Assault And Battery &* 56 

In order to convict for carrying a dangerous 
weapon, where the instrument in question is a 
knife, the government must prove beyond a rea- 
sonable doubt that (1) the defendant carried the 
knife either openly or concealed; (2) the defendant 
had the intent to do the acts constituting the 
carrying of the weapon; and (3) the purpose of 
carrying the instrument was its use as a dangerous 
weapon. Lewis v. U.S., 2001, 767 A2d 219. 
Weapons <s=> 163 

74. Actual or constructive possession, 

presumptions and burden of proof 

In a trial for carrying a pistol without a license 
based on constructive possession, the government's 
proof must go beyond the broader concept of 
constructive possession alone to show that the 
pistol was in such proximity to the person as to be 
convenient of access and within reach. Smith v. 
U.S., 2006, 899 A.2d 119. Weapons ^ 167 

To establish constructive possession, the govern- 
ment had to prove beyond a reasonable doubt that 
defendant (1) knew of the handgun's presence and 
had both (2) the ability and (3) the intent to 
exercise dominion and control over it. Williams v. 
U.S., 2005, 884 A.2d 587. Weapons &» 167 

75. Lack of licensure, presumptions and 

burden of proof 

To support conviction for carrying a pistol with- 
out a license (CPWL) on an aiding and abetting 
theory of liability, there must be a showing of some 
conduct by an alleged accomplice of an affirmative 
character in furtherance of act of carrying pistols 
by principals. McCoy v. U.S., 2000, 760 A.2d 164, 
certiorari denied 121 S.Ct, 1636, 532 U.S. 987, 149 
L.Ed.2d 496, certiorari denied 121 S.Ct. 2257, 533 
U.S. 909, 150 L.Ed.2d 243, certiorari denied 122 
S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, certiorari 
denied 122 S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 
399. Weapons <§=> 204 
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— Knowledge and control of weapon, 
presumptions and burden of proof 

In regard to possessory weapons offenses, do- 
minion or control over the weapon is shown when 
the accused has some appreciable ability to guide 
its destiny. White v. U.S., 2000, 763 "A2d 715. 
Weapons <3=> 166 

83. Instructions — In general 
Instruction that stated that an aider and abettor 

is legally responsible for the acts of other persons 
that are the "natural and probable consequence" of 
the crime in which he intentionally participates 
was not plain error in prosecution for assault with 
a dangerous weapon (ADW), aggravated assault 
while armed (AAWA), possession of a firearm dur- 
ing a crime of violence (PFCV), carrying a pistol 
without a license (CPWL), possession of an unreg- 
istered firearm (UF), and unlawful possession of 
ammunition (UA), even though "natural and proba- 
ble consequence" language in the aiding and abet- 
ting instruction had been rejected since defen- 
dant's trial, as defendant could not demonstrate 
that his substantial rights were affected, in light of 
overwhelming evidence that defendant "knowingly 
and intelligently" participated, in the commission of 
such offenses. "Little v. U.S., 2010, 989 A.2d 1096. 
Criminal Law<&» 1038.1(3.1) 

Trial judge was not required to define term 
"great bodily injury," used in jury instruction de- 
fining "dangerous weapon" in prosecution for car- 
rying a dangerous weapon (CDW), in accord with 
definition of element of "serious bodily injury" 
under aggravated assault statute; trial judge de- 
fined "dangerous weapon" in accord with instruc- 
tion defining term, "great bodily injury" as used in 
definition did not have a "technical" meaning dif- 
ferent from its ordinary meaning in context of 
factual circumstances of case, and there was no 
inquiry from jury requesting clarification or defini- 
tion of term. Savage-El v. U.S., 2006, 902 A.2d 
120. Criminal Law <3=> 800(2); Weapons <>> 324 

Defendant charged with drug trafficking and 
weapons offenses was not entitled to missing wit- 
ness instruction regarding individual who filed 
complaint with Civilian Complaint Review Board 
(CCRB) for arresting police officers' conduct, as 
defendant failed to establish the peculiar availabili- 
ty of the witness to the government, where govern- 
ment attempted, unsuccessfully, to subpoena wit- 
ness for trial, and defendant's counsel was given 
witness's name and address, and when he attempt- 
ed to contact witness, defendant's brother an- 
swered the door of witness's apartment. Farley v. 
U.S., 2001, 767 A.2d 225, certiorari denied "l22 
S.Ct. 415, 584 U.S. 982, 151 L,Ed.2d 316. Criminal 
Law &=> 788 

84. Necessity and sufficiency, instruc- 
tions 

Aiding and abetting instruction needs no modifi- 
cation in regard to possessory weapon offenses like 
possessing a firearm during a crime of violence. 
D.C.Code 1981, § 22-3204(b). Fisher v. U.S., 
2000, 749 A.2d 710, certiorari denied 121 S.Ct. 
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1159, 531 U.S. .1180, 148 L.Ed.2d 1019. Criminal 
Law <5=> 792(3) 



8G. Issues relating to jury trial, instruc- 
tions 

Instruction given by trial judge to jury in re- 
sponse to prosecutor's misrepresentations of testi- 
mony of defense witness during rebuttal argument; 
in which prosecutor asserted that witness had in- 
criminated defendant of possession of a pistol when 
in fact she had not, that the jury's recollection 
controlled and that counsel's statements were not 
evidence, was insufficient to cure prejudice caused 
by misrepresentations in prosecution for posses- 
sion of crack cocaine with the intent to distribute it 
while armed (PWIDWA), possession of a firearm 
during a crime of violence or dangerous offense 
(PFCV), and carrying a pistol without a license 
(CPWOL); misrepresentations were serious in na- 
ture and instruction did not alert jury to prosecu- 
tor's clear mischaracterization of the evidence. 
Anthony v. U.S., 2007, 935 A.2d 275. Criminal 
Law ^ 2208 

87. Possession, instructions 

Record did not support defendant's contention 
that trial court's jury instruction regarding a car- 
rying a pistol without a license (CPWL) conviction 
based on a constructive possession theory confused 
jury; once jury was reinstructed as to actual and 
constructive possession, after expressing confusion 
between CPWL and possession of an unregistered 
firearm, there were no further notes sent to the 
court indicating any confusion. Johnson v. U.S., 
2004, 840 A.2d 1277" Weapons <3^ 328 
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Instruction that stated that an aider and abettor 
is legally responsible for the acts of other persons 
that are the "natural and probable consequence" of 
the crime in which he intentionally participates 
was not plain error in armed robbery (AR) prose- 
cution, even though "natural and probable conse- 
quence" language in the aiding and abetting in- 
struction had been rejected since defendant's trial, 
as defendant could not demonstrate that his sub- 
stantial rights were affected, in light of overwhelm- 
ing evidence that defendant was an active partici- 
pant in the robbery. Little v. U.S., 2010, 989 A2d 
1096. Criminal Law <^> 1038.1(3.1) 

88. Self-defense, instructions 

Self defense instraction on the charge of carry- 
ing a dangerous weapon (CDW) was not warrant- 
ed, in trial that resulted in acquittal of defendant 
on charges of second degree murder while armed 
and manslaughter while armed but conviction of 
defendant on the charge of CDW, where defendant 
had just fended off an assault by victim, defendant 
picked up ice pick as he left his home as a precau- 
tion, and defendant anticipated the use of the ice 
pick as a weapon if the victim resumed his assaul- 
tive behavior. Mack v. U.S., 2010, 6 A.3d 1.224. 
Weapons ©=> 202 
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90. Possession of weapon generally, 

weight and sufficiency of evidence 

Evidence was sufficient to show that defendant 
had constructive possession of gun and ammunition 
found in vehicle that he had been driving, so as to 
support convictions for possession of an unregis- 
tered firearm (UF), unlawful possession of ammu- 
nition (UA), and carrying a pistol without a license 
(CPWL); gun was located next to where defendant 
had been sitting and was immediately visible to 
law enforcement officer when he walked toward 
driver's side of vehicle. Carter v. United States, 
2008, 957 A.2cl 9. Weapons ®=> 291(5) 

Evidence was sufficient to support convictions 
for second-degree murder while armed, possession 
of a firearm during a crime of violence (PFCV), 
and carrying a pistol without a license (CPWL), 
even though defendant argued that the testimony 
of one witness was too contradictory and unsub- 
stantiated to identify him sufficiently as a shooter- 
eyewitness testified that she saw defendant and 
codefendant both shoot in the direction of a car 
being driven by victim and identified defendant by 
his appearance and nickname, two officers testified 
that they saw defendant near the scene after the 
murder, a defense witness testified that she heard 
what sounded like two guns, and, inter alia, no 
physical evidence undermined the government's 
case. Paige v. U.S., 2011, 25 A.3d 74. Homicide 
©=> 1181; Weapons <3^> 294(5) 

91. Constructive possession, weight and 

sufficiency of evidence 

Evidence was insufficient to show that juvenile 
intended to exercise dominion and control over 
loaded pistol found during execution of warrant to 
search residence and, thus, was insufficient to sup- 
port, on a theory of constructive possession, adju- 
dication of guilt in delinquency case for carrying - a 
pistol without a license, unlawful possession of an 
unregistered firearm, and unlawful possession of 
ammunition for an unregistered firearm, even 
though pistol was in close proximity to juvenile in 
her bedroom, and juvenile knew that pistol was 
present; juvenile's adult boyfriend was in bedroom 
with juvenile, and nothing showed that it was not 
boyfriend who owned pistol and brought it to 
bedroom. In re R.G., 2007, 917 A.2d 643. Infants 
&» 176 

Evidence was sufficient to find that defendant 
was in at least constructive possession of gun 
found in his station wagon, and thus, was sufficient 
to support convictions for possessory weapons of- 
fenses; government's evidence established that de- 
fendant owned the station wagon and that he was 
its driver on the night he was arrested, and police 
officers testified that the loaded revolver was on 
the car's floor at defendant's right thigh. White v. 
U.S., 2000, 763 A.2d 715. Weapons ^ 291(3) 

92. Unlicensed weapon, weight and suffi- 
ciency of evidence 

For purposes of the statute criminalizing the 
carrying of a pistol without a license, a defendant 
may be found to have carried a pistol if the pistol 
was in such proximity as to be convenient of access 
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and within reach. Howerton v. U.S., 2009, 964 
A.2d 1282. Weapons <^> 170 

Evidence was sufficient to show that a handgun 
was in such proximity to defendant as to be conve- 
nient of access and within reach, so as to support a 
conviction for carrying a pistol without a license 
(CPWL); police officers found the handgun on top 
of a dresser about 18 feet from where defendant 
was standing when the officers entered defendant's 
apartment. Howerton v. U.S., 2009, 964 A.2d 
1282. Weapons ®=> 291(5) 

Evidence was sufficient to show that defendant 
had intent to exercise dominion or control over 
pistol found in glove compartment of vehicle in 
which he was a passenger, so as to support convic- 
tion for carrying a pistol without a license based on 
constructive possession; just before police officer 
asked defendant to exit vehicle after smelling mar- 
ijuana, defendant was sitting in slouched position 
in front passenger seat with his knees against 
glove compartment, piece of tubing was across 
latch, latch was otherwise in good working condi- 
tion, and jury could have inferred that defendant 
elected to hold glove-compartment door shut to 
conceal pistol Smith v. U.S., 2006, 899 A.2d 119. 
Weapons <3=^ 291(5) 

Evidence of defendants' participation in the larg- 
er scheme to murder victim was insufficient to 
support convictions for carrying a pistol without a 
license (CPWL) on an aiding and abetting theory. 
McCoy v. U.S., 2000, 760 A.2cl 164, certiorari de- 
nied 121 S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, 
certiorari denied 121 S.Ct. 2257, 533 U.S. 909, 150 
L.Ed.2d 243. certiorari denied 122 S.Ct. 227, 534 
U.S. 900, 151 L,Ed.2d 163, certiorari denied 122 
S.Ct. 486, 534 U.S. 1005, 151 L.Ecl.2d 399. Weap- 
ons <^ 296 

93. Carrying weapon, weight and suffi- 
ciency of evidence 

Evidence was sufficient to support conviction of 
defendant for possession of a firearm during a 
crime of violence, at trial of two defendants for 
murder and other crimes arising out of a retaliato- 
ry shooting; two witnesses to the shooting testified 
they saw such defendant shoot at them. Mitchell 
v. U.S., 2009, 985 A.2d 1125, certiorari denied 131 
S.Ct, 226, 178 L.Ed.2d 150. Weapons s=> 294(1) 

Evidence was sufficient to support convictions of 
defendants for carrying a pistol without a license 
(CPWL), at trial of two defendants for murder and 
other crimes arising out of a retaliatory shooting; 
Certificates of No Record (CNRs) of a license to 
carry a pistol for both defendants were admitted 
into evidence. Mitchell v. U.S., 2009, 985 A.2d 
1125, certiorari denied 131 S.Ct, 226, 178 L.Ed.2d 
150. Weapons <§=> 291(5) 

Evidence was insufficient to support two defen- 
dants' convictions for carrying a pistol without a 
license (CPWL), possession of an unregistered 
firearm (UF), and possession of unregistered am- 
munition (UA), even though the government pre- 
sented proof that neither defendant had a license 
or registration for a pistol; the government's theo- 
ry was that defendants aided and abetted a con- 
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spirator in his possession and carrying of a pistol, 
and the government did not present evidence that 
the coconspirator lacked a license and firearm 
registration on the day in question. Walker v. 
U.S., 2009, 982 A.2d 723. Weapons <3=> 291(5) 

There was ample evidence from which the jury 
could infer that the gun was a "pistol" so as to 
support defendant's conviction for carrying a pistol 
without a license; defendant repeatedly referred to 
the firearm as a pistol and specifically testified 
that the gun was a .45 pistol, witness testified that 
he saw defendant carrying the gun in his pocket, 
and defendant admitted that he carried the gun in 
his waistband. Brown v. U.S., 2009, 979 A.2d 630, 
certiorari denied 131 S.Ct 819, 178 L.Ed.2d 560. 
Weapons <^> 281; Weapons <^ 291(5) 

There was sufficient evidence upon which jury 
could have found that defendant possessed a 
sawed-off shotgun, for purposes of charges of pos- 
session of an unregistered firearm and carrying a 
dangerous weapon outside the home or business; 
at trial, the government presented testimony that 
defendant had actual possession of the sawed-off 
shotgun prior to its being recovered by the police. 
Wright v. U.S., 2007, 926 A.2d 1151. Weapons @=> 
281; Weapons <£=» 291(3) 

Sufficient evidence supported conviction for car- 
rying a dangerous weapon (CDW); defendant was 
seen with spray bottle of gasoline by two wit- 
nesses, and third observed her standing next to 
window ledge where bottle was located, defendant 
acknowledged that she was carrying gasoline to 
use as a weapon, and defendant's motive to avoid 
her imminent eviction and her prior statements 
tying her likely eviction to prospective violent con- 
duct by her, added force to reasonable inferences 
to be drawn from other circumstantial evidence 
that she intended to use her bottle of gasoline not 
just to "spray people," but to cause explosion that 
could have seriously injured others. Savage-El v. 
U.S., 2006, 902 A.2d 120. Weapons <^> 281; Weap- 
ons <^> 291(3) 

Finding that defendant carried knife for use as a 
weapon was supported, in prosecution for carrying 
dangerous weapon, by evidence that defendant was 
sitting alone in a car late at night, in a neighbor- 
hood known for drug activity, with a substantial 
quantity of drugs in the pocket of his jacket, and 
that knife he was carrying was a three-inch dag- 
ger. Reed v. U.S., 2003, 828 A.2d 159. Weapons 
<3=>281; Weapons <s=> 291(3) 

Evidence in prosecution for attempted carrying 
of dangerous or deadly weapon supported finding 
that defendant carried concealed knife for use as 
"dangerous weapon"; defendant was attempting to 
enter government building with knife, explanation 
he gave for his presence was highly dubious, knife 
was nearly nine inches long when opened, it could 
not be described as "friendly-looking instrument," 
and defendant offered no innocent explanation re- 
garding reason he was carrying it. Lewis v. U.S., 
2001, 767 A.2cl 219. Weapons <3=> 297 
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94. Knowledge and control of weapon, 

weight and sufficiency of evidence 

Jury's apparent discrediting of defendant's testi- 
mony that he knew nothing of gun found in. auto- 
mobile that defendant was driving, in finding that 
defendant knowingly possessed gun, was not alone 
sufficient basis to affirm defendant's convictions 
for carrying firearm during and in relation to drug 
trafficking crime and carrying pistol without li- 
cense, upon defendant's challenge that government 
did not present sufficient evidence to establish 
such knowledge. 18 U.S.C.A. § 924(c)(1); 
D.C.Code 1981, § 22-3204(a). U.S. v. Toms, 
CAD.C.1998, 136 F.3d 176, 329 U.S.App.D.C. 33, 
rehearing denied, denial of post-conviction relief 
affirmed" 396 F.3d 427, 364 U.S.App.D.C. 397. 
Weapons <&=> 291(5); Weapons <&=> 294(1) 

Evidence supported trial court's finding in delin- 
quency case that juvenile had knowledge of pres- 
ence of loaded pistol found during execution of 
warrant to search residence, for purpose of deter- 
mining whether juvenile had constructive posses- 
sion of pistol and ammunition and, thus, whether 
evidence supported adjudication of guilt for carry- 
ing a pistol without a license, unlawful possession 
of an unregistered firearm, and unlawful posses- 
sion of ammunition for an unregistered firearm; 
pistol was located in close proximity to juvenile 
and in room that was habitually occupied by her. 
In re R.G., 2007, 917 A.2d 643. Infants <5=> 176 

Evidence was sufficient to convict defendant of 
weapons offenses; defendant was owner of vehicle 
and was driving it on night of traffic stop, defen- 
dant twice attempted to move his hand directly 
toward handgun, and defendant once batted for- 
ward a bag of chips resting on front seat, with 
apparent purpose in each instance to conceal or 
cover butt of gun which could be seen protruding 
from underneath front seat, and evidence of defen- 
dant's gestures provided more than a sufficient 
basis upon which jurors could infer that defendant 
both knew of gun and intended to conceal it. 
Williams v. U.S., 2005, 884 A,2d 587. Weapons <s=> 
291(3) 

With respect to possessory weapons offenses, 
knowledge of the whereabouts of the weapon may 
be inferred from circumstantial evidence. White v. 
U.S., 2000, 763 A.2d 715. Weapons ®=> 291(1) 

95. Operability of weapon, weight and 

sufficiency of evidence 

Sufficient evidence supported conviction for car- 
rying a pistol without a license (CPWL); while 
there was no direct evidence on the gun barrel 
length, a firearms expert first distinguished be- 
tween revolvers and semiautomatic or fully auto- 
matic pistols and then testified that the bullet 
fragments and cartridge found at the scene "would 
have been fired in a semiautomatic pistol" or "fully 
automatic," and this expert testimony was suffi- 
cient to enable a reasonable juror to conclude that 
the gun used to kill the victim was a pistol. Hobbs 
v. U.S., 2011, 18 A.3d 796. Criminal Law «=» 494; 
Weapons ©=> 291(5) 
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Operability of gun at issue on charge of carrying 
a pistol without a license (CPWL) was supported 
by sufficient evidence, including evidence that 
charged juvenile lifted up his shirt and showed gun 
as part of his threatening conduct, and that despite 
the arrival of the police, he and another boy elect- 
ed to re-emerge from building and recover their 
guns, which they had ditched when police came. 
In re R.S., 2010, 6 A.3d 854. Weapons <5=> 281; 
Weapons <&=> 291(5) 

Evidence was insufficient to show that the pistol 
that defendant carried was operable so as to sup- 
port his conviction for carrying a pistol without a 
license; evidence showed only that defendant had 
what appeared to be a revolver which he never 
pointed while with two men who had operable 
semi-automatic weapons, and it was too speculative 
to infer from these facts that defendant's weapon, 
which the other evidence tended to show was not 
used, must also have been operable. Price v. U.S., 
2002, 813 A.2d 169. Weapons <3=> 291(5) 

96. Persons liable, weight and sufficiency 

of evidence 

Evidence was sufficient to convict co-defendant 
of two counts of second-degree murder and one 
count of possession of a firearm during a crime of 
violence (PFCV) as an aider and abettor, during 
trial of defendant and co-defendant arising out of 
the shooting death of two victims that allegedly 
had been trying to break into co-defendant's car; 
there was evidence that co-defendant gave defen- 
dant a machine gun just prior to the shootings 
after being informed that two young men were 
trying to break into his car, co-defendant's cell- 
mate testified that co-defendant confessed that he 
was in parking lot with defendant when victims 
were shot, and cell mate testified that co-defendant 
gave a direct order to shot when one of his com- 
panions asked what he wanted them to do. Cole- 
man v. U.S., 2008, 948 A.2d 534, certiorari denied 
130 S.Ct. 349, 175 L.Ed.2d 231. Homicide <3=> 
1207; Weapons <3=> 296 

Evidence was sufficient to support defendant's 
conviction for assault with dangerous weapon on 
an aiding and abetting theory; defendant was at 
scene of crime with his two cohorts and made his 
escape at the same time, defendant never dis- 
tanced himself from the crimes and instead de- 
manded to know who had shot at his car as one of 
his companions threatened to kill everyone on the 
block, defendant had weapon in view while his two 
cohorts had their deadly weapons out as they made 
their threats, and from his actions, it was reason- 
able to infer that defendant knew about crimes, 
took some part in confrontation, and facilitated its 
commission. Price v. U.S., 2002, 813 A.2d 169. 
Assault And Battery &=> 91.12 

Evidence supported conviction for possessing a 
firearm during a crime of violence, either as a 
principal or as an aider and abettor, where defen- 
dant and another were both armed and entered 
victims' house intending to rob victims, and defen- 
dant subsequently shot and killed victims. 
D.C.Code 1981, § 22-3204(b). Fisher v, U.S., 
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2000, 749 A2d 710, certiorari denied 121 S.Ct. 
1159, 531 U.S. 1180, 148 L.Ed.2d 1019. Weapons 
<$=> 294(3); Weapons <^> 296 

99. Homicide offenses, weight and suffi- 
ciency of evidence 

Evidence was sufficient to support co-defen- 
dant's conviction of possession of a firearm during 
the commission of a dangerous offense; co-defen- 
dant admitted shooting victim in the head while 
another co-defendant shot the victim in the body, 
and ballistic evidence corroborated co-defendant's 
statement. Hammond v. U.S., 2005, 880 A.2d 
1066, certiorari denied 126 S.Ct. 2373, 547 U.S. 
1184, 165 L.Ed.2d 287, certiorari denied 127 S.Ct. 
374, 549 U.S. 931, 166 L.Ed.2d 231, denial of post- 
conviction relief affirmed 979 A.2d 26, habeas cor- 
pus denied 677 F.Supp.2d 286, habeas corpus de- 
nied 759 F.Supp.2d 49, appeal dismissed 2011 WL 
2618210, rehearing en banc denied. Weapons <£=> 
296 

Sufficient evidence supported conviction for pos- 
session of a firearm during the commission of a 
crime of violence (PFCOV) and carrying a pistol 
without a license (CPWL) under theory of aiding 
and abetting; government introduced evidence that 
neither co-defendant had valid license to carry 
firearm, there was ample evidence to show that 
one defendant shot and killed victim, and there 
was ample evidence to find that second defendant 
was active in conspiracy and also aided and abet- 
ted the crimes of PFCOV and CPWL. McCul- 
lough v. U.S., 2003, 827 A.2d 48. Weapons <&=» 296 

100. Burglary offenses, weight and suffi- 
ciency of evidence 

Defendants' convictions for second-degree bur- 
glary while armed, armed robbery, and possession 
of firearm during crime of violence were supported 
by witnesses' identifications and other evidence 
including kind of clothing worn by defendants and 
car they were driving when they were appre- 
hended." D.C.Code 1981, §§ 22-1801(b), 22-2901, 
22-3202, 22-3204(b). Gregg v. U.S., 2000, 754 A.2d 
265, certiorari denied 121 S.Ct. 430, 531 U.S. 980, 
148 L.Ed.2d 438, habeas corpus dismissed 2010 
WL 3153984. Burglary ©=> 41(6); Criminal Law 
<3=>566; Robbery <^> 24.40 

101. Robbery offenses, weight and suffi- 
ciency of evidence 

Evidence was sufficient to support finding that 
juvenile was among the individuals who committed 
the charged armed robbery; positive identifications 
were made by two victims at a show-up held some 
twenty-five minutes after the robbery, victim testi- 
fied that he recognized defendant by his facial 
features, dreadlock hair style and wristbands, vic- 
tims professed to have no doubt about their identi- 
fications, and victim was robbed of three new and 
recently-obtained twenty-dollar bills, while defen- 
dant was found by police in possession of three 
new twenty-dollar bills. In re T.C., 2010, 999 A.2d 
72. Infants <^> 176 

Evidence was sufficient to show that defendant 
assaulted victim with intent to rob him, so as to 
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support conviction for assault with intent to com- 
mit robbery while armed (AWIRWA) and related 
conviction for possession of a firearm during a 
crime of violence or dangerous offense (PFCV); 
victim dropped personal items while walking, de- 
fendant informed victim that he had dropped 
something, victim retrieved his dropped items, 
thanked defendant, and continued walking, and 
defendant uttered, "[W]hat about me?" while draw- 
ing a gun. Carter v. United States, 2008, 957 A.2cl 
9. Robbery <3=> 24.55; Weapons <^> 294(4) 

Evidence was sufficient to support convictions 
for armed robbery, second-degree armed burglary, 
and possession of a firearm during a crime of 
violence or dangerous offense, even if pretrial pho- 
to array identification was suggestive because de- 
fendant was the oldest person shown; several eye- 
witnesses had amply opportunity to observe the 
perpetrators during the commission of the crimes, 
and they selected defendant's photo from the array 
and identified him in court. Stevenson v. U.S., 

2000, 760 A.2d 1034. Burglary <^> 41(6); Criminal 
Law <3=> 566; Robbery <3=> 24.40 

104. Sentence and punishment 

Trial court's rationale for sentencing defendant 
to a term of two to six years imprisonment under 
two sentencing statute provisions, which term did 
not exceed the statutory limit for carrying a pistol 
without a license, indicated that court was sentenc- 
ing defendant for a term of one to three years for 
carrying a pistol without a license and an addition- 
al one to three years on his prior convictions, even 
though court was only authorized to sentence de- 
fendant under one of the two applicable provisions; 
however, there was no such indication on the judg- 
ment and commitment order, and thus, a remand 
for resentencing was necessary due to the fact that 
the basis for the sentence was unclear. Johnson v. 
U.S., 2004, 840 A.2d 1277. Criminal Law <^> 
1181.5(8); Sentencing And Punishment <^> 539 

107. Preliminary proceedings, harmless 

or reversible error 

Government's failure to provide complaint sub- 
mitted to Civilian Complaint Review Board 
(CCRB), in which complainant alleged he was mis- 
treated by police officers who arrested defendant, 
would not require reversal of convictions for drug 
trafficking and weapons offenses, even assuming 
complaint was Brady material; presentation of the 
material to impeach officers' testimony would not 
have made a different result reasonably probable, 
where the evidence against defendant was over- 
whelming and none of the officers who testified 
were implicated in the complaint. Farley v. U.S., 

2001, 767 A.2d 225, certiorari denied 122 S.Ct. 415, 
534 U.S. 982, 151 L.Ecl.2d 316. Criminal Law &» 
1166(10.10) 

108. Counsel for accused, harmless or re- 
versible error 

Remand was required for hearing to determine 
advice defense counsel gave to defendant concern- 
ing immigration consequences of guilty plea to 
possession of unregistered firearm and carrying 
pistol without license, for purpose of ineffective 
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assistance of counsel claim, where record was un- 
clear regarding such advice. Kim v. U.S., 2002, 
792 A.2d 241. Criminal Law <^> 1181.5(6) 

Defense counsel was not ineffective in failing to 
introduce, during defendant's felony firearm pos- 
session prosecution, ceil phone records to corrobo- 
rate defendant's claim that he was carrying a cell 
phone rather than a gun during his encounter with 
the police; two officers saw defendant holding the 
gun, one officer testified to having been shot at by 
defendant, and the police later recovered a gun 
from the scene, and in light of that evidence, there 
was no reasonable probability that the result of the 
proceeding would have been different if counsel 
had sought to introduce his cell phone records. 
U.S. v. Hayes, C.A.D.C.2010, 371 Fed.Appx. 105, 
2010 WL 1169771, Unreported. Criminal Law <S=> 
1933 

109. Conduct of trial in general, harmless 

or reversible error 

Trial judge's questioning of defendant at trial, 
regarding his inconsistent explanations for why he 
confessed to a crime that he did not commit, was 
not plain error, notwithstanding defendant's claim 
that judge's questions indicated a skepticism of 
defendant's testimony; defendant's responses could 
have helped his defense by explaining why he gave 
a false confession, and trial counsel perceived the 
court's questioning as innocuous enough not to 
object or even pose follow-up questions. Jennings 
v.'lJ.S., 2010, 989 A.2d 1106. Criminal Law <s=> 
1035(8.1) 



111. Examination of witnesses, harmless 

or reversible error 

Defendant's failure to object to trial court's fail- 
ure to strike, sua sponte, government's allegedly 
self-vouching statements during its cross-examina- 
tion of defendant's wife about whether law enforce- 
ment, during its investigation, had asked her 
whether she had any information that would help 
defendant rendered the issue subject to review for 
plain error on appeal, in prosecution for assault 
with intent to kill while armed, aggravated assault 
while armed, possession of a firearm during a 
crime of violence, carrying a pistol without a li- 
cense, and malicious destruction of property. 
Shelton v. U.S., 2011, 26 A.3d 216. Criminal Law 
©=> 1037.1(2) 

Any error in trial court's restriction on defen- 
dants' questioning of complaining witness about 
witness' alleged prior conduct in loaning out his 
car and then falsely reporting it stolen was harm- 
less, in prosecution for armed carjacking and 
weapons offenses, where complainant's version of 
crime, his reputation for truthfulness, his past 
behavior with friends, and his history of criminal 
convictions were all ventilated for jury's consider- 
ation. D.C.Code 1981, §§ 6-2311(a), 6-2361(3), 
22-29030)), 22-3204(a, b). Brown v. U.S., 1999, 
726 A.2d 1.49, certiorari denied 120 S.Ct. 967, 528 
U.S. 1130, 145 L.Ed.2d 838. Criminal Law <©=» 
1170.5(1) 
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113. Admission of evidence, harmless or 

reversible error 

Erroneous admission of out-of-court videotaped 
admissions and plea statement of non-testifying 
codefendants reasonably contributed to guilty ver- 
dict for defendant on charges of murder, assault, 
and possession of a firearm, and thus, was not 
harmless; prosecution stated that jury should con- 
sider deciding conspiracy count first, because if 
defendant was guilty of conspiracy, then he was 
guilty of substantive offenses, defendant's mem- 
bership in conspiracy was established by videotape 
and plea statements, and prosecution used state- 
ments to establish motive for defendant's commis- 
sion of substantive offenses. Williams v. U.S., 
2004, 858 A.2d 978. Criminal Law <^ 1169.7 

114. Exclusion of evidence, harmless or 

reversible error 

Trial court's erroneous exclusion of the tran- 
script of defense witness's inconsistent statements 
before the grand jury was harmless; witness was 
at the scene of the shooting and was the only 
person who directly identified defendant as the 
shooter, he was called by the defense, which ar- 
gued that it was witness who had the motivation to 
shoot victim and actually did so, transcript of 
witness's testimony before the grand jury was not 
read in full at the trial, and instead, defense coun- 
sel would impeach aspects of witness's trial testi- 
mony by referring him to specific page of grand 
jury transcript and reading the specific statement 
that was inconsistent with witness's trial testimo- 
ny, and jury verdict revealed that jurors dismissed 
witness's testimony that defendant was the shoot- 
er. Spencer v. U.S., 2010, 991 A.2d 1185. Crimi- 
nal Law <&=> 1170.5(1) 

116. Instructions, harmless or reversible 

error 

Erroneous jury instruction indicating that defen- 
dant could be convicted of "using" firearm during 
drug trafficking incident even if he did not actively 
employ firearm was harmless, because jury neces- 
sarily found that defendant "carried " firearm, in 
violation of same statute, by finding defendant 
guilty of carrying a pistol without a license. 18 
U.S.C.A. § 924(c)(1); D.C.Code 1981, 

§ 22-3204(a). U.S. v. Toms, C.A.D.C.1998, 136 
F.3d 176, 329 U.S.App.D.C. 33, rehearing denied, 
denial of post-conviction relief affirmed 396 F.Bd 
427, 364 U.S.App.D.C. 397. Criminal Law <^> 
1172.8 

Jury instruction on carrying a dangerous weap- 
on (CDW) that reflected settled law at time of 
defendant's trial was not clearly contrary to the 
law at the time of appeal with respect to whether a 
knife, the alleged dangerous weapon, was entitled 
to Second Amendment protection, such that any 
error in the jury instruction in allowing a finding 
of guilt even if defendant carried the knife for use 
exclusively in self defense was not plain error; it 
was not clear or obvious that the United State 
Supreme Court, which had struck down a ban on 
operable handgun possession in the home in Dis- 
trict of Columbia v. Heller, would extend its ruling 
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to knives carried exclusively for use as a danger- 
ous weapon in self defense. Wooden v. U.S., 2010, 
6 A.3d 833. Criminal Law <$=* 1038.1(4) 

Trial court's erroneous submission to jury of 
charge of carrying pistol without license did not 
entitle defendant to relief, where trial court did not 
enter judgment against defendant on charge. 
Murray v. U.S., 2004, 855 A.2d 1126. Criminal 
Law ©^ 1172.8 

11.8. Review — In general 

Challenge to District of Columbia statutes alleg- 
edly prohibiting D.C. residents from lawfully pos- 
sessing pistols, was not ripe for review; residents 
failed to demonstrate any injury resulting from 
enforcement of the statutes inasmuch as only one 
of them had applied for a registration certificate 
and been refused, more than 25 years previously, 
none of them utilized formal review process, and 
they were unable to establish any hardship that 
would result from utilizing such review process. 
Secgars v. Ashcroft, 2004, 297 F.Supp.2d 201, af- 
firmed in part, reversed in part 396 F.3d 1248, 364 
U.S.App.D.C. 512, rehearing en banc denied 413 
F.3d 1, 367 U.S.App.D.C. 1, certiorari denied 126 
S.Ct. 1187, 546 U.S. 1157, 163 L.Ed.2d 1141. Con- 
stitutional Law <s=> 978 

Defendant's claim on appeal, alleging that gun 
control statutes denied him rights protected by the 
Second Amendment, was foreclosed by prior bind- 
ing precedents of Court of Appeals, which rejected 
claim. Andrews v. U.S., 2007, 922 A2d 449. 
Courts <3=> 90(3); Weapons <S=> 106(3) 

Trial court error in admitting hearsay testimony 
that identified defendant as one of two individuals 
that kidnapped victim prejudiced defendant and 
warranted reversal of his convictions for kidnap- 
ping, first-degree murder while armed, and posses- 
sion of a firearm during a crime of violence; defen- 
dant never confessed to the crimes, and girlfriend 
of co-defendant only testified that defendant pos- 
sessed revolver that was later identified as weapon 
that killed victim and that he gave revolver to co- 
defendant the following day. Randolph v. U.S., 
2005, 882 A2d 210. Criminal Law <2=> 1169.1(9) 

120.5. Standard of review, review 

In prosecution of defendant for carrying a pistol 
without a license, appellate court would review for 
plain error defendant's claim that trial judge erred 
by failing to provide jurors with an instruction 
defining the term "pistol" with regard to barrel 
length, given that defendant did not request such 
an instruction. Brown v. U.S., 2009, 979 A.2d 630, 
certiorari denied 131 S.Ct. 819, 178 L.Ed.2d 560. 
Criminal Law <^ 1038.3 

Entry of judgment on convictions for carrying a 
pistol without a license (CPWL), possession of an 
unregistered firearm (UF), and unlawful posses- 
sion of ammunition (UA) was not plain error, even 
though defendant argued that the convictions were 
obtained in violation of the Second Amendment as 
construed by the United States Supreme Court in 
District of Columbia v. Heller, in which the Su- 
preme Court held that the Second Amendment 
forbade any absolute prohibition of handguns held 
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and used for self defense in the home; the jury 
found that defendant used the gun in question to 
assault another, and no evidence was presented 
that defendant possessed the gun for purposes of 
self defense. Howerton v. U.S., 2009, 964 A.2d 
1282. Criminal Law <3=> 1030(2) 

121. Presentation and reservation of 

grounds for review 

Defendant preserved issue and had standing to 
challenge his convictions for carrying a pistol with- 
out a license (CPWL) and possession of an unreg- 
istered firearm (UF) under the Second Amend- 
ment by moving to dismiss indictment, even 
though he did not attempt to obtain a registration 
certificate and license for his handgun prior to his 
arrest. Plummer v. U.S., 2009, 983 A.2d 323, 
amended on denial of rehearing. Criminal Law <£=> 
1044.1(2); Weapons <^ 107(2) 

Assuming that psychologist's proposed expert 
testimony on battered woman syndrome (BWS) 
was subject to Frye standard for admissibility of 
scientific evidence, defendant could not demon- 
strate lack of requisite consensus, where defendant 
made no claim at trial that there were scientists 
who dissented from BWS methodology, and theory 
on which defendant relied was presented for first 
time on appeal. D.C.Code 1981, §§ 22-504, 
22-3204(b). Nixon v. U.S., 1999, 728 A.2d 582, 
adhered to on denial of rehearing 736 A.2d 1031, 
certiorari denied 120 S.Ct. 841, 528 U.S. 1098, 145 
L.Ed.2cl 707. Criminal Law <3=> 1043(3) 

Admission of psychologist's expert testimony on 
battered woman syndrome (BWS) in domestic vio- 
lence prosecution was not plainly wrong and did 
not result in or threaten miscarriage of justice; 
contrary to defendant's thesis, testimony was not 
"junk "science." D.C.Code 1981, §§ 22-504, 
22-3204(b). Nixon v. U.S., 1999, 728 A2d 582, 
adhered to on denial of rehearing 736 A.2d 1031, 
certiorari denied 120 S.Ct. 841, 528 U.S. 1098, 145 
L.Ed.2d 707. Criminal Law <s=> 1036.6 

Defendant was required to demonstrate plain 
error to prevail on claim that trial judge did not 
make sufficient inquiry, in domestic violence prose- 
cution, to determine whether psychologist's pro- 
posed testimony on battered woman syndrome 
(BWS) satisfied Dyas requirements for admissibili- 
ty of expert testimony, where counsel failed to 
object to basic procedure utilized by judge in de- 
termining whether psychologist should be permit- 
ted to testify. D.C.Code 1981, §§ 22-504, 
22-3204(b); Criminal Rule 52(b). Nixon v. U.S., 
1999, 728 A.2d 582, adhered to on denial of rehear- 
ing 736 A.2d 1031, certiorari denied 120 S.Ct. 841, 
528 U.S. 1098, 145 L.Ed.2d 707. Criminal Law &* 
1036.6 

Trial court's failure, in domestic violence prose- 
cution, to give limiting instruction regarding use of 
psychologist's expert testimony on battered woman 
syndrome (BWS) was not plain error, where, on 
direct examination, psychologist testified that she 
had not met defendant or victim and that she had 
no opinion regarding defendant's guilt, and, on 
cross-examination, defendant elicited from psychol- 
ogist, even more forcefully, exactly what testimony 
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Note 121 

psychologist did not give. D.C.Code 1981, ered evidence" consisting of victim's disclosure, at 
§§ 22-504, 22-3204(b); Criminal Rules 30, 52(b). time of sentencing, that she had contemplated 
Nixon v. U.S., 1999, 728 A.2d 582, adhered to on suicide and that she dreamed about being beaten 

9? i rVtiT'^ 7 ?? q 2 \ mo? \ ff r i0 SV! ei ^ d ^ defendant, as evidence was unlikely to produce 

120 S.Ct. 841, 528 U.S. 1098, 145 L.Ed.2d 07. ., + , ^ V, r , -, irio1 o, nn rn / ™ L, ;1 , 

Criminal Law ^ 1035(10) acquittal D.C.Code 1981, §§ 22-504, 22-3204(b). 

V ; Nixon v. U.S., 1999, 728 A.2d 582, adhered to on 

122. Determination and disposition, re- denial of rehearing 736 A.2d 1031, certiorari denied 

view 120 S.Ct. 841, 528 U.S. 1098, 145 L.Ed.2d 707. 

Defendant was not entitled to new trial on do- Criminal Law ©^ 945(2) 
mestic violence charges on basis of "newly discow 

§ 22-4504.01. Authority to carry firearm in certain places and for certain 
purposes. 

Notwithstanding any other law, a person holding a valid registration for a firearm may 
carry the firearm: 

(1) Within the registrant's home; 

(2) While it is being used for lawful recreational purposes; 

(3) While it is kept at the registrant's place of business; or 

(4) While it is being transported for a lawful purpose as expressly authorized by District 
or federal statute and in accordance with the requirements of that statute. 

(July 8, 1932, 47 Stat. 651, ch. 456, § 4a, as added May 20, 2009, D.C. Law 17-388, § 2(d), 56 DCR 1162.) 

Historical and Statutory Notes 

Legislative History of Laws tember 16, 2008. Any such action, proceeding, or 

For Law 17-388, see notes following § 22-4501. prosecution shall continue, or may be enforced, in 

Miscellaneous Notes the same manner and to the same extent as if the 

Section 3 of D.C. Law 17-388 provides: amendments made by that section had not been 



"Sec. 3. Savings clause. 

"Nothing in section 2 shall affect any action, 
proceeding, or prosecution commenced before Sep- 



made." 



§ 22-4504.02. Lawful transportation of firearms. 

(a) Any person who is not otherwise prohibited by the law from transporting, shipping, or 
receiving a firearm shall be permitted to transport a firearm for any lawful purpose from any 
place where he may lawfully possess and carry the firearm to any other place where he may 
lawfully possess and carry the firearm if the firearm is transported in accordance with this 
section. 

(b)(1) If the transportation of the firearm is by a vehicle, the firearm shall be unloaded, and 
neither the firearm nor any ammunition being transported shall be readily accessible or 
directly accessible from the passenger compartment of the transporting vehicle. 

(2) If the transporting vehicle does not have a compartment separate from the driver's 
compartment, the firearm or ammunition shall be contained in a locked container other 
than the glove compartment or console, and the firearm shall be unloaded. 
(c) If the transportation of the firearm is in a manner other than in a vehicle, the firearm 
shall be: 

(1) Unloaded; 

(2) Inside a locked container; and 

(3) Separate from any ammunition. 

(July 8, 1932, 47 Stat. 651, ch. 456, § 4b, as added May 20, 2009, D.C. Law 17-388, § 2(d), 56 DCR 1162.) 

Historical and Statutory Notes 
Legislative History of Laws "Sec. 3. Savings clause. 

For Law 17-388, see notes following § 22-4501. "Nothing in section 2 shall affect any action, 

Miscellaneous Notes proceeding, or prosecution commenced before Sep- 

Section 3 of D.C. Law 17-388 provides: tember 16, 2008. Any such action, proceeding, or 
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prosecution shall continue, or may be enforced, in amendments made by that section had not been 
the same manner and to the same extent as if the made." 

§ 22-4505. Exceptions to § 22-4504. 

(a) The provisions of § 22-4504 shall not apply to marshals, sheriffs, prison or jail wardens, 
or their deputies, policemen or other duly appointed law enforcement officers, including 
special agents of the Office of Tax and Revenue, authorized in writing by the Deputy Chief 
Financial Officer for the Office of Tax and Revenue to carry a firearm while engaged in the 
performance of their official duties, and criminal investigators of the Office of the Inspector 
General, designated in writing by the Inspector General, while engaged in the performance of 
their official duties, or to members of the Army, Navy, Air Force, or Marine Corps of the 
United States or of the National Guard or Organized Reserves when on duty, or to the 
regularly enrolled members of any organization duly authorized to purchase or receive such 
weapons from the United States, provided such members are at or are going to or from their 
places of assembly or target practice, or to officers or employees of the United States duly 
authorized to carry a concealed pistol, or to any person engaged in the business of 
manufacturing, repairing, or dealing in firearms, or the agent or representative of any such 
person having in his or her possession, using, or carrying a pistol in the usual or ordinary 
course of such business, or to any person while carrying a pistol, transported in accordance 
with § 22-4504.02, from the place of purchase to his or her home or place of business or to a 
place of repair or back to his or her home or place of business or in moving goods from one 
place of abode or business to another. 

(b) The provisions of § 22-4504 with respect to pistols shall not apply to a police officer 
who has retired from the Metropolitan Police Department, if the police officer has registered 
a pistol and it is concealed on or about the police officer, 

(July 8, 1932, 47 Stat. 651, ch. 465, § 5; May 7, 1993, D.C. Law 9-266, § 3, 39 DCR 5676; May 21, 1994, 
D.C. Law 10-119, § 15(d), 41 DCR 1639; Mar. 26, 1999, D.C. Law 12-190, § 3, 45 DCR 7814; June 9, 
2001, D.C. Law 13-305, § 408, 48 DCR 334; June 12, 2003, D.C. Law 14-310, § 9, 50 DCR 1092; May 20, 
2009, D.C. Law 17-388, § 2(e), 56 DCR 1162.) 

Historical and Statutory Notes 

Effect of Amendments ment Act of 2011 (D.C. Act 19-261, December 21, 

D.C. Law 13-305, in subsec. (a), substituted 2011, 58 DCR 11232). 

"duly appointed law enforcement officers, including For temporary (90 day) amendment of section, 

special agents of the Office of Tax and Revenue, see § 3(b) of Firearms Registration Renewal 

authorized in writing by the Deputy Chief Finan- Emergency Amendment Act of 2012 (D.C. Act 

cial Officer for the Office of Tax and Revenue to 19-324, March 18, 2012, 59 DCR 2258). 

carry a firearm while engaged in the performance Legislative History of Laws 

of their official duties" for "duly appointed law Law 13-305, the "Tax Clarity Act of 2000", was 

enforcement officers". introduced in Council and assigned Bill No. 13-586, 

D.C. Law 14-310, in par. (4), validated a previ- which was referred to the Committee on Finance 

ously made technical correction. and Revenue. The Bill was adopted on first and 

second readings on October 2, 2000, and November 

D.C. Law 17-388, in subsec. (a), substituted 8| 2 000, respectively. Signed by the Mayor on 

"pistol, transported in accordance with December 13, 2000, it was assigned Act No. 13-501 

§ 22-4504.02, from" for "pistol unloaded and in a and transmitted to both Houses of Congress for its 

secure wrapper from". review. D.C. Law 13-305 became effective on 

Emergency Act Amendments June 9, 2001. 

For temporary (90 day) amendment of section, Law 14-310, the "Criminal Code and MiscelJane- 
see § 2(e) of Inoperable Pistol Emergency Amend- ous Technical Amendments Act of 2002", was fo- 
ment Act of 2008 (D.C. Act 17-652, January 6, traduced in Council and assigned Bill No. 14-904, 
2009 56 DCR 927) which was referred to the Committee on Whole. 

The Bill was adopted on first and second readings 

For temporary (90 day) amendment of section, on December 3, 2002, and December 17, 2002, 

see § 2(e) of Inoperable Pistol Congressional Re- respectively. Signed by the Mayor on January 22, 

view Emergency Amendment Act of 2009 (D.C. 2003, it was assigned Act No. 14-622 and transmit- 

Act 18-24, March 16, 2009, 56 DCR 2309). ted to both Houses of Congress for its review. 

For temporary (90 day) amendment of section, D.C. Law 14-310 became effective on Jane 12, 

see § 203(b) of Receiving Stolen Property and 2003. 

Public Safety Amendments Emergency Amend- For Law 17-388, see notes following § 22-4501. 
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§ 22-4505 CRIMINAL OFFENSES AND PENALTIES 

Notes of Decisions 

1. Persons and occasions exempted, generally C.A.D.C.2011, 417 Fed.Appx. 1, 2011 WL 1792915, 

Special conservator of the peace seeking prelimi- Unreported. Civil Rights <£=> 1457(5) 
nary injunction to enjoin the District of Columbia 

from arresting and prosecuting him for violating **• Special policemen 

its firearms laws failed to show that he had sub- Mindful of the policy underlying the carrying a 

stantial likelihood of success on merits of § 1983 pistol without a license (CPWL) statute, which is 

claim that the District would violate his Fourth to prevent a person's having a pistol or dangerous 

Amendment rights by arresting and prosecuting weapon so near him or her that he or she could 

him for carrying an unregistered firearm in the promptly use it, if prompted to do so by any 

District, and that he was entitled to carry firearms violent motive, courts focus on whether the location 

in the District, under the Law Enforcement Offi- of the pistol presented an obstacle such as to deny 

cers Safety Act (L.EOSA), as a qualified law en- defendant convenient access to the weapon or 

for cement officer and a duly appointed law en- place it beyond his reach. Jones v. U.S., 2009, 972 

forcement officer. Ord v. District of Columbia, A.2d 821. Weapons <3=> 170 

§ 22-4506. Issue of licenses to carry pistol. [Repealed] 

(July 8, 1932, 47 Stat. 651, ch. 465, § 6; May 21, 1994, D.C. Law 10-119, § 15(e), 41 DCR .1639; May 20, 
2009, D.C. Law 17-388, § 2(f), 56 DCR 1162.) 

Historical and Statutory Notes 

Emergency Act Amendments cy Amendment Act of 2009 (D.C. Act 18-24, March 

For temporary (90 day) repeal, see § 2(f) of 16, 2009, 56 DCR 2309). 

Inoperable Pistol Emergency Amendment Act of T -^ ni .i , tr- + , Trt * T ,« 

2008 (D.C. Act 17-652, January 6, 2009, 5fi DCR Le S>slat.ve History ot Laws 

927). For Law 17-388, see notes following § 22-4501. 

For temporary (90 day) repeal, see § 2(f) of 
Inoperable Pistol Congressional Review Emergen- 

§ 22-4508. Transfers of firearms regulated. 

No seller shall within the District of Columbia deliver a firearm to the purchaser thereof 
until 10 days shall have elapsed from the time of the application for the purchase thereof, 
except in the case of sales to marshals, sheriffs, prison or jail wardens or their deputies, 
policemen, or other duly appointed law enforcement officers, and, when delivered, said 
firearm shall be transported in accordance with § 22-4504.02. At the time of applying for the 
purchase of a firearm the purchaser shall sign in duplicate and deliver to the seller a 
statement containing his or her full name, address, occupation, color, place of birth, the date 
and hour of application, the caliber, make, model, and manufacturer's number of the firearm 
to be purchased and a statement that the purchaser is not forbidden by § 22-4503 to possess 
a firearm. The seller shall, within 6 hours after such application, sign and attach his or her 
address and deliver 1 copy to such person or persons as the Chief of Police of the District of 
Columbia may designate, and shall retain the other copy for 6 years. No machine gun, 
sawed-off shotgun, or blackjack shall be sold to any person other than the persons designated 
in § 22-4514 as entitled to possess the same, and then only after permission to make such 
sale has been obtained from the Chief of Police of the District of Columbia. This section shall 
not apply to sales at wholesale to licensed dealers. 

(Julv 8, 1932, 47 Stat. 652, ch. 465, § 8; June 29, 1953, 67 Stat. 94, ch. 159, § 204(e); May 21, 1994, D.C. 
Law 10-119, § 15(g), 41 DCR 1639; May 20, 2009, D.C. Law 17-388, § 2(g), 56 DCR 1162.) 

Historical and Statutory Notes 

Effect of Amendments ment Act of 2008 (D.C. Act 17-652, January 6, 

D.C. Law 17-388 substituted "firearm" for "pis- 2009, 56 DCR 927). 

tol"; substituted "10 days" for "48 hours"; and For temporary (90 day) amendment of section, 

substituted "shall be transported in accordance see § 2(g) of Inoperable Pistol Congressional Re- 

with § 22-4504.02" for "shall be securely wrapped view Emergency Amendment Act of 2009 (D.C. 

and shall be unloaded". Act 18-24, March 16, 2009, 56 DCR 2309). 

Emergency Act Amendments For temporary (90 day) amendment of section, 

For temporary (90 day) amendment of section, see § 2 of Transfer Emergency Amendment Act of 

see § 2(g) of Inoperable Pistol Emergency Amend- 2011 (D.C. Act 19-69, May 13/2011, 58 DCR 4256). 
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Legislative History of Laws 

For Law 17-388, see notes following § 22-4501. 

§ 22-4510. Licenses of weapons dealers; records; by whom granted; condi- 
tions. 

(a) The Mayor of the District of Columbia may, in his or her discretion, grant licenses and 
may prescribe the form thereof, effective for not more than 1 year from date of issue, 
permitting the licensee to sell pistols, machine guns, sawed-off shotguns, and blackjacks at 
retail within the District of Columbia subject to the following conditions in addition to those 
specified in § 22-4509, for breach of any of which the license shall be subject to forfeiture and 
the licensee subject to punishment as provided in this chapter: 

(1) The business shall be carried on only in the building designated in the license. 

(2) The license or a copy thereof, certified by the issuing authority, shall be displayed on 
the premises where it can be easily read. 

(3) No pistol shall be sold: (A) if the seller has reasonable cause to believe that the 
purchaser is not of sound mind or is forbidden by § 22-4503 to possess a pistol or is under 
the age of 21 years; and (B) unless the purchaser is personally known to the seller or shall 
present clear evidence of his or her identity. No machine gun, sawed-off shotgun, or 
blackjack shall be sold to any person other than the persons designated in § 22-4514 as 
entitled to possess the same, and then only after permission to make such sale has been 
obtained from the Chief of Police of the District of Columbia. 

(4) A true record shall be made in a book kept for the purpose, the form of which may be 
prescribed by the Mayor, of all pistols, machine guns, and sawed-off shotguns in the 
possession of the licensee, which said record shall contain the date of purchase, the caliber, 
make, model, and manufacturer's number of the weapon, to which shall be added, when 
sold, the date of sale. 

(5) A true record in duplicate shall be made of every pistol, machine gun, sawed-off 
shotgun, and blackjack sold, said record to be made in a book kept for the purpose, the 
form of which may be prescribed by the Mayor of the District of Columbia and shall be 
personally signed by the purchaser and by the person effecting the sale, each in the 
presence of the other and shall contain the date of sale, the name, address, occupation, 
color, and place of birth of the purchaser, and, so far as applicable, the caliber, make, 
model, and manufacturer's number of the weapon, and a statement by the purchaser that 
the purchaser is not forbidden by § 22-4503 to possess a pistol. One copy of said record 
shall, within 7 days, be forwarded by mail to the Chief of Police of the District of Columbia 
and the other copy retained by the seller for 6 years. 

(6) No pistol or imitation thereof or placard advertising the sale thereof shall be 
displayed in any part of said premises where it can readily be seen from the outside. No 
license to sell at retail shall be granted to anyone except as provided in this section. 

(b) Any license issued pursuant to this section shall be issued by the Metropolitan Police 
Department as a Public Safety endorsement to a basic business license under the basic 
business license system as set forth in subchapter I-A of Chapter 28 of Title 47 of the District 
of Columbia Official Code. 

(July 8, 1932, 47 Stat. 652, ch. 465, § 10; June 29, 1953, 67 Stat. 94, ch. 159, § 204(f), (g); May 21, 1994, 
D.C. Law 10-119, § 15(i), 41 DCR 1639; Apr. 20, 1999, D.C. Law 12-261. § 2003(p), 46 DCR 3142; Oct. 
28, 2003, D.C, Law 15-38, § 3(p), 50 DCR 6913.) 

Historical and Statutory Notes 

Effect of Amendments Act of 2003 (D.C. Act 15-145, August 1.1, 2003, 50 

D.C. Law 15-38, in subsec. (b), substituted "Pub- DCR 6896). 

lie Safety endorsement to a basic business license Legislative History of Laws 

under the basic" for "Class A Public Safety en- Law 15 _ 38) the "streamlining Regulation Act of 

dorsement to a master business license under the 2 003'\ xf«3 introduced in Council and assigned Bill 
master . 



No. 15-19, which was referred to Committee on 
Consumer and Regulatory Affairs. The Bill was 
adopted on first and second readings on June 3, 
see § 3(p) of Streamlining Regulation Emergency 2003, and July 8, 2003, respectively. Signed by the 



Emergency Act Amendments Consumer and Regulatory Affairs. The Bill was 

For temporary (90 day) amendment of section, adopted on first and second readings on June 3, 
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Mayor on August 11, 2003, it was assigned Act No. gress for its review. D.C. Law 15-38 became 
15-146 and transmitted to both Houses of Con- effective on October 28, 2003. 

§ 22-4513. Exceptions. 

Except as provided in § 22-4502, § 22-4504(b), and § 22-4514(b), this chapter shall not 
apply to toy or antique pistols unsuitable for use as firearms. 

(July 8, 1932, 47 Stat. 653, Ch. 465, § 13; July 29, 1970, 84 Stat. 601, Pub. L. 91-358, title II, § 205(b); 
May 20, 2009, D.C. Law 17-388, § 2(h), 56 DCR 1162.) 

Historical and Statutory Notes 

Effect of Amendments ment Act of 2008 (D.C. Act 17-652, January 6, 

D.C. Law 17-388 substituted "§ 22^502, 2009 ' 56 DCR 927) - 

§ 22~4504(b), and § 22-4514(b)' ? for "§ 22-4502 For temporary (90 day) amendment of section, 

and s 29-451 4(bV' see ^ ^) °f Inoperable Pistol Congressional Re- 

s " ' view Emergency Amendment Act of 2009 (D.C. 

Emergency Act Amendments Act 18-24, March 16, 2009, 56 DCR 2309). 

For- temporary (90 clay) amendment of section, Legislative History of Laws 

see § 2(h) of Inoperable Pistol Emergency Amend- For Law 17-388, see notes following § 22-4501. 

§ 22-4514. Possession of certain dangerous weapons prohibited; exceptions. 

(a) No person shall within the District of Columbia possess any machine gun, sawed-off 
shotgun, knuckles, or any instrument or weapon of the kind commonly known as a blackjack, 
slungshot, sand club, sandbag, switchblade knife, nor any instrument, attachment, or appli- 
ance for causing the firing of any firearm to be silent or intended to lessen or muffle the noise 
of the firing of any firearms; provided, however, that machine guns, or sawed-off shotgun, 
knuckles,s, and blackjacks may be possessed by the members of the Army, Navy, Air Force, 
or Marine Corps of the United States, the National Guard, or Organized Resei^ves when on 
duty, the Post Office Department or its employees when on duty, marshals, sheriffs, prison or 
jail wardens, or their deputies, policemen, or other duly-appointed law enforcement officers, 
including any designated civilian employee of the Metropolitan Police Department, or officers 
or employees of the United States duly authorized to carry such weapons, banking institu- 
tions, public carriers who are engaged in the business of transporting mail, money, securities, 
or other valuables, wholesale dealers and retail dealers licensed under § 22-4510. 

(b) No person shall within the District of Columbia possess, with intent to use unlawfully 
against another, an imitation pistol, or a dagger, dirk, razor, stiletto, or knife with a blade 
longer than 3 inches, or other dangerous weapon. 

(c) Whoever violates this section shall be punished as provided in § 22-4515 unless the 
violation occurs after such person has been convicted in the District of Columbia of a violation 
of this section, or of a felony, either in the District of Columbia or in another jurisdiction, in 
which case such person shall be imprisoned for not more than 10 years. 

(July 8, 1932, 47 Stat. 654, ch. 465, § 14; June 29, 1953, 67 Stat. 94, ch. 159, § 204(h); May 21, 1994, D.C. 
Law 10-119, § 15(k), 41 DCR 1639; June 1.2, 1999, D.C. Law 12-284, § 6, 46 DCR 1328; May 15, 2009, 
D.C. Law 17-390, § 3(b), 55 DCR 11030.) 

Historical and Statutory Notes 
Effect of Amendments Legislative History of Laws 

D.C Law 17-390, in subsec. (a), substituted For Law 17-390, see notes following 

"sawed-off shotgun, knuckles," for "sawed-off shot- e 29-3? 12 02 
gun", and deleted "or metal knuckles," following 
"switchblade knife/ 7 . 

United States Supreme Court 

Change in existing law cess, see Bunkley v. Florida, 2003, 123 

Weapons, retroactive application of post- S.Ct 2020, 538 U.S. 835, 155 L.Ed.2d 

conviction judicial change in existing law, 1046, on remand 882 So.2d 890, rehearing 

possession of common pocketknife as ele- denied 
ment of first-degree burglary, due pro- 
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§ 22-4514 

Note 18,5 



Notes of Decisions 



Jury trial 18.5 



2. Construction and application 

Telephone cord used by defendant to whip her 
naked children was not "dangerous weapon" within 
meaning of statute criminalizing attempted posses- 
sion of a prohibited weapon (APPW); there was no 
evidence that telephone cord, even when used to 
administer vicious whippings to naked children, 
created substantial risk of death or unconscious- 
ness, and, while children's injuries were not "mere 
bruises," they could not reasonably be character- 
ized as falling within usual definition of "great 
bodily injury." Alfaro v. U.S., 2004, 859 A.2d 149. 
Weapons <s» 114; Weapons <s==> 197 

6. Nature and elements of offenses — In gener- 

al 

Flip-flop sandal used by defendant to hit victim 
was not a dangerous weapon, as required for con- 
viction for attempted possession of a prohibited 
weapon, even though victim suffered cut to her 
forehead that required 15 stitches; flip-flop was 
described as being flat and having rubber soles, 
description did not suggest that flip-flop was object 
likely to cause death or great bodily injury, and 
victim's injury was minor or moderate and did not 
constitute great bodily injury. Stroman v. U.S., 
2005, 878 A.2d 1241. Weapons <^> 111 

In a prosecution for possession of a prohibited 
weapon, the injury inflicted by an object in ques- 
tion is an important factor, often a decisive factor, 
in determining whether the object is, in fact, dan- 
gerous. Stroman v. U.S., 2005, 878 A.2d 1241. 
Weapons <&=> 111; Weapons <£=> 164 

7. Possession, nature and elements of of- 
fenses 

Possession of a semi-automatic handgun does 
not constitute possession of a prohibited weapon 
unless the weapon meets the statutory definition of 
a machine gun. Moore v. U.S., 2007, 927 A.2d 
1040. Weapons <^ 112(4); Weapons <^> 164 

8. Intent or purpose, nature and elements 

of offenses 

Under District of Columbia law, possession of a 
dagger is not unlawful unless the possessor intend- 
ed to use it in an assaultive or otherwise unlawful 
manner. D.C.Code 1981, § 22-3214(b). U.S. v. 
Christian, C.A.D.C.1999, 187 F.3d 663, 337 
U.S.App.D.C. 402, rehearing and rehearing en 
banc denied, certiorari denied 120 S.Ct. 1444, 529 
U.S. 1030, 146 L.Ed.2d 331. Weapons <^> 169 

Evidence that the neighborhood in which defen- 
dant possessed a dagger in his automobile was a 
high-crime area did not establish that defendant 
intended to use the dagger in an assaultive or 
otherwise unlawful manner, as required under Dis- 
trict of Columbia law for possession of the dagger 
to be illegal, since defendant could have possessed 
the dagger for the lawful purpose of self-defense. 
D.C.Code 1981, § 22-3214(b). U.S. v. Christian, 



C.A.D.C.1999, 187 F.3d 663, 337 U.S.App.D.C. 402, 
rehearing and rehearing en banc denied, certiorari 
denied 120 S.Ct, 1444, 529 U.S. 1030, 146 L.Ed.2d 
331. Weapons ©=» 169; Weapons <&> 202 

Evidence was sufficient to prove that juvenile 
had intent to use knife unlawfully against another, 
as would support delinquency adjudication for pos- 
session of a prohibited weapon (PPW (b)); juvenile 
w^as crouching behind parked car at night, wearing- 
gloves, with open folding knife in his pocket, and 
fled from officer. In re M.L., 2011, 24 A.3d 63. 
Infants ^ 176 

For purposes of offense of attempted possession 
of a prohibited weapon, "great bodily injury" is 
bodily injury that involves a substantial risk of 
death, unconsciousness, extreme physical pain, 
protracted and obvious disfigurement, or protract- 
ed loss or impairment of the function of a bodily 
member, organ, or mental facility. Stroman v. 
U.S., 2005, 878 A.2d 1241. Weapons <^ 197 

An object which is not inherently dangerous can 
become dangerous by its use as a weapon. Alfaro 
v. U.S., 2004, 859 A.2d 149. Assault And Battery 
<3=*56 

For purposes of crime of attempted possession 
of a prohibited weapon (APPW), an object is a 
"dangerous weapon" if it is known to be likely to 
produce death or great bodily injury' in the man- 
ner it is used, intended to be used, or threatened 
to be used. Alfaro v. U.S., 2004, 859 A.2d 149. 
Weapons ^ 111; Weapons <£^ 197 

When determining whether an object is a dan- 
gerous weapon for purposes of offense of posses- 
sion of a prohibited weapon (PPW), the trier of 
fact must consider whether the object or material 
is known to be likely to produce death or great 
bodily injury in the manner it is used, intended to 
be used, or threatened to be used. Harper v. U.S., 
2002, 811 A.2d 808. Weapons <^ 111; Weapons 
®=»164 

10. Imitation, defective or inoperable 

weapons, nature and elements of of- 
fenses 

Possession of a machine gun does not constitute 
possession of a prohibited weapon unless the weap- 
on is operable. Moore v. U.S., 2007, 927 A.2d 
1040. Weapons <^ 112(6); Weapons e=> 164 

15. Double jeopardy 

Convictions for possession of a prohibited weap- 
on with the intent to use it unlawfully (PPW) and 
possession of a firearm during the commission of a 
crime of violence (PFCV) did not violate double 
jeopardy, as each crime required proof of an ele- 
ment that the other did not. Bell v. U.S., 2008, 
950 A.2d 56. Double Jeopardy <$=> 140 

18.5. Jury trial 

Defendant was entitled to a jury trial on the 
charge of possession of a prohibited weapon be- 
cause the maximum penalty was a fine of not more 
than $1,000 or imprisonment for not more than 1 
year, or both, and a potential sentence in excess of 
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6 months' imprisonment was sufficiently severe to 
render it triable by jury, and because record did 
not show any waiver by defendant of her right to a 
jury trial, her conviction on the charge of posses- 
sion of a prohibited weapon could not stand. 
Biggs v. U.S., 2009, 966 A.2d 857. Jury <^> 22(2); 
Jury <£=> 29(6) 

21. Examination of witnesses 

The trial court's refusal to allow defendant to 
cross-examine eyewitness as to witness's possible 
bias against defendant violated defendant's Con- 
frontation Clause lights; defendant's proffer was 
sufficient to establish a reasoned suspicion of bias, 
given that defendant, witness, and witness's son 
were all involved in a shooting incident in which 
defendant was the target, defendant w ? as running 
away from the shooter, the shooter shot witness's 
son and wounded him, and defendant never testi- 
fied against the shooter of witness's son, and the 
entire case against defendant was based on the 
testimony of witness. Blades v. U.S., 2011, 25 
A.8d 39. Criminal Law. <&=> 662.7 

23. Presumptions and burden of proof 

In prosecution for possession of prohibited 
weapon, i.e., a machine gun, the government was 
not required to prove that defendants knew the 
firing capabilities of the gun. Moore v. U.S., 2007, 
927 A.2d 1040. Weapons ®=> 164 

In a prosecution for attempted possession of a 
prohibited weapon, the government must prove, 
beyond a reasonable doubt, that the defendant 
possessed the weapon with the specific intent to 
use it unlawfully. Stroman v. U.S., 2005, 878 A.2d 
1241. Weapons <^> 297 

When the object used is not a dangerous weapon 
per se, the prosecution must prove that the object 
is one which is likely to produce death or great 
bodily injury by the use made of it, for purposes of 
crime of attempted possession of a prohibited 
weapon (APPW). Alfaro v. U.S., 2004, 859 A.2d 
149. Weapons <&=> 111; Weapons <^> 197 

To convict defendant of possession of a prohibit- 
ed weapon (PPW), the government must prove 
beyond a reasonable doubt that the defendant has 
the intent to use the weapon in an assaultive or 
otherwise unlawful manner; although PPW does 
not require evidence of an attempt to do harm, 
such an attempt may provide evidence of the de- 
fendant's unlawful intent. Harper v. U.S., 2002, 
81lA.2d808. Weapons ©=> 169 

To sustain conviction for possession of a prohib- 
ited weapon, government must prove beyond a 
reasonable doubt that defendant possessed the 
weapon with the intent to use it unlawfully against 
another. McCoy v. U.S., 2001, 781 A.2d 765. 
Weapons <$=> 169; Weapons <$=> 291(3) 

24. Instructions 

Because defendant failed to properly object to 
jury instruction before the jury retired to consider 
its verdict, appellate court would review for plain 
error defendant's claim that the trial court con- 
structively amended his indictment by substituting 
"slapjack" for "blackjack" in jury instructions for 
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possession of a prohibited weapon. Super. Savoy 
v. U.S., 2009, 981 A.2d 1208. Criminal Law &=> 
1032(1) 

25. Questions of law and fact 

In a prosecution for possession of a prohibited 
weapon, when an object in question is not danger- 
ous per se, the trier of fact must consider whether 
that object is known to be likely to produce death 
or great bodily injury in the manner it is used or 
threatened to be used. Stroman v. U.S., 2005, 878 
A.2d 1241. Weapons <S=> 111; Weapons <$=> 164 

Whether something is a dangerous weapon, i.e., 
whether it is likely, as used, to produce the requi- 
site injury, is ordinarily a question of fact to be 
determined by all the circumstances surrounding 
the assault, and the analysis may be based on 
familiar and common experience; thus, an ordinary 
object may become a dangerous weapon when it is 
used to injure another person. Alfaro v. U.S., 
2004, 859 A.2d 149. Assault And Battery <3=> 95 

26. Weight and sufficiency of evidence 

Evidence was sufficient to find defendant guilty 
of possession of a prohibited weapon, namely a 
hammer; defendant testified that she kept several 
hammers in her apartment for use as weapons and 
to hang heavy objects, victim testified that defen- 
dant swung one of those hammers at him inten- 
tionally, missing his face by only a few inches, and 
that it was he, not defendant, who called the police, 
and even a "small" hammer, if used with an intent 
to cause serious harm to another, could be a 
dangerous weapon. Diggs v. U.S., 2009, 966 A.2d 
857. Weapons @=» 281; Weapons <$=> 291(3) 

Evidence established non-lessee defendant's con- 
structive possession of drugs and gun found in 
apartment, in prosecution for maintaining a crack 
house and possession of prohibited weapon; defen- 
dant had key to apartment, he admitted living 
there, he had been photographed there, his wife 
was the lessee, and the 91 plastic bags of crack 
cocaine and the semi-automatic handgun recovered 
were found in the apartment's only bedroom, lying- 
in plain view next to defendant's personal papers. 
Moore v. U.S., 2007, 927 A.2d 1040. Controlled 
Substances <^> 79; Weapons <$=> 291(3) 

Evidence was insufficient to support finding that 
plastic flowerpot, as used by defendant in alterca- 
tion with complainant, was a dangerous weapon 
within meaning of offense of possession of a pro- 
hibited weapon (PPW), even though complainant 
was afraid someone would get hurt when defen- 
dant threw flowerpot at rear, passenger-side por- 
tion of complainant's vehicle as it started to pull 
away; evidence showed flowerpot was "little," and 
there was no evidence that flowerpot could have 
produced "death or great bodily injury" to occu- 
pants of vehicle. Harper v. U.S., 2002, 811 A.2d 
808. Weapons <3=> 115; Weapons <$=> 164 

Evidence was sufficient to support convictions 
for assault with a dangerous weapon and posses- 
sion of a prohibited weapon, where defendant 
grabbed victim from behind, pointed knife at her 
throat, and threatened to kill her, defendant 
choked victim and pushed her down a flight of 
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stairs, and defendant wielded knife that was seven of aggravated assault while armed. Hart v. U.S., 
to nine inches long with serrated edges. McCoy v. 2004, 863 A.2d 866. Criminal Law <£=> 1175 

}ub<Z °W 81 A - 2d Z 65 ^ 1 AS w lt And ^llt, Even if prosecutor's closing- argument in re- 

91.6(2); Weapons e= 281; Weapons e» 291(3) sponse to defendant's attacks on victim's credibility 

29. Harmless or reversible error had constituted misconduct, defendant neverthe- 
Anv error in trial court's admission, in prosecii- less would not have been entitled to reversal of his 
tion for weapons possession offenses, of testimony convictions for assault with a dangerous weapon 
concerning defendant's silence in face of questions and possession of a prohibited weapon, as prosecu- 
from driver of car as to where gun found beside tor's closing argument was not a particularly egre- 
defendant in back seat of car had come from did gious situation resulting in clear miscarriage of 
not rise to level of plain error, where it was not justice. McCoy v. U.S., 2001, 781 A.2d 765. Crim- 
obvious that danger of unfair prejudice substantial- inal Law <£=> 1171.7 
ly outweighed probative value of testimony at is- 
sue, testimony did not exaggerate probative value 30. Review and disposition 
of defendant's silence, driver's question to defen- Where conviction for possession of a prohibited 
clant was not explicitly accusatory, defendant pre- weapon had to be vacated clue to lack of jury 
sented no evidence, and other evidence against waiver, case would be remanded with instruction to 
defendant was strong. Comford v. U.S., 2008. 947 enter judgment against defendant on the lesser- 
A.2d 1181. Criminal Law < &=» 1036.1(5) included offense of attempted possession of a pro- 
Jury's inconsistent verdict of acquitting defen- hibited weapon; the attempt charge was subsumed 
clant of possession of a prohibited dangerous weap- within the proof of the completed offense, and thus 
on charge while convicting defendant of aggravat- the government did not need to amend the infor- 
ed assault while armed charge did not warrant mation and then retry defendant on the lesser 
reversal, since sufficient evidence was presented at charge. Diggs v. U.S., 2009, 966 A.2d 857. Crimi- 
trial for a reasonable jury to find defendant guilty nal Law <>=> 1188 

§ 22-4515. Penalties. 

Historical and Statutory Notes 

Emergency Act Amendments For temporary (90 day) amendment of section, 

For temporary (90 day) amendment of section, see § 6(b) of Sentencing Reform Second Congres- 

see § 6(b) of Sentencing Reform Congressional sional Review Emergency Amendment Act of 2001 

Review Emergency Amendment Act of 2001 (D.C. (D.C. Act 14-51, May 2, 2001, 48 DCR 4370). 

Act 14-2, February 2, 2001, 48 DCR 2239). * 

Notes of Decisions 

5. Right to trial by jury render it triable by jury, and because record did 
Defendant was entitled to a jury trial on the not show any waiver by defendant of her right to a 
charge of possession of a prohibited weapon be- jury trial, her conviction on the charge of posses- 
cause the maximum penalty was a fine of not more s i on f a prohibited weapon could not stand, 
than $1,000 or imprisonment for not more than 1 Di v> tj. S 2 009, 966 A.2d 857. Jury <&=» 22(2); 
year, or both, and a potential sentence in excess of -r r (&=? owr) " 
6 months' imprisonment was sufficiently severe to 

§ 22-4515a. Manufacture, transfer, use, possession, or transportation of molo- 

tov cocktails, or other explosives for unlawful purposes, prohib- 
ited; definitions; penalties. 

(a) No person shall within the District of Columbia manufacture, transfer, use, possess, or 
transport a molotov cocktail. As used in this subsection, the term "molotov cocktail" means: 

(1) a breakable container containing flammable liquid and having a wick or a similar 
device capable of being ignited; or 

(2) any other device designed to explode or produce uncontained combustion upon 
impact; but such term does not include a device lawfully and commercially manufactured 
primarily for the purpose of illumination, construction work, or other lawful purpose. 

(b) No person shall manufacture, transfer, use, possess, or transport any device, instru- 
ment, or object designed to explode or produce uncontained combustion, with the intent that 
the same may be used unlawfully against any person or property. 

(c) No person shall, during a state of emergency in the District of Columbia declared by 
the Mayor pursuant to law, or during a situation in the District of Columbia concerning which 
the President has invoked any provision of Chapter 15 of Title 10, United States Code, 
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manufacture, transfer, use, possess, or transport any device, instrument, or object designed to 
explode or produce uncontained combustion, except at his or her residence or place of 
business. 

(d) Whoever violates this section shall: 

(1) for the first offense, be sentenced to a term of imprisonment of not less than 1 and 
not more than 5 years; 

(2) for the second offense, be sentenced to a term of imprisonment of not less than 3 and 
not more than 15 years; and 

(3) for the third or subsequent offense, be sentenced to a term of imprisonment of not 
less than 5 years and not more than 30 years. In the case of a person convicted of a third or 
subsequent violation of this section, Chapter 402 of Title 18, United States Code (Federal 
Youth Corrections Act) shall not apply. For purposes of imprisonment following revocation 
of release authorized by § 24-403.01 (b)(7), the third or subsequent conviction for an offense 
defined by this section is a Class A felony. 

(July 8, 1932, 47 Stat 654, ch. 465, § 15A; Julv 29, 1970, 84 Stat. 603, Pub. L. 91-358, title II, § 209; May 
21, 1994, D.C. Law 10-119, § 15(1), 41 DCR 1639; June 8, 2001, D.C. Law 13-302, § 6(b), 47 DCR 7249.) 

Historical and Statutory Notes 

Effect of Amendments Review Emergency Amendment Act of 2001 (D.C. 

D.C. Law 13-302, in subsec. (d), substituted "not Act 13-462, November 7, 2000, 47 DCR 9443). 
more than 30 years" for "of any term of years up L isla|ive ffist of Laws 
to life imprisonment , and added the last sentence. & 

Emergency Act Amendments For Law 13 " 302 ' see notes Allowing § 22-4502. 

For temporary (90 day) amendment of section, 
see § 6(b) of the Sentencing Reform Congressional 
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TITLE 23 

CRIMINAL PROCEDURE. 

Chapter Section 

1 . Generai Provisions 23-1 01 

3, Indictments and Informations 23-301 

5. Warrants and Arrests 23-501 

7. Extradition and Fugitives From Justice , 23-704 

13. Bail Agency [Pretrial Services Agency] and Pretrial Detention 23-1301 

15. Out-Of-State Witnesses. , 23-1504 

1 9. Crime Victims' Rights 23-1 901 



Chapter 1 
General Provisions. 



Section 

23-101. Conduct of prosecutions. 

23-102. Abandonment of prosecution; enlarge- 
ment of time for taking action. 

23-103. Statements prior to sentence. 

23-10Ba. Rights of victims of crime. [Repealed] 

23-104. Appeals by United States and District 
of Columbia. 

23-105. Challenges to jurors. 

23-110. Remedies on motion attacking sentence. 



Section 

23-111. Proceedings to establish previous con- 
victions. 

23-112. Consecutive and concurrent sentences. 

23-1 12a. Notice at sentencing of child support 
modification. 

23-113. Limitations on actions for criminal viola- 
tions. 

23-114. Corroboration of a child witness' testi- 
mony not required. 



§ 23-101. Conduct of prosecutions. 



Historical and Statutory Notes 



Miscellaneous Notes 

Section 34 of D.C. Law 15-354 provides that 
Title 23 is designated Title 23 of the District of 
Columbia Official Code. 



Notes of Decisions 



2. Prosecutorial authority, generally 

District of Columbia Council did not have au- 
thority, under provision in Congressional statute 
dividing prosecutorial authority that assigned pros- 
ecutions for violations of police or municipal ordi- 
nances when the maximum punishment was a fine 
only or imprisonment not exceeding one year to 
the Office of the Attorney General for the District 
of Columbia (OAG), to assign prosecutions for 
violation of the false claims statute passed by 
Council to the OAG rather than the United States 
Attorney's Office for the District of Columbia 
(USAO), as the false claims statute authorized a 
punishment of fine and imprisonment, and the 
penalty of up to $100,000 per violation and up to 
one year in jail per violation was not a punishment 
in the nature of one that flowed from a violation of 
something akin to a police or municipal ordinance. 
In re Crawley, 2009, 978 A.2d 608. Attorney 
General ®= 7 



Generally, prosecutor is not allowed to advance 
new arguments in rebuttal; however, trial court 
has some discretion to allow broader rebuttal argu- 
ment. McCoy v. U.S., 2000, 760 A.2d 164, certiora- 
ri denied 121 S.Ct, 1636, 532 U.S. 987, 149 L.Ed.2d 
496, certiorari denied 121 S.Ct. 2257, 533 U.S. 909, 
150 L.Ed.2d 243, certiorari denied 122 S.Ct. 227, 
534 U.S. 900, 151 L.Ed.2d 163, certiorari denied 
122 S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 399. 
Criminal Law <3=> 2165 

Primary purpose of rule that generally prosecu- 
tor is not allowed to advance new arguments in 
rebuttal is to protect the defense from surprise. 
McCoy v. U.S., 2000, 760 A.2d 164, certiorari de- 
nied 121 S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, 
certiorari denied 121 S.Ct. 2257, 533 U.S. 909, 150 
L.Ed.2d 243, certiorari denied 122 S.Ct. 227, 534 
U.S. 900, 151 L.Ed.2d 163, certiorari denied 122 
S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 399. Crimi- 
nal Law <&=> 2165 
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Prosecutor did not engage in improper rebuttal 
argument by focusing on matters brought out in 
opening argument and discussed by defendant's 
counsel". McCov v. U.S., 2000, 760 A.2d 164, cer- 
tiorari denied 121 S.Ct. 1636, 532 U.S. 987, 149 
L.Ed.2d 496, certiorari denied 121 S.Ct. 2257, 533 
U.S. 909, 150 L.Ed.2d 243, certiorari denied 122 
S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, certiorari 
denied 122 S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 
399. Criminal Law <^> 2165 

Prosecutor's brief comments allegedly mischar- 
acterizing defense argument about witness in dis- 
cussing reasonable doubt did not prejudice defen- 
dants, so as to warrant reversal. McCoy v. U.S., 
2000, 760 A.2cl 164, certiorari denied 121 S.Ct. 
1636, 532 U.S. 987, 149 L.Ed.2d 496, certiorari 
denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 U.S. 1005, 151 L.Ed.2d 399. Criminal Law <&=> 
1171.7 

3. Jurisdiction of court 

District court had jurisdiction over prosecution 
of defendant charged with failing to make tax 
returns and to pay federal and District of Colum- 
bia taxes, since District of Columbia charges were 
properly joined in same information as federal 
offenses, and Office of Attorney General author- 
ized United States Attorney to bring charges, 
U.S. v. Gray, 2010, 723 F.Supp.2d 82. Federal 
Courts <^> 1036 

Plea agreement with the United States Attor- 
ney, under which the government would not pur- 
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sue any charges concerning one particular incident, 
did not preclude superior court from vindicating its 
authority to enforce a civil protection order (CPO) 
against the defendant by a order of criminal con- 
tempt in connection with the same incident; only 
the United States and the defendant were bound 
by the plea agreement, and it was not objectively 
reasonable for the defendant to expect that plea 
agreement would shield him by taking away the 
inherent power and authority of the superior court 
to enforce its CPOs through the sanction of crimi- 
nal contempt. In re Robertson, 2011, 19 A3d 751. 
Criminal Law <>=> 273.1(2); Protection of Endan- 
gered Persons 0=> 101 

6. Delinquency 

Evidence obtained where the statute has not 
been complied with and where no exception applies 
generally may be suppressed on motion by a de- 
fendant with standing to challenge the violation. 
District of Columbia v. Mancouso, 2001, 778 A.2d 
270. Criminal Law <^> 392.41 

7. Disorderly conduct 

Trial court should have ordered District's Corpo- 
ration Counsel to respond to arrestee's motion to 
seal arrest record, where record affirmatively 
showed that Assistant Corporation Counsel no- 
papered arrestee's disorderly conduct charge, and 
trial court should have recognized that Corporation 
Counsel, rather than United States Attorney, pros- 
ecutes disorderly conduct charges in District. Dis- 
trict of Columbia v. Houston, 2004, 842 A.2d 667. 
Criminal Law <&=> 1226(2) 



§ 23-102. Abandonment of prosecution; enlargement of time for taking ac- 
tion. 



Notes of Decisions 



4. Speedy trial 

Defendant did not show a violation of his Sixth 
Amendment right to a speedy trial for assault 
with intent to kill while armed (AWIKWA) and 
other offenses; delay between defendant's arrest 
and trial was a little over six months, the delay re- 
sulted in large part from two requests by the gov- 
ernment for additional time to complete its investi- 
gation, defense counsel said at a hearing on the 
date, of the government's request for a second 
extension that he was satisfied with the govern- 
ment's representations that it needed additional 
time to complete its investigation, and defendant 
failed to explain exactly how his defense was alleg- 
edly hampered by the delay. Ferguson v. U.S., 
2009, 977 A.2d 993. Criminal Law <^> 577.12(1); 
Criminal Law <£=> 577.15(3); Criminal Law <&=> 
577.16(4) 

Delay of approximately 27 months between de- 
fendant's arrest and start of murder trial did not 
violate his speedy trial rights; government's desire 
for joinder of all defendants in same proceeding 
was balanced against speedy trial interest, weight 
given to defendant's assertion of speedy trial was 
diminished by his delay in written assertion and 



his decision not to object to continuance, defendant 
made no attempt to allege any particularized harm, 
and defendant's argument relating to impairment 
of defense lacked specificity since defendant had 
witnesses at trial but chose not to present them 
and did not identify potential witness whom he 
mav have lost because of delav. Hartridge v. U.S., 
2006, 896 A.2cl 198, certiorari denied 127 S.Ct. 
1503, 549 U.S. 1272, 167 L.Ed.2d 242, Criminal 
Law <^> 577.10(10); Criminal Law <3=> 577.15(3); 
Criminal Law <s=> 577.16(4) 

There are limitations on the authority of the 
court to dismiss for want of prosecution: such 
authority may not be exercised in an arbitrary, 
fanciful, or clearly unreasonable manner, and the 
court may dismiss with prejudice for want of pros- 
ecution only when it has concluded that the defen- 
dant's constitutional right to a speedy trial has 
been violated. District of Columbia v. Cruz, 2003, 
828 A.2d 1.81. Criminal Law <3=> 303.15; Criminal 
Law <3=> 303.35(1) 

There was no assertion of speedy trial violation 
by defendant at trial for operating a motor vehicle 
without a permit and operating a motor vehicle 
after revocation, and thus trial court could not 
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dismiss case for want of prosecution with preju- 
dice; general assertion of constitutional rights that 
duty attorneys assigned in Traffic Branch was not 
sufficient to comply with requirement that defen- 
dant make specific assertion of speedy trial viola- 
tion. District of Columbia v. Cruz, 2003, 828 A.2d 
181. Criminal Law ^ 577.10(10) 

There was insufficient prejudice to warrant con- 
clusion that defendant's right to speedy trial had 
been violated; only prejudice defendant claimed 
was that he suffered anxiety concerning trial dur- 
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ing seven weeks between arrest and trial, and had 
suffered anxiety since case was appealed, but de- 
fendant did not claim that his defense was im- 
paired by the seven-week delay of trial nor any 
claim regarding incarceration, defendant's anxiety 
was not sufficient prejudice to warrant dismissal 
based on speedy trial violation, and period between 
dismissal and reindictment could not be considered 
in evaluating speedy trial claim. District of Co- 
lumbia v. Cruz, 2003, 828 A.2d 181. Criminal Law 
<^ 577.16(4) 



§ 23-103. Statements prior to sentence. 



Prosecutor's statement 5 



Notes of Decisions 

531 U.S. 
274(3.1) 



1100, 148 L.Ed.2d 716. Criminal Law <®=> 



1. Hearing 

When the government allocutes at a sentencing, 
it is allowed to make both a recommendation to the 
court on the sentence to be imposed and to present 
information in support of its recommendation. Ab- 
bott v. U.S., 2005, 871 A.2d 514. Sentencing And 
Punishment <©= 359 

In determining whether withdrawal of a plea 
agreement w r ould be fair and just, the court applies 
three factors: whether the defendant has asserted 
his or her legal innocence, the length of delay 
between entry of the guilty plea and the defen- 
dant's expression of a desire to withdraw it, and 
whether the defendant had the benefit of compe- 
tent counsel at all relevant times. Byrd v. U.S., 
2002, 801 A.2d 28. Criminal Law <s=» 274(1) 

Sentencing court did not exceed its authority by 
telling prosecutor to take all necessary steps to 
effect defendant's deportation after he had served 
his sentence on his guilty pleas to credit card 
fraud, receiving stolen property, and one count of 
failure to appear in court; the court simply remind- 
ed prosecutor of an obligation that he already 
knew about, it was not an "order" from the court 
to assure his deportation, it was not part of his 
sentence, and it appeared that the Immigration 
and Naturalization Service (INS) had already 
lodged a detainer against defendant before he was 
sentenced. Yemson v. U.S., 2001, 764 A.2d 816. 
Sentencing And Punishment ©=> 362 

A motion to withdraw a guilty plea made before 
sentence should be given favorable consideration if 
for any reason the granting of the privilege seems 
fair and just. Kyle v. U.S., 2000, 759 A.2d 192, 
certiorari denied 121 S.Ct. 834, 531 U.S. 1100, 148 
L.Ed.2d 716. Criminal Law <©* 274(9) 

Three factors are particularly relevant in consid- 
ering a pre-sentence motion to withdraw a guilty 
plea: (1) whether the defendant has asserted his 
legal innocence; (2) the length of delay between the 
entry of the plea and the motion to withdraw it; 
and (3) whether the defendant had the full benefit 
of competent counsel at all times. Kyle v. U.S., 
2000, 759 A2d 192, certiorari denied 121 S.Ct. 834, 



3. Bias and prejudice 

Government's remarks at sentencing concerning 
numerous drug convictions against defendant, to 
effect that defendant should receive "a significant 
degree of incarceration," did not prejudice defen- 
dant, as necessary for defendant to show "manifest 
injustice" required to set aside his guilty pleas; 
government was expressly allowed by statute and 
rule to explain its allocution, during plea hearing, 
court specifically pointed out to defendant that he 
could receive a sentence greater than what govern- 
ment had agreed to recommend, and the court 
knew that government had capped its allocution at 
four years of total prison time. Abbott v. U.S., 
2005," 871 A.2d 514. Criminal Law <s=> 274(3.1) 

Government's remarks at sentencing concerning 
numerous drug convictions against defendant, to 
effect that defendant should receive "a significant 
degree of incarceration," did not constitute breach 
of provision of plea agreement in which govern- 
ment agreed to limit its allocution to tour years' 
incarceration, as government, in making these re- 
marks, was simply explaining its sentencing rec- 
ommendation to the court, which it had a right to 
do. Abbott v. U.S., 2005, 871 A.2d 514. Criminal 
Law <^> 273.1(2) 

Because even an illegal alien has a right to due 
process, a court imposing a sentence in a criminal 
case may not treat the defendant more harshly 
than any other defendant solely because of his 
nationality or alien status; however, this does not 
mean that a sentencing court, in deciding what 
sentence to impose, must close its eyes to the 
defendant's status as an illegal alien and his histo- 
ry of violating the law, including any law related to 
immigration. Yemson v. U.S., 200i, 764 A.2d 816. 
Constitutional Law <©=» 4703; Sentencing And Pun- 
ishment <3=^ 95; Sentencing And Punishment ©^ 
117 

5. Prosecutor's statement 

Prosecutor's description, during sentencing allo- 
cution, of defendant's pattern of assaults or threats 
did not breach term of plea agreement that prose- 
cutor would recommend eight-year sentencing cap 
for assault ■■ with intent to kill; prosecutor had not 
waived allocution, and was allowed to make both 
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recommendation on sentence to be imposed and to departure sentence between four to eight years, 
present information in support of sentence, espe- Perrow v. U.S., 2008, 947 A.2d 54. Criminal Law 
dally in light of defendant's request for downward <&* 273.1(2) 

§ 23-103a. Rights of victims of crime. [Repealed] 

(Mav 10, 1989, D.C. Law 7-229, § 2(b), 35 DCR 6155; Aug. 20, 1994, D.C. Law 10-151, §§ 101(f), 501, 41 
DCR 2608; June 8, 2001, D.C. Law 13-301, § 303, 47 DCR 7039.) 

Historical and Statutory Notes 

Legislative History of Laws July 11, 2000, respectively. Signed by the Mayor 

Law 13-301, the "Senior Protection Amendment on August 2, 2000, it was assigned Act No. 13-396 

Act of 2000", was introduced in Council and as- and transmitted to both Houses of Congress for its 

signed Bill No. 13-297, which was referred to the review. D.C. Law 13-301 became effective on 

Committee on the Judiciary. The Bill was adopted June 8 2001 
on first and second readings on June 26, 2000, and 

§ 23-104. Appeals by United States and District of Columbia. 

(a)(1) The United States or the District of Columbia may appeal an order, entered before 
the trial of a person charged with a criminal offense, which directs the return of seized 
property, suppresses evidence, or otherwise denies the prosecutor the use of evidence at trial, 
if the United States attorney or the Corporation Counsel conducting the prosecution for such 
violation certifies to the judge who granted such motion that the appeal is not taken for 
purpose of delay and the evidence is a substantial proof of the charge pending against the 
defendant. 

(2) A motion for return of seized property or to suppress evidence shall be made before 

trial unless opportunity therefor did not exist or the defendant was not aware of the 

grounds for the motion, 

(b) The United States or the District of Columbia may appeal a ruling made during the 
trial of a person charged with a criminal offense which suppresses or otherwise denies the 
prosecutor the use of evidence on the ground that it was invalidly obtained, if the United 
States attorney or the Corporation Counsel conducting the prosecution for such violation 
certifies to the judge who made the ruling that the appeal is not taken for purpose of delay 
and that the evidence is a substantial proof of the charge being tried against the defendant. 
The trial court shall adjourn the trial until the appeal shall be resolved; except that, if the 
decision on appeal has not been rendered within the ninety-six-hour period following the 
adjournment of the trial, the trial shall resume on the next day of regular court business 
following the expiration of the ninety-six-hour period, and the appeal shall be deemed void 
and without effect. 

.(c) The United States or the District of Columbia may appeal an order dismissing an 
indictment or information or otherwise terminating a prosecution in favor of a defendant or 
defendants as to one or more counts thereof, except where there is an acquittal on the merits. 

(d) The United States or the District of Columbia may appeal any other ruling made 
during the trial of a person charged with an offense which the United States attorney or the 
Corporation Counsel certifies as involving a substantial and recurring question of law which 
requires appellate resolution. Such an appeal may be taken only during the trial and only 
with leave of the court. The trial court shall adjourn the trial until the appeal shall be 
resolved; except that, if the decision on appeal has not been rendered within the ninety-six- 
hour period following the adjournment of the trial, the trial shall resume on the next day of 
regular court business following the expiration of the ninety-six-hour period, and the appeal 
shall be deemed void and without effect. 

(d-1) In a criminal or delinquency case, the United States or the District of Columbia may 
appeal an order of a trial court granting a new trial after verdict or judgment, as to any one 
or more counts, or any part thereof, except that no appeal shall lie where the double jeopardy 
clause of the United States Constitution prohibits further prosecution. 

(d-2) In a criminal or delinquency case, the United States or the District of Columbia may 
appeal a decision or order entered by the trial court granting the release of a person charged 
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with, or convicted or adjudicated delinquent of an offense, the denial of a motion for 
revocation of release, or modification of the conditions of release. 

(e) Any appeal taken pursuant to this section either before or during trial shall be 
expedited. If an appeal is taken pursuant to subsection (b), (d), (d-1), or (d-2) during trial, 
the appellate court shall hear argument on such appeal within forty-eight hours of the 
adjournment of the trial pursuant to that subsection shall dispense with any requirement of 
written briefs other than the supporting materials previously submitted to the trial court, 
shall render its decision within forty-eight hours of argument on appeal, and may dispense 
with the issuance of a written opinion in rendering its decision. Such appeal and decision 
shall not affect the right of the defendant, in a subsequent appeal from a judgment of 
conviction, to claim as error reversal by the trial court on remand of a ruling appealed from 
during trial. 

(f) Pending the prosecution and determination of an appeal taken pursuant to this section, 
the defendant shall be detained or released in accordance with Chapter 13 of this title and a 
juvenile respondent shall be detained or released in accordance with Chapter 23 of Title 16. 

(July 29, 1970, 84 Stat, 606, Pub. L. 91-858, title II, § 210(a); Apr. 24, 2007, D.C. Law 16-306, § 224(a), 53 
DCR 8610.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 16-306 added subsecs. (d-1) and (d-2); 
in subsec. (e), substituted "subsection (b), (d), 
(d-1), or (d-2)" for "subsection (b) or (d)"; and 
rewrote subsec. (f), which had read as follows: 

"(f) Pending the prosecution and determination 
of an appeal taken pursuant to this section, the 
defendant shall be detained or released in accor- 
dance with chapter 13 of this title." 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 224(a) of Omnibus Public Safety Emergency 
Amendment Act of 2006 (D.C. Act 16-445, July 19, 
2006, 53 DCR 6443). 

For temporary (90 day) amendment of section, 
see § 224(a) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2006 
(D.C. Act 16-490, October 18, 2006, 53 DCR 8686). 



For temporary (90 day) amendment of section, 
see § 224(a) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2007 
(D.C. Act 17-10, January 16, 2007, 54 DCR 1479). 

For temporary (90 day) amendment of section, 
see § 224(a) of Omnibus Public Safety Second 
Congressional Review Emergency Amendment Act 
of 2007 (D.C. Act 17-25, April 19, 2007, 54 DCR 
4036). 
Legislative History of Laws 

Law 16-306,- the "Omnibus Public Safety 
Amendment Act of 2006", was introduced in Coun- 
cil and assigned Bill No. 16-247, which was re- 
ferred to Committee on the Judiciary. The Bill 
was adopted on first and second readings on June 
6, 2006, and October 3, 2006, respectively. Signed 
by the Mayor on October 17, 2006, it was assigned 
Act No. 16-482 and transmitted to both Houses of 
Congress for its review. D.C. Law 16-306 became 
effective on April 24, 2007. 



United States Supreme Court 

Government appeals, Thomas, 2001, 1.21 S.Ct. 1905, 532 U.S. 

Suppressions motions, final judgments, Su- 774, 150 L.Ed.2cl 1. 

preme Court jurisdiction, see Florida v. 



Notes of Decisions 



Waiver 19.5 



1. Construction and application 

Generally, the Court of Appeals broadly con- 
strues the statute that permits the District to 
appeal a pre-trial order of the trial court in a 
criminal case that denies the prosecutor the use of 
evidence at trial that is a substantial proof of the 
charge pending against the defendant. In re F.K., 
2001, 768 A.2d 1018. Criminal Law <S=> 1023(3) 

2. Jurisdiction 

Court of Appeals had jurisdiction to hear appeal 
from order granting juvenile's motion to suppress 



statements, even though drug offense with which 
juvenile had been charged had been dismissed for 
want of prosecution, where the charge against 
juvenile was subject to a three-year statute of 
limitations, and therefore the government was free 
to re-charge the juvenile, which the government 
intended to do if the juvenile's statements were 
admissible. In re I.J., 2006, 906 A.2d 249. Infants 
^247 

4. Certification by prosecutor 

Generally, the Court of Appeals does not look 
behind certifications made by prosecutors pursuant 
to the statute that permits the District to appeal a 
pre-trial order of the trial court in a criminal case 
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that denies the prosecutor the use of evidence at 
trial that is a substantial proof of the charge 
pending against the defendant. In re F.K., 2001, 
768 Aid 1018. Criminal Law <3=> 1023(3) 

Government's failure to certify, prior to filing 
the notice of appeal, that the appeal is not taken 
for the purpose of delay and the evidence is a 
substantial proof of the charge is a filing irregular- 
ity, rather than a jurisdictional defect, and may, 
but need not, warrant dismissal of the appeal. In 
re J.W., 2000, 763 A.2d 1129. Criminal Law ©=> 
1131(4) 

The government's failure to file a fully conform- 
ing certificate until five days after oral argument 
did not warrant dismissal of its appeal of suppres- 
sion order in juvenile delinquency case; the notice 
of appeal itself contained a statement that the 
appeal was not taken for purposes of delay, and 
the statute requiring the certificate has been fullv 
complied with." In re J.W., 2000, 763 A.2d 1129. 
Infants <3= 244.1 

When filed, the government's certificate that its 
appeal is not taken for the purpose of delay and 
the evidence is a substantial proof of the charge is 
conclusive and not subject to substantive review by 
the appellate court. In re J.W., 2000, 763 A.2d 
1129. Criminal Law <3=> 1078 

The government should make every effort to 
carefully follow the precise statutory requirements 
for its appeal, including that the certification be 
made by the attorney conducting the prosecution 
and that it be made to the judge who granted such 
motion. In re J.W., 2000, 763 A.2d 1129. Criminal 
Law ©=> 1078 

The requirement of a government certification 
that its appeal is not taken for the purpose of delay 
and the evidence is a substantial proof of the 
charge is jurisdictional in the sense that a conform- 
ing certificate must be filed at some point prior to 
any binding decision. In re J.W., 2000, 763 A.2d 
1129. Criminal Law <3=> 1078 

5. Suppression of evidence — In general 

Failure to file a motion to suppress before trial 
is treated as a waiver of any claim that the evi- 
dence was unlawfully seized, absent a showing of 
exceptional circumstances. Watley v. U.S., 2007, 
918 A.2d 1198. Criminal Law <?=> 1044.1(6) 

In order to establish materiality of evidence to 
the preparation of a defense, the defendant must 
demonstrate, under discovery rule, a relationship 
between the requested evidence and the issues in 
the case, and there must exist a reasonable indica- 
tion that the requested evidence will either lead to 
other admissible evidence, assist the defendant in 
the preparation of witnesses or in corroborating 
testimony, or be useful as impeachment or rebuttal 
evidence". U.S. v. Curtis, 2000, 755 A.2d 1011. 
Criminal Law <3^ 661 

6. Pretrial motion required, suppression 

of evidence 

Defendant's failure to file motion to suppress 
evidence prior to trial constituted waiver of any 
claim that marijuana seized from his car was un- 
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lawfully seized; only in exceptional cases were 
motions to suppress heard at trial, and defendant 
failed to show that his was such a case, given that 
his only reason for not filing motion prior to trial 
rested on claim that Supreme Court had recently 
granted certiorari in case with similar facts, and he 
did not know what law 7 was, which claim was 
frivolous on its face. Olafisoye v. U.S., 2004, 857 
A.2d 1078. Criminal Law ^ 392.46(3); Criminal 
Law <3=> 698(1) 

Unless a defendant can show good cause for 
failure to file a motion to suppress evidence before 
trial, exceptions are not permitted. Olafisoye v. 
U.S., 2004, 857 A.2d 1078. Criminal Law ®=> 
698(1) 

Failure to file a motion to suppress evidence 
before trial is treated as a w r aiver of any claim that 
the evidence was unlawfully seized, absent a show- 
ing of exceptional circumstances. Olafisoye v. 
U.S., 2004, 857 A.2d 1078. Criminal Law o=> 
698(1) 

Defendant waived claim that the murder weap- 
ons and ammunition taken from his home during 
search videotaped by television station should have 
been suppressed where he did not move for sup- 
pression on the alleged grounds before trial and 
was or should have been aware of the alleged 
grounds through reasonable inquiry into the facts 
and the law. Artis v. U.S., 2002* 802 A.2cl 959, 
certiorari denied 123 S.Ct. 2099, 538 U.S. 1045, 155 
L.Ed.2d 1084. Criminal Law <3=> 1044.1(6) 

Evidence obtained where the statute has not 
been complied with and where no exception applies 
generally may be suppressed on motion by a de- 
fendant with standing to challenge the violation. 
District of Columbia v. Mancouso, 2001, 778 A.2d 
270. Criminal Law <^ 392.41 

8. Law of case, suppression of evidence 

Trial judge correctly refused to allow defendant 
to renew his motion for leave to move to suppress 
evidence during law enforcement officer's testimo- 
ny at trial, as motion judge had previously denied 
defendant's motion for leave to move to suppress 
evidence, and this ruling was the law of the case. 
Olafisoye v. U.S., 2004, 857 A.2d 1078. Criminal 
Law <£=> 392.63 

10. Appeal of suppression of evidence 

Defendant waived for appeal issue of whether 
evidence should have been suppressed in drug 
prosecution, where defendant did not file a motion 
to suppress in the trial court. Watley v. U.S., 
2007, 918 A.2d 1198. Criminal Law <^ 1044.1(6) 

Government's failure to appeal prior ruling 
granting defendant's motion to suppress in other 
murder case did collaterally estop government 
from litigating defendant's motion to suppress in 
current, unrelated murder case; prior ruling did 
not constitute a final judgment, and even if such 
judgment did constitute final judgment, strong pol- 
icy considerations dictated against application of 
doctrine, as the government, who was not relitigat- 
ing or retrying other murder case, had not yet had 
a full and fair opportunity to litigate issues sur- 
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rounding the current murder case. U.S. v. McMil- 
lian, 2006, 898 A.2d 922. Judgment <^ 751 

Order sanctioning District for discovery violation 
by excluding evidence in suppression hearing was 
not final order that denied District use of substan- 
tial evidence at trial, and thus, sanction order was 
not appealable. In re F.K., 2001, 768 A.2d 1018. 
Criminal Law <&=> 1023(2) 

In order for the District to invoke the Court of 
Appeals' jurisdiction to review a pre-trial order of 
the trial court in a criminal case, the order from 
which the District appeals must deny the prosecu- 
tor the use of evidence at trial that is a substantial 
proof of the charge pending against the defendant. 
In re F.K., 2001, 768 A.2d 1018. Criminal Law <£=> 
1023(3) 

12. Double jeopardy, dismissals 

Trial court's sua sponte dismissal of indictment 
for fleeing police officer for want of prosecution 
after defendant entered guilty plea was not acquit- 
tal on merits, and therefore, was appealable with- 
out implicating prohibition against double jeopar- 
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dy. District of Columbia v. Whitley, 2007, 934 
A.2d 387. Double Jeopardy §=? 104 

18. Prosecutorial delays, speedy trial 

Government seeking appeal of trial court's 
granting of juvenile's motion to suppress substan- 
tially complied with requirement that it show that 
the appeal was not taken for purpose of delay and 
that the suppressed evidence was a substantial 
proof of pending charge, where Government repre- 
sented, in notice of appeal, that it intended to 
charge juvenile again if the evidence was held to 
be admissible. In re I.J., 2006, 906 A.2d 249. 
Infants e=> 244.1 

19.5. Waiver 

Objections to the admission of evidence are 
waived when they are not raised in a pretrial 
motion to suppress the evidence, unless opportuni- 
ty therefor did not exist or the defendant was not 
aware of the grounds for the motion. Simmons v. 
U.S., 2010, 999 A.2d 898. Criminal Law <3=> 
1044.1(6) 



§ 23-105. Challenges to jurors. 

United States Supreme Court 

Peremptory challenges, habeas corpus relief, certificate of appeal- 

In qeneral ability, debatable question among reason- 

' L able jurists, see Miller-El v. Cockrell, 

Equal protection, purposeful discrimination 2003, 123 S.Ct. 1029, 537 U.S. 322, 154 

in jury selection, state prisoners, denial of L.Ed.2d 931, on remand 361 F.3d 849. 



Notes of Decisions 



Defendant's presence at voir dire 7 
Discriminatory use, peremptory challenges, per- 
emptory challenges 2.5 
Peremptory challenges 2-4 

Discriminatory use, peremptory challenges 
2.5 
Review . 8 



1. Jury pool 

On Batson claim that prosecutor has used per- 
emptory challenges in manner violating equal pro- 
tection clause, defendant must first make a prima 
facie showing that the prosecutor has exercised 
peremptory challenges on the basis of race; if such 
showing is made, burden shifts to the prosecutor to 
articulate a race-neutral explanation for striking 
the jurors in question; finally trial court must 
determine whether the defendant has carried his 
burden of proving purposeful discrimination, 
Sanders v. U.S., 2002, 809 A2d 584, certiorari 
denied 123 S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 
340, appeal after new sentencing hearing 975 A.2d 
165, certiorari denied 130 S.Ct. 815, 175 L.Ed.2d 
572. Jury <Z=> 33(5.15) 

In substituting alternate juror, trial judge was 
not required to voir dire deliberating jurors to see 
whether they could lay aside conclusions already 
formed and obey instruction to begin deliberations 



anew. McCallum v. U.S., 2002, 808 A.2d 1242. 
Jury <&=> 149 

Trial judge properly retained alternate juror and 
substituted juror for one who became ill after 
deliberations began, where judge instructed alter- 
nate not to discuss the case with anyone else, and 
confirmed that alternate had not discussed the 
case with anyone else, and had reached no decision 
about case, before making substitution. McCallum 
v. U.S., 2002, 808 A.2d 1242. Jury <3=> 149 

The impaneling of a fair and impartial jury is the 
task of the trial judge. Doret v. U.S.,' 2000, 765 
A2cl 47, certiorari denied 121 S.Ct. 1980, 532 U.S. 
1030, 149 L.Ed.2d 772. Jury <3=> 83(1) 

2. Peremptory challenges — In general 

Once a prosecutor has offered a race- and/or 
gender-neutral explanation for the peremptory 
challenges and the trial court has ruled on the 
ultimate question of intentional discrimination, the 
preliminary issue of whether the defendant had 
made a prima facie showing becomes moot. Rob- 
inson v. U.S., 2006, 890 A.2d 674, appeal after new 
sentencing hearing 946 A2d 334. Criminal Law 
&* 1134.26 

Defendant's exercise of peremptory challenges is 
not denied or impaired when defendant chooses to 
use peremptory challenge to remove juror who 
should have been excused for cause. Johnson v. 
U.S., 2002, 804 A.2d 297. Jury <&» 135 
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Trial judge acted within her discretion in excus- 
ing three jurors for hardship reasons after all 
peremptory strikes allowed by rule had been 
made, and then granting two additional strikes at 
request of defense counsel, after she initially 
granted one strike, where there was substantial 
parity between parties, and defendant failed to 
show that any actual prejudice resulted from 
judge's decision to excuse three jurors, and, specif- 
ically, defendant made no showing at all that any 
member of jury was in fact biased. Johnson v. 
U.S., 2002, 804 A.2d 297. Criminal Law <^> 
1166.18 

Defendants' right to exercise peremptory chal- 
lenges were not impaired by addition of jury panel 
to supplement venire after trial court became 
aware that venire panel might be too small before 
any peremptory challenges were used up, where 
both sides had exercised nine strikes, the same 
number of strikes before the supplemental panel 
was brought in, in total, defense received and was 
able to use 12 peremptory challenges, two more 
than rule required, and once entire combined veni- 
re panel was known, defendants chose to strike 
only one juror from supplemental panel, and two 
from original panel, although they had the oppor- 
tunity, but chose not to strike others from the 
supplemental panel. Burgess v. U.S., 2001, 786 
A.2d 561, certiorari denied 123 S.Ct. 210, 537 U.S. 
854, 154 L.Ed.2d 88. Jury <&» 135 

2.5. Discriminatory use, peremptory chal- 
lenges 

Relevant circumstances to consider in consider- 
ing a pattern of the prosecutor's exercise of per- 
emptory strikes in the context of a B.atson claim 
may include the nature of the case and the race or 
gender of the defendant and other participants in 
the trial. Robinson v. U.S., 2006, 890 A.2d 674, 
appeal after new sentencing hearing 946 A.2d 334. 
Jury £=> 33(5.15) 

In considering the pattern of the prosecutor's 
strikes in the context of a Batson claim, it is 
pertinent to consider both any statistical dispari- 
ties and discriminatory impacts on the jurors, such 
as a disproportionate concentration of strikes 
against jurors of a particular race and/or gender, 
and any disparate treatment of jurors who are 
similar except for their race and/or gender, and 
what, if any, information was elicited from and 
about the struck jurors by means of the voir dire 
and other preliminary inquiries. Robinson v. U.S., 
2006, 890 A.2d 674, appeal after new sentencing 
hearing 946 A.2d 334. Jury <3=> 33(5.15) 

A prima facie case of discrimination in the exer- 
cise of peremptory strikes under Batson may rest 
on a wide variety of evidence, notably including, 
though not limited to, the pattern of the prosecu- 
tor's strikes in light of the composition of the 
venire and the prosecutor's questions and state- 
ments during voir dire examination and in exercis- 
ing his challenges. Robinson v. U.S., 2006, 890 
A.2d 674, appeal after new sentencing hearing 946 
A.2d 334. Jury <^> 33(5.15) 
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Reasonable suspicions and inferences that dis- 
crimination may have occurred in the exercise of 
peremptory strikes are enough to trigger the Bat- 
son inquiry. Robinson v. U.S., 2006, 890 A.2d 674, 
appeal after new sentencing hearing 946 A.2d 334. 
Jury <3=> 33(5.15) 

The burden of establishing a prima facie case of 
discrimination under Batson is not onerous, and is 
satisfied by significantly less than a preponderance 
of the evidence. Robinson v. U.S., 2006, 890 A.2d 
674, appeal after new sentencing hearing 946 A.2d 
334. Jury <&=> 33(5.15) 

Where the trial court has decided the ultimate 
issue of discrimination in the exercise of a peremp- 
tory strike on the entire evidentiary record before 
it, without having determined whether the defen- 
dant made a prima facie showing of discrimination, 
the Court of Appeals' concern on appeal must be 
with the correctness of that ultimate decision. 
Robinson v. U.S., 2006, 890 A.2d 674, appeal after 
new sentencing hearing 946 A.2d 334. Criminal 
Law <s^> 1134.7 

Defendant assertions that male, 18-year-old Af- 
rican-American prospective juror stricken by 
prosecutor was only person on panel who, like 
defendant, was young black male, and that juror 
answered no questions during voir dire, and 
therefore, that prosecutor knew nothing about 
him other than race, gender, age, employment, 
and address, was insufficient to establish prima 
facie case of mixed motive discrimination under 
Batson, in trial for felony murder and related 
crimes, and thus, did not trigger further Batson 
review; exercise of single strike against only pro- 
spective juror who was young, black male like 
defendant had little probative value, prosecutor 
was not entirely ignorant of salient information of 
juror, namely, age, that might have justified 
strike, and defendant failed to show pattern of 
strikes suggestive of racial or gender bias, espe- 
cially in view of proportion of African-American 
jurors ultimately selected to serve. Robinson v. 
U.S., 2006, 890 A.2d 674, appeal after new sen- 
tencing hearing 946 A.2d 334. Jury <&* 33(5.15) 

The exercise of peremptory strike motivated in 
part by an impermissible consideration of race 
and/or gender violates equal protection and Bat- 
son. Robinson v. U.S., 2006, 890 A.2d 674, appeal 
after new sentencing hearing 946 A.2d 334. Con- 
stitutional Law <&* 3309; Constitutional Law ©^ 
3428 

Discrimination in the exercise of peremptory 
strikes on the basis of ethnicity is prohibited. 
Robinson v. U.S., 2006, 890 A.2d 674, appeal after 
new sentencing hearing 946 A.2cl 334. Jury <®^> 
33(5.15) 

Preserved claims of unconstitutional discrimina- 
tion in jury selection are not subject to harmless 
error analysis; the erroneous rejection of a Batson 
challenge results in a structural defect that infects 
the entire conduct of the trial from beginning to 
end, and hence is per se reversible. Robinson v. 
U.S., 2006, 890 A.2d 674, appeal after new sentenc- 
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ing hearing 946 A2d 334. Criminal Law <^> 
1166.16 

The discriminatory exclusion of even a single 
juror is objectionable. Robinson v. U.S., 2006, 890 
A.2d 674, appeal after new sentencing hearing 946 
A.2d334. Jury ®=» 33(5.15) 

The Constitution prohibits purposeful discrimi- 
nation on the basis of race or gender in the 
exercise of peremptory challenges to prospective 
jurors. Robinson' v. "U.S., 2006, 890 A2d 674, 
appeal after new sentencing hearing 946 A.2d 334. 
Jury <£=> 33(5.15) 

Defendant's claim that prosecutor's exercise of 
peremptory strike against 18-year-old African- 
American prospective juror was motivated in part 
by race and gender discrimination raised cogniza- 
ble Batson claim, in trial for felony murder and 
related offenses. Robinson v. U.S., 2006, 890 A.2d 
674, appeal after new sentencing hearing 946 A.2d 
334. Jury 0= 33(5.15) 

Prosecutor may not avoid the Batson obligation 
to provide race-neutral explanations for what ap- 
pears to be a statistically significant pattern of 
racial peremptory challenges simply by foregoing 
the opportunity to use all of his challenges against 
minorities. Robinson v. U.S., 2005, 878 A.2d 1273. 
Jury <^> 33(5.15) 

Defendant established prima facie case of dis- 
criminatory use of peremptory challenges by pros- 
ecutor who used 6 of 10 peremptory challenges to 
strike all 6 black females on a venire of 37 jurors; 
black female jurors had furnished no information 
in voir dire that would have afforded any reason to 
strike them, prosecutor asked virtually no ques- 
tions to uncover such reasons, and case involved 
young black male accused of shooting someone 
who had assaulted and injured his mother and 
sister. Robinson v. U.S., 2005, 878 A.2d 1273. 
Jury <s=> 33(5.15) 

Peremptory challenge may not be based even 
partially on an unlawful discriminatory reason. 
Robinson v. U.S., 2005, 878 A.2d 1273. * Jury <&=> 
33(5.15) 

In deciding whether the defendant has made the 
requisite showing of discriminatory use of peremp- 
tory challenges, the trial court should consider all 
relevant circumstances, including the pattern of 
the prosecutor's strikes in light of the composition 
of the venire and the prosecutor's questions and 
statements during jury selection. Robinson v. 
U.S., 2005, 878 A2d 1273. Jury <^> 33(5.15) 

Prima facie case of discriminatory use of per- 
emptory challenges can be made out by offering a 
wide variety of evidence, so long as the sum of the 
proffered facts gives rise to an inference of dis- 
criminatory purpose. Robinson v. U.S., 2005, 878 
A2d 1273." Jury <&=> 33(5.15) 

The burden of establishing a prima facie show- 
ing of discriminatory use of peremptory challenges 
is not onerous, and is satisfied by significantly less 
than a preponderance of the evidence. Robinson 
v. U.S., 2005, 878 A2d 1273. Jury <&=> 33(5.15) 

Whether a defendant has satisfied the burden of 
making a prima facie case of discriminatory use of 
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peremptory challenges is a question of law, name- 
ly, whether the voir dire record of the govern- 
ment's peremptory strikes, as shown by the defen- 
dant, raised the necessary inference of purposeful 
discrimination. Robinson v. U.S., 2005, 878 A.2d 
1273. Jury ®=» 33(5.15) 

If prosecutor's stated reason for exercising per- 
emptory strikes does not hold up, its pretextual 
significance does not fade because a trial judge, or 
an appeals court, can imagine a permissible reason; 
it does not matter that the prosecutor might have 
had good reasons, because what matters is the real 
reason for the prosecutor's strikes. Robinson v. 
U.S., 2005, 878 A.2d 1273. Jury <&* 33(5.15) 

If prosecutor refuses to justify his use of per- 
emptory strikes upon a prima facie showing of 
discrimination, such a refusal would provide addi- 
tional support for the inference of discrimination 
raised by a defendant's prima facie case. Robin- 
son v. U.S., 2005, 878 A.2d 1273. Jury <^ 33(5.15) 

Prosecutor may not rebut defendant's prima fa- 
cie case of discriminatory use of peremptory chal- 
lenges merely by denying that he had a discrimina- 
tory motive or affirming his good faith in making 
individual selections; although peremptories are 
often the subjects of instinct, and it can sometimes 
be hard to say what the reason is, when illegiti- 
mate grounds like race are in issue, a prosecutor 
simply has got to state his reasons as best he can 
and stand or fall on the plausibility of the reasons 
he gives. Robinson v. U.S., 2005', 878 A2d 1273. 
Jury 0=> 33(5.15) 

If the prosecutor tenders race- and gender-neu- 
tral reasons to rebut prima facie case of discrimi- 
natory use of peremptory challenges, trial court 
must decide whether the defendant has proved 
purposeful racial or gender discrimination; the res- 
olution of this factual question comes down to 
whether the trial court finds the prosecutor's race- 
neutral and gender-neutral explanations to be 
credible or pretextual in light of all the relevant 
evidence. Robinson v. U.S.", 2005, 878 A.2d 1273. 
Jury <3=» 33(5.15) 

If defendant makes prima facie case of discrimi- 
natory use of peremptory challenges, the burden 
shifts to the prosecutor to give a clear and reason- 
ably specific explanation of his legitimate reasons 
for the strikes, i.e., to offer race- and gender- 
neutral reasons that do not deny equal protection. 
Robinson v. U.S., 2005, 878 A2d 1273. Jury <2=> 
33(5.15) 

Defendant makes out a prima facie case of dis- 
criminatory use of peremptory challenges by show- 
ing that the totality of the relevant facts gives rise 
to an inference of discriminatory purpose, i.e., an 
inference that the prosecutor has struck jurors on 
the basis of their race or gender. Robinson v. 
U.S., 2005, 878 A.2d 1273. Jury &» 33(5.15) 

Exercise of peremptory challenges to discrimi- 
nate against prospective jurors on the basis of race 
or gender is unconstitutional; each type of discrim- 
ination offends the Equal Protection Clause of the 
Fourteenth Amendment and the equal protection 
component of the Fifth Amendment's Due Process 
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Clause. Robinson v. U.S., 2005, 878 A.2d 1273. 
Constitutional Law <©=> 3309; Constitutional Law 
<^> 3428; Constitutional Law <3=> 4759 

3. Number of peremptory challenges 

Trial court judge's error, if any, in granting two 
additional peremptory strikes to each side, in con- 
travention of rule of criminal procedure and stat- 
ute, was not plain error, where it was defendant's 
counsel who requested two additional strikes, rath- 
er than one originally allowed by judge, and defen- 
dant did not show that deviation from rule preju- 
diced any of his substantial rights or resulted in 
any actual juror bias. Johnson v. U.S., 2002, 804 
A.2d 297. Criminal Law <^> 1166.18 

4. — Age, peremptory challenges 
Prosecutor's proffer of race-neutral explanation 

for exercising peremptory strike against male 
18-year-old African-American prospective juror, 
namely his youth, did not render moot determina- 
tion whether defendant made prima facie case of 
discrimination under Batson, where trial court 
never determined whether reason was pretextual 
or reached ultimate issue of unlawful discrimina- 
tion but based its denial of Batson claim solely on 
defendant's alleged failure to make prima facie 
showing. Robinson v. U.S., 2006, 890 A.2d 674, 
appeal after new sentencing hearing 946 A.2d 334. 
Criminal Law <$=> 1134.26 

Even where the exclusion of a potential juror is 
motivated in substantial part by constitutionally 
permissible factors such as the juror's age, the 
exclusion is a denial of equal protection and a 
Batson violation if it is partially motivated as well 
by the juror's race or gender. Robinson v. U.S., 
2006, 890 A.2d 674, appeal after new sentencing 
hearing 946 A.2d 334. Constitutional Law <&=> 
3309; Constitutional Law <^> 3428 

5. Challenges for cause — In general 

The trial judge has broad discretion when decid- 
ing whether to strike a juror for cause. Ahmed v. 
U.S., 2004, 856 A.2d 560* Jury <^> 85 

The trial court, during voir dire, is under no 
obligation to inquire as to the jurors' experience 
with crimes of any type. Mills 'v. U.S., 2002, 796 
A.2d 26. Jury <^> 131(1) 

In escape prosecution, trial judge did not abuse 
its discretion in rejecting defense counsel's request 
that, during individual interviews with each pro- 
spective juror during voir dire, judge ask question 
to jury concerning whether they or persons close 
to them have been accused of, victim of, or a 
witness to any crime without permitting juror to 
make determination on whether such experience 
affected juror's ability to be fair and impartial; 
while it might have been appropriate to inquire to 
the prospective jurors' experience with the under- 
lying offense, no such question was requested, and 
defense counsel was given full opportunity to ask 
any follow-up questions that counsel wished to 
explore. Mills v. U.S., 2002, 796 A.2d 26. Jury <^> 
131(15.1) 

Defendant had a Sixth Amendment right during 
voir dire to pose follow-up questions to prospective 
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jurors who had close friends or family members in 
the law enforcement field; the court's questions did 
not explore the relationship between the identified 
law enforcement person and the prospective juror, 
and the testimony of police officers and govern- 
ment experts played a substantial role in the case. 
Doret v. U.S., 2000, 765 A.2d 47, certiorari denied 
121 S.Ct. 1980, 532 U.S. 1030, 149 L.Ed.2d 772. 
Jury <^> 33(4); Jury <3=> 131(6) 

The trial court has broad discretion in conduct- 
ing voir dire examination. Doret v. U.S., 2000, 765 
A.2d 47, certiorari denied 121 S.Ct. 1980, 532 U.S. 
1030, 149 L.Ed.2d 772. Jury <s==> 131(2) 

A potential juror's bias may be implied or pre- 
sumed as a matter of law, as in the case of a 
potential juror who is related to a party in the case 
or may be inferred when a juror discloses a fact 
that bespeaks a risk of partiality sufficiently signif- 
icant, such as a relationship with a prosecutor, to 
warrant granting the trial judge discretion to ex- 
cuse the juror for cause, but not so great as to 
make mandatory a presumption of bias. Doret v. 
U.S., 2000, 765 A2d 47, certiorari denied 121 S.Ct. 
1980, 532 U.S. 1030, 149 L.Ed.2d 772. Jury <3= 90; 
JuryO=>91; Jury ©=> 97(1) 

A court is allowed to dismiss a juror on the 
ground of inferable bias only after having received 
responses from the juror that permit an inference 
that the juror in question would not be able to 
decide the matter objectively; in other words, the 
judge's determination must be grounded in facts 
developed at voir dire. Doret v. U.S., 2000, 765 
A.2d 47, certiorari denied 121 S.Ct. 1980, 532 U.S. 
1030, 149 L.Ed.2d 772. Jury <^> 97(1) 

To be meaningful, voir dire, whether in a capital 
case or in the more usual situation, must uncover 
more than the jurors bottom line conclusions to 
broad questions which do not in themselves reveal 
automatically disqualifying biases as to their ability 
fairly and accurately to decide the case, and in- 
deed, which do not elucidate the bases for those 
conclusions. Doret v. U.S., 2000, 765 A.2d 47, 
certiorari denied 121 S.Ct. 1980, 532 U.S. 1030, 149 
L.Ed.2d 772. Jury ^> 131(4) 

Where potential jurors remain silent during voir 
dire in response to a general question regarding 
their ability to be fair and impartial despite their 
family or close relationships with persons in the 
law enforcement field, the trial judge has an obli- 
gation to probe further and to elicit more than a 
nod of the head or a simple "yes" or "no" response 
to ensure their impartiality and fairness as jurors. 
Doret v. U.S., 2000, 765 A.2d 47, certiorari denied 
121 S.Ct. 1980, 532 U.S. 1030, 149 L.Ed.2d 772. 
Jury <^> 131(4) 

6. Preservation of challenges for cause 

The trial court's failure to strike two allegedly 
biased jurors for cause did not constitute revers- 
ible error, where defendant used two peremptory 
challenges to strike the jurors, and he failed to 
object to the ultimate composition of the jury. 
Ahmed v. U.S., 2004, 856 A.2d 560. Criminal Law 
&» 1166.18 
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7. Defendant's presence at voir dire 

In order to invoke right to be present when 
prospective jurors' responses are heard at bench, a 
defendant must request to be present. Lay v. 
U.S., 2003, 831 A.2d 1015. Criminal Law" <^ 
636(3) 

A defendant's right to be present when at voir 
dire bench conferences when prospective jurors 
are being questioned is not unlimited, particularly 
when the safety of the jurors or the efficient 
administration of justice could be compromised. 
Lay v. 'U.S., 2003, 831 A.2d 1015. Criminal Law 
<®= 636(3) 

Defendants have a right to be present at voir 
dire bench conferences when prospective jurors 
are being questioned. Lay v. U.S., 2003, 831 A.2d 
1015. Criminal Law ®=> 636(3) 

Where a defendant does not make a timely 
request to be present at voir dire bench confer- 
ences when prospective jurors are being ques- 
tioned, the trial court must weigh the efficient 
administration of justice against the principle that 
the presence of the defendant is essential to the 
legitimacy of criminal justice system. Lay v. U.S., 
2003, 831 A.2d 1015. Criminal Law .®=> 636(3) 

Right to be present during voir dire bench con- 
ferences when prospective jurors are being ques- 
tioned can be satisfied by alternate procedures 
where, for example, there are multiple defendants 
or where security is a problem. Lay v. U.S., 2003, 
831 A.2d 1015. Criminal Law <^ 636(3) 

Defendant waived, based on untimely request, 
the right to be present during voir dire of prospec- 
tive jurors at bench conferences, where defense 
counsel waited until after afternoon session start- 
ed, at a time when court had already questioned 19 
prospective jurors at bench, to inform court of 
defendant's request and to suggest that confer- 
ences take place in jury room to minimize possible 
prejudice from having deputy marshal hovering 
behind defendant at bench, and trial court had on 
three previous occasions explained procedure that 
would be followed for voir dire bench conferences. 
Lay v. U.S., 2003, 831 A.2d 1015. Criminal Law 
^ 636(3) 

Because defendant was in courtroom during en- 
tire voir dire process, he had sufficient opportunity 
to discuss with counsel the prospective jurors' 
responses and any issues that the questioning re- 
vealed, despite denial of defendant's untimely re- 
quest to be present at individual questioning of 
prospective jurors at bench. Lay v. U.S., 2003, 
831 A.2d 1015. Criminal Law ^ 636(3) 



8. Review 

Appellate review of the trial judge's ruling as to 
whether the defendant made out a prima facie case 
of discrimination under Batson is de novo, for 
whether a defendant has made out a prima facie 
case of discrimination is a question of law, namely, 
whether the voir dire record of the government's 
peremptory strikes, as shown by the defendant, 
raised the necessary inference of purposeful dis- 
crimination. Robinson v. U.S., 2006, 890 A.2d 674, 
appeal after new sentencing hearing 946 A.2d 334. 
Criminal Law <^> 1139 

Where the trial court has pretermitted the inqui- 
ry of racial discrimination in the exercise of per- 
emptory strikes and not reached the ultimate is- 
sue, and has instead based its ruling solely on the 
lack of a prima facie showing, the Court of Appeals 
has only that ruling to review, and notwithstanding 
the prosecutor's voluntary proffer of a race-neutral 
reason for the strike, nothing has occurred to moot 
the ruling's operative significance. Robinson v. 
U.S., 2006, 890 A.2d 674, appeal after new sentenc- 
ing hearing 946 A.2d 334. Criminal Law <3=> 
1134.26 

The three-step procedure for evaluating a Bat- 
son challenge is as follows: first, the defendant 
must make out a prima facie case by showing that 
the totality of the relevant facts gives rise to an 
inference of discriminatory purpose; second, if a 
prima facie showing is made, the burden shifts to 
the prosecutor or other challenged party to give a 
clear and reasonably specific explanation of his 
legitimate reasons for the strikes; and third, if the 
prosecutor tenders such reasons, the trial court 
must decide whether the defendant has proved 
purposeful racial or gender discrimination, a factu- 
al question that comes down to whether the trial 
court finds the prosecutor's race-neutral and gen- 
der-neutral explanations to be credible. Robinson 
v. U.S., 2006, 890 A.2d 674, appeal after new 
sentencing hearing 946 A.2d 334. Jury <£=> 33(5.15) 

Following trial court's erroneous determination 
that defendant failed to establish prima facie case 
of discriminatory use of peremptory challenges by 
prosecutor against black females, remedy would be 
reversal of conviction and remand for new trial; no 
record was made of the prosecutor's justifications 
for his strikes or of whether the facts supported or 
undermined those justifications, and inquiry into 
prosecutor's motives would be futile alter delay of 
over three years. Robinson v. U.S., 2005, 878 A.2d 
1273. Criminal Law &* 919(1) 



§ 23-110. Remedies on motion attacking sentence. 

(a) A prisoner in custody under sentence of the Superior Court claiming the right to be 
released upon the ground that (1) the sentence was imposed in violation of the Constitution of 
the United States or the laws of the District of Columbia, (2) the court was without 
jurisdiction to impose the sentence, (3) the sentence was in excess of the maximum authorized 
by law, (4) the sentence is otherwise subject to collateral attack, may move the court to 
vacate, set aside, or correct the sentence. 

(b)(1) A motion for such relief may be made at any time. 
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(2) A motion for such relief may be dismissed if the government demonstrates that it has 
been materially prejudiced in its ability to respond to the motion by the delay in its filing, 
unless the movant shows that the motion is based on grounds which the movant could not 
have raised by the exercise of reasonable diligence before the circumstances prejudicial to 
the government occurred. 

(c) Unless the motion and files and records of the case conclusively show that the prisoner 
is entitled to no relief, the court shall cause notice thereof to be served upon the prosecuting 
authority, grant a prompt hearing thereon, determine the issues, and make findings of fact 
and conclusions of law with respect thereto. If the court finds that (1) the judgment was 
rendered without jurisdiction, (2) the sentence imposed was not authorized by law or is 
otherwise open to collateral attack, (3) there has been such a denial or infringement of the 
constitutional rights of the prisoner as to render the judgment vulnerable to collateral attack, 
the court shall vacate and set the judgment aside and shall discharge the prisoner, resentence 
him, grant a new trial, or correct the sentence, as may appear appropriate. 

(cl) A court may entertain and determine the motion without requiring the production of 
the prisoner at the hearing. 

(e) The court shall not be required to entertain a second or successive motion for similar- 
relief on behalf of the same prisoner. 

(f) An appeal may be taken to the District of Columbia Court of Appeals from the order 
entered on the motion as from a final judgment on application for a writ of habeas corpus. 

(g) An application for a writ of habeas corpus in behalf of a prisoner who is authorized to 
apply for relief by motion pursuant to this section shall not be entertained by the Superior 
Court or by any Federal or State court if it appears that the applicant has failed to make a 
motion for relief under this section or that the Superior Court has denied him relief, unless it 
also appears that the remedy by motion is inadequate or ineffective to test the legality of his 
detention. 

(July 29, 1970, 84 Stat. 608, Pub. L. 91-358, title II, § 210(a); Dec. 10, 2009, D.C. Law 18-88, § 220, 56 
DCR 7413.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 18-88, in subsec. (b), designated the 
existing language as par. (1), and added par. (2). 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 220 of Omnibus Public Safety and Justice 
Emergency Amendment Act of 2009 (D.C. Act 
18-181, August 6, 2009, 56 DCR 6903). 

For temporary (90 day) amendment of section, 
see § 220 of Omnibus Public Safety and Justice 
Congressional Review Emergency Amendment Act 
of 2009 (D.C. Act 18-227, October 21, 2009, 56 
DCR 8668). 



Legislative History of Laws 

Law 18-88, the "Omnibus Public Safety and 
Justice Amendment Act of 2009", as introduced in 
Council and assigned Bill No. 18-151, which was 
referred to the Committee on Public Safety and 
the Judiciary. The bill as adopted on first and 
second readings on June 30, 2009, and July 31, 
2009, respectively. Signed by the Mayor on Au- 
gust 26, 2009, it was assigned Act No. 18-189 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 18-88 became effective on De- 
cember 10, 2009. 



United States Supreme Court 



Counsel for accused 

Capital punishment, Sixth Amendment vio- 
lations, conflicts of interest, establishment 
of adverse effect on counsel's perform- 
ance, see Mickens v. Taylor, 2002, 122 
S.Ct. 1237, 535 U.S. 162, 152 L.Ed.2d 291, 
rehearing denied 122 S.Ct. 1954, 535 U.S. 
1074, 152 L.Ed.2d 856. 

Counsel, effective assistance, death penalty 
case, failure to offer mitigating evidence 
and waiver of closing argument at sen- 
tencing hearing, presumption of preju- 
dice, federal habeas review, see Bell v. 



Cone, 2002, 122 S.Ct. 1843, 535 U.S. 685, 
152 L.Ed.2d 914, rehearing denied 123 
S.Ct. 2, 536 U.S. 976, 153 L.Ed.2d 866, on 
remand 359 F.3d 785, rehearing en banc 
denied. 

Effectiveness of counsel, capital murder, 
penalty phase, investigation of defen- 
dant's life history for mitigating evidence, 
presentence investigation report and de- 
partment of social services records, preju- 
dice, see Wiggins v. Smith, 2003, 123 S.Ct. 
2527, 539 U.S. 510, 156 L.Ed.2d 471. 

Counsel not provided 
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Counsel, indigent defendants, misdemeanor 
offense, suspended sentence activated 
upon violation of probation, see Alabama 
v. Shelton, 2002, 122 S.Ct. 1764, 535 U.S. 
654, 152 L.Ed.2d 888. 
Exceptional sentence above statutory maxi- 
mum, 

Jury trial, proof beyond a reasonable doubt, 
factors warranting exceptional sentence 
above statutory maximum, see Blakely v. 
Washington, U.S.Wash.2004, 124 S.Ct. 
2531, 542 U.S. 296, 159 L.Ed.2d 403, re- 
hearing denied 125 S.Ct. 21, 542 U.S. 961, 
159L.Ed.2d851. 
Guilty pleas, 
Reversal 

Guilty plea, reversal of plea following failure 
to object to errors during colloquy, plain 
error rule, burden of proof, see U.S. v. 
Vonn, 2002, 122 S.Ct. 1043, 535 U.S. 55, 
152 L.Ed.2d 90, on remand 294 F.3d 1093. 
Withdrawal, 

Guilty plea conviction, warnings by court, 
plain error, withdrawal of plea, probabili- 
ty of different result, see U.S. v. Domin- 
guez Benitez, 2004, 124 S.Ct. 2333, 542 
U.S. 74, 159 L.Ed.2d 157, on remand 381 
F.3d 859. 
Habeas corpus 
Pro se litigants 

Habeas corpus, recharacterization of pro se 
litigant motions, restrictive conditions on 
successive motions, see Castro v. U.S., 
2003, 124 S.Ct. 786, 540 U.S. 375, 157 
L.Ed.2d 778, on remand 358 F.3d 827. 

Habeas petitions, dismissal of exhausted 
and unexhausted claims, dismissal of re- 
filed petitions as time-barred, duty of 
court to advise pro se litigants of stay- 
and-abeyance procedure, see Pliler v. 
Ford, 2004, 124 S.Ct. 2441, 542 U.S. 225, 
159 L.Ed.2d 338. 
Retroactivity 

Capital murder, jury instructions, consider- 
ation of mitigating circumstances, jury 
unanimity requirement, nonretro activity 
of new rules of criminal procedure in 
habeas proceedings, watershed rule ex- 
ception, see Beard v. Banks, 2004, 124 
S.Ct. 2504, 542 U.S. 406, 159 L.Ed.2d 494. 

Capital murder, necessity of jury finding of 
aggravating circumstances warranting 
death penalty, retroactivity, watershed 
rule of criminal procedure, see Schriro v. 
Summerlin, 2004, 124 S.Ct. 2519, 542 U.S. 
348, 159 L.Ed.2d 442, on remand 427 F.3d 
623. 

Habeas corpus review, criminal procedure, 
new constitutional rule, retroactivity, ne- 
cessity of Teague analysis, issue raised by 
state, see Horn v. Banks, 2002, 122 S.Ct. 
2147, 536 U.S. 266, 153 L.Ed.2d 301, re- 



hearing denied 123 S.Ct. 18, 536 U.S. 982, 
153 L.Ed.2d 881, on remand 316 F.3d 228. 

Time- limits 
Habeas corpus, pending application for 
state collateral review, tolling of federal 
time limits, time between lower state 
court's decision and filing of notice of 
appeal to higher state court, see Carey v. 
Saffold, 2002, 1.22 S.Ct. 2134, 536 U.S. 
214, 153 L.Ed.2d 260, on remand 295 F.3d 
1024, on remand 312 F.3d 1031, amended 
on denial of rehearing. 

Ineffective counsel, 

Counsel, ineffective assistance, penalty 
phase of capital murder trial, reasonable 
probability of prejudice, habeas corpus 
relief, contrary to or unreasonable appli- 
cation of federal Jaw standard, see Wood- 
ford v. Visciotti, 2002, 123 S.Ct, 357, 537 
U.S. 19, 154 L.Ed.2d 279, rehearing de- 
nied 123 S.Ct. 957, 537 U.S. 1149, 154 
L.Ed.2d 855, on remand 406 F.3d 1131. 

Death sentence, habeas corpus proceedings, 
ineffective assistance of counsel, review of 
claims waived in post-conviction relief 
proceedings, see Stewart v. Smith, 2002, 
122 S.Ct. 2578, 536 U.S. 856, 153 L.Ed. 2d 
762, rehearing denied 123 S.Ct. 17, 536 
U.S. 982, 153 L.Ed.2d 880. 

Habeas corpus, post-custody challenges to 
enhancement of sentence by unconstitu- 
tional prior conviction disallowed, excep- 
tion for failure to appoint counsel, see 
Lackawanna County Dist. Attorney v. 
Coss, 2001, 121 S.Ct. 1567, 532 U.S. '394, 
176 A.L.R. Fed. 711, 149 L.Ed.2d 608. 

Ineffective assistance of counsel, murder in 
aid of racketeering conviction, claim may 
be raised in collateral proceeding al- 
though not raised on direct appeal, see 
Massaro v. U.S., 2003, 123 S.Ct. 1690, 538 
U.S. 500, 155 L.Ed. 2d 714, on remand 
2004 WL 2251679. 

Postconviction relief, 

Postconviction relief motion, limitations, fi- 
nality of conviction, time for filing certio- 
rari petition, see Clay v. U.S., 2003, 123 
S.Ct. 1072, 537 U.S. 522, 155 L.Ed.2d 88, 
on remand 69 Fed.Appx. 328, 2003 WL 
21377515. 

Waiver 

Capital punishment, federal habeas review, 
requirements for waiver of state postcon- 
viction claims, see Stewart v. Smith, 2001, 
122 S.Ct. 1143, 534 U.S. 157, 151 L.Ed.2d 
592, certified question answered 202 Ariz. 
446, 46 P.3d 1067, answer to certified 
question conformed to 122 S.Ct. 2578, 536 
U.S. 856, 153 L.Ed.2d 762, rehearing de- 
nied 123 S.Ct 17, 536 U.S. 982, 153 
L.Ed.2d 880. 
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Notes of Decisions 



Admissibility of evidence 21.5 
Aut h or i ty o f c o u rt 3.7 
Closing argument 23.5 
Confessions, evidence 21.7 
Discretion of court 3.5 
Double jeopardy 6.5 
Evidence 16-23 

Admissibility of evidence 21.5 

Confessions 21.7 

Identification procedures, evidence 17.5 

Presumptions and burden of proof 21.3 
Harmless error, review 49,5 
Identification procedures, evidence, evidence 

17.5 
Mootness, review 52.5 
Parole 57.5 
Plain error, review 49.3 
Presumptions and burden of proof, evidence 

21.3 
Review 46-54 

Harmless error 49.5 

Mootness 52.5 

Plain error 49.3 
Sentence and punishment 8.5 
Sentencing and punishment 8.5 
Severance 36.5 
Sufficiency of hearing 7.5 



1. Construction and application 

Section of District of Columbia Code establish- 
ing procedure for collateral review of convictions 
provided forum for "gateway" innocence claims to 
invoke actual innocence exception, and thus that 
procedure was adequate to test legality of defen- 
dant's detention; consequently, defendant was not 
authorized to petition federal court for habeas 
relief on basis that relief under Innocence Protec- 
tion Act (IP A) was his exclusive remedy and out- 
side of collateral review procedure. Ibrahim v. 
U.S., C.AD.C.2011, 661 F.3d 1141. Habeas Cor- 
pus <&=> 365 

When interpreting the "in custody" requirement 
of District of Columbia statute governing remedies 
on motion attacking sentence, the Court, of Appeals 
may rely on federal cases construing relating fed- 
eral habeas statute, since the District of Columbia 
statute is patterned after and is virtually identical 
to the federal statute. Mitchell v. U.S., 2009, 977 
A2d 959. Courts ©=> 96(7) 

Where the same act or transaction constitutes a 
violation of two distinct statutory provisions, the 
test to be applied to determine whether there are 
two offenses or only one, for double jeopardy 
pmposes, is whether each provision requires proof 
of a fact which the other does not. Bell v. U.S., 
2008, 950 A.2cl 56. Double Jeopardy <3=* 135 

Requirement that every judgment be set forth 
on a separate document, contained in Superior 
Court rule governing civil appeals, did not apply to 
order denying petitioner's motion for post-convic- 
tion relief, and, as such, trial court was not re- 
quired to reduce its order to writing; neither Su- 



perior Court nor Court of Appeals had adopted 
federal procedure for either entry of judgment or 
procedure by which appeals had to be filed from 
orders entered disposing of claims under statute 
governing remedies on motions attacking sentence, 
and, thus there was no requirement that Superior 
Court or Court of Appeals apply rules governing 
civil appeals to appeals in post-conviction proceed- 
ings. Williams v. U.S., 2005, 878 A.2d 477. Crim- 
inal Law <s=^ 1661 

Since state statute setting forth remedies on 
motion attacking sentence was nearly identical to 
federal statute governing remedies on motion at- 
tacking sentence, and state statute was functional 
equivalent of federal statute, Court of Appeals 
would look to federal cases interpreting federal 
statute in interpreting state statute. Williams v. 
U.S., 2005, 878 A.2d 477. Courts ^ 97(5) 

Scope of the remedy provided by state statute 
setting forth remedies on motion attacking sen- 
tence is the same as that provided by federal 
statute governing remedies on motion attacking 
sentence. Williams v. U.S., 2005, 878 A.2d 477. 
Criminal Law <3=> 1407 

On review of defendant's challenge to sufficiency 
of the evidence, Court of Appeals must view evi- 
dence in light most favorable to the government. 
Beaner v. U.S., 2004, 845 A.2d 525. Criminal Law 
C^ 1144.13(3) 

3.5. Discretion of court 

One-sentence denial of defendant's motion to 
recall the mandate, filed in connection with a claim 
of ineffective assistance of appellate counsel, was 
not a procedural bar to subsequent motion to 
vacate convictions, in view of substantial doubt as 
to whether ruling on the previous motion was on 
the merits. Hardy v. U.S., 2010, 988 A2d 950, as 
amended. Criminal Law <$=> 1433(1) 

Decision on whether to hold an evidentiary hear- 
ing on a motion for a new trial pursuant to the 
statute governing motions attacking sentences is 
committed to the trial court's discretion, but the 
scope of that discretion is quite narrow. Aiken v. 
U.S., 2008, 956 A.2d 33. Criminal Law ®= 1654 

Trial court acted within its discretion in denying 
defendant's motion for a new murder trial based 
on ineffective assistance of counsel, pursuant to the 
statute governing remedies on a motion attacking 
a sentence, and on newly discovered evidence, 
pursuant to the Innocence Protection Act (IPA), 
even though defendant argued in part that defense 
counsel failed to interview and call various persons 
to testify and that a testifying police officer had 
been indicted for tax fraud; trial court held a 
hearing at which it heard testimony from defen- 
dant, codefendant, and defense counsel, credited 
defense counsel's testimony about his conduct and 
reasonably concluded that he did not perform defi- 
ciently, and stated its basis for excluding each of 
the proposed witnesses. Paige v. U.S., 2011, 25 
A.3d 74. Criminal Law ©^ 1923 
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3.7. Authority of court 

District, of Columbia Superior Court lacked au- 
thority to entertain defendant's motion challenging 
the effectiveness of appellate counsel under section 
of District of Columbia Code establishing a proce- 
dure for collateral review of convictions, and thus 
that section of the District of Columbia Code was 
inadequate to test the legality of defendant's de- 
tention, authorizing defendant to petition a federal 
court for habeas relief; although the District of 
Columbia Court of Appeals would have allowed 
defendant to challenge the effectiveness of appel- 
late counsel through a motion to recall the man- 
date, that was not a remedy provided by the 
collateral review section of District of Columbia 
Code. Williams v. Martinez, CA.D.C.2009, 586 
F.3d 995, 388 U.S.App.D.C. 316, rehearing en banc 
denied, on remand 683 F.Supp.2cl 29, certiorari 
denied 130 S.Ct. 2073, 176 L.Ed.2d 423. Habeas 
Corpus ®=> 285.1 

4. Waiver by defendant — In general 

Defendant waived for appeal claim that he was 
entitled to hearing on motion for postconviction 
relief based on claim that counsel was ineffective 
for failure to obtain certain witnesses, despite pro- 
spective witnesses' alleged refusals to provide sup- 
porting affidavits, where defendant failed to seek 
trial court's assistance in securing evidence during 
time when motion for postconviction hearing was 
pending. Metts v. U.S., 2005, 877 A.2d 113. 
Criminal Law &=> 1042.7(2) 

Defendant waived on appeal his argument that 
trial court erred by failing to ask a defense wit- 
ness, who invoked her Fifth Amendment rights, 
question by question, the basis on which she be- 
lieved she might incriminate herself, wiiere de- 
fense counsel did not object at trial to the court 
making a more general inquiry to determine 
whether the witness was eligible for immunity so 
she could testify on defendant's behalf. Brown v. 
U.S., 2005, 864 A.2d 996. Criminal Law <^> 1036.2 

By failing to raise issue in trial court, defendant 
waived any claim of error related to the failure to 
formally book him for drug offense for which he 
was indicted and convicted. Lay v. U.S., 2003, 831 
A.2d 1015. Criminal Law <^ 1031(1) 

Trial judge's decision whether to conduct a 
Frendak inquiry into whether a defendant volun- 
tarily and intelligently waived an insanity defense 
is reviewed for abuse of discretion. Patton v. U.S., 
2001, 782 A.2d 305. Criminal Law G=> 1149 

By pleading guilty to first-degree sexual abuse 
and kidnapping, defendant waived appellate review 7 
of contention that the trial court erred in refusing 
to grant a continuance to permit defense counsel to 
prepare adequately for trial and to allow 7 defendant 
to consider a "combination" plea offer made by the 
government four days before the trial date. Kyle 
v. U.S., 2000, 759 A.2d 192, certiorari denied 121 
S.Ct 834, 531 U.S. 1100, 148 L.Ed.2d 716. Crimi- 
nal Law &=> 1026.10(4) 
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5. Fundamental rights, waiver by defen- 
dant 

Trial court acted within its discretion in deter- 
mining that government did not act unreasonably 
in declining to grant immunity to witness, in prose- 
cution for unauthorized use of a vehicle and receiv- 
ing stolen property, even though government did 
not grant limited immunity to witness for purpose 
of deciding whether to grant use immunity to 
witness, and trial court found that witness's testi- 
mony was exculpatory and unobtainable from any 
other source; witness refused to be questioned by 
government, and trial court heard from both sides, 
heard proffer of witness's testimony, and then 
made its discretionary ruling. Butler v. U.S., 2006, 
890 A2d 181. Witnesses <^ 304(4) 

It is appropriate to grant a blanket Fifth 
Amendment privilege to a witness only when it is 
evident to the court that anything less will not 
adequately protect the witness, given a defendant's 
right to compulsory process under the Sixth 
Amendment; in other words, a blanket privilege 
should be recognized only in unusual cases in 
which the court determines that there is a reason- 
able basis for believing a danger to the witness 
might exist in answering any relevant question. 
Butler v. U.S., 2006, 890 A.2d 181. Witnesses ©=> 
307 

A defendant's Sixth Amendment right to call 
witnesses in his own defense is not absolute; in 
particular, it must yield to a witness's Fifth 
Amendment right to be free from compulsory self- 
incrimination. Butler v. U.S., 2006, 890 A.2d 181. 
Witnesses <^ 2(1); Witnesses <^ 297(1) 

Any error in trial court's failure to question 
witness and its subsequent grant of blanket Fifth 
Amendment privilege to witness was harmless er- 
ror, in trial for unauthorized use of a vehicle and 
receiving stolen property, even though preferred 
procedure would have been to evaluate, on a ques- 
tion-by-question basis, the likelihood that witness's 
testimony might incriminate him; it was obvious 
that any testimony that witness might have been 
able to offer would have put him in stolen vehicle 
during events in question, thereby subjecting him 
to prosecution for unauthorized use of a vehicle as 
a passenger. Butler v. U.S., 2006, 890 A2d 181. 
Criminal Law ©^ 1170.5(1) 

To determine whether the government has satis- 
fied its heavy burden of showing that defendant 
validly waived his Miranda rights, the Court of 
Appeals looks to the totality of the circumstances. 
Mesa v. U.S., 2005, 875 A.2d 79. Criminal Law e=» 
411.92 

Defendant waived on appeal his argument that 
his Sixth Amendment rights were violated by fail- 
ure of defense witness, who invoked her Fifth 
Amendment right against self incrimination, to 
testify on his behalf regarding car theft victim's 
alleged bias against defendant based on a sup- 
posed love triangle, where defense counsel never 
made a specific proffer concerning witness's possi- 
ble testimony based on a supposed love triangle 
after she invoked her Fifth Amendment rights. 
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Brown v. U.S., 2005, 864 A.2d 996. Criminal Law 
€= 1036.2 

The Court of Appeals adheres to a strong pre- 
sumption favoring adjudication of the merits, par- 
ticularly where the liberty of a citizen is at issue. 
Watkins v. U.S., 2004, 846 A.2d 293. Criminal 
Law<3=> 1134.27 

Though the accused may waive his rights provid- 
ed by Miranda and provide a statement to the 
police, when a defendant challenges the admissibil- 
ity of such a statement, the government has the 
burden of proving that the waivers of privilege 
against self-incrimination and the right to counsel 
were made knowingly, intelligently, and voluntari- 
ly. Di Giovanni v. ILS., 2002, 810 A.2d 887. Crim- 
inal Law <3=> 413.37 

When a defendant challenges the admissibility 
of his statement to police, the government must 
demonstrate that the defendant was warned and 
understood the basic touchstones of Miranda, in- 
cluding his right to an attorney, and thus, the gov- 
ernment bears a heavy burden to show: that the 
defendant understood that in fact he had a right to 
the presence of counsel during an interrogation; 
and that the defendant intentionally relinquished 
or abandoned that known right. Di Giovanni v. 
U.S., 2002, 810 A.2d 887. Criminal Law <s=» 413.48 

In order to determine whether defendant's waiv- 
er of his Miranda rights was made knowingly, 
intelligently, and voluntarily, appellate court had to 
must examine the particular facts and circum- 
stances surrounding his case and the totality of the 
circumstances. Di Giovanni v. U.S., 2002, 810 A.2d 
887. Criminal Law <s=> 41 1 .92 

Trial court should consider following factors 
when determining if defendant's waiver of his Mi- 
randa rights was made knowingly, intelligently, 
and voluntarily: defendant's prior experience with 
the legal system; the circumstances of the ques- 
tioning; evidence of coercion or trickery resulting 
in a confession; any delay between arrest and 
confession; and intellectual capacity and education 
of defendant. Di Giovanni v. U.S., 2002, 810 A.2d 
887. Criminal Law <3=> 411.92 

In light of the fact that defendant was initially 
misinformed and confused as to what Miranda 
lights were, his waiver of those rights did not meet 
the knowing and intelligent standard; officer's em- 
bellishments and directives that defendant did not 
need a lawyer vitiated the validity of defendant's 
waiver, officers were aware of defendant's low 
intellectual capacity, and defendant was not famil- 
iar with the Miranda warnings. Di Giovanni v. 
U.S., 2002, 810 A.2d 887. Criminal Law ©=> 411.96; 
Criminal Law ®=> 411.98 

Trial court's admission of defendant's statements 
to police when defendant's waiver of Miranda 
rights did not meet the knowing and intelligent 
standard constituted reversible error; defendant's 
statements to police and defendant's leading police 
to location of gun and ammunition, in essence an 
admission by defendant that he fired the weapon 
that night, might have contributed to the convic- 
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tion. Di Giovanni v. U.S., 2002, 810 A.2d 887. 
Criminal Law <©=> 1169.12 

The failure to timely assert the right to call 
witnesses may result in the loss of an opportunity 
to call a witness; however, the waiver of this right 
is not to be inferred lightly. Smith v. U.S., 2002, 
809 A.2d 1216. Witnesses ©=> 2(1) 

Defendant's assertion that he was "groggy" dur- 
ing interrogation, and that police officer made 
"false promises and allegations," did not raise suf- 
ficient facts to warrant evidentiary hearing on 
alleged invalid waiver of Miranda rights and invol- 
untary confession, in post-conviction proceeding. 
Winstead v. U.S., 2002, 809 A.2d 607. Criminal 
Law <s^ 1655(1) 

6. Double jeopardy, waiver by defendant 

Defendant did not show cause for his failure to 
seek merger of convictions when he had the chance 
to do so on direct appeal, and thus did not meet 
requirements for motion to vacate sentence on 
double jeopardy grounds, although defendant 
claimed that trial counsel's failure to raise double 
jeopardy claim at sentencing was ineffective assis- 
tance of counsel, as defendant was represented by 
new counsel in his direct appeal, and he did not 
contend that his appellate counsel was constitution- 
ally ineffective. Brown v. U.S., 2002, 795 A.2d 56. 
Criminal Law ©=> 1439 

6.5. Double jeopardy 

Double jeopardy clause compels merger of dupli- 
cative convictions for the same offense, so as to 
leave only a single sentence for that single offense. 
McCoy v. U.S., 2006, 890 A.2d 204, as amended, 
appeal after new trial 1 A.3d 371. Double Jeopar- 
dy <&= 132.1 

7. Hearing, generally 

To uphold the denial of an appellant's motion for 
post-conviction relief without a hearing, the Court 
of Appeals must conclude that under no circum- 
stances could appellant establish facts warranting 
relief. Freeman v. U.S., 2009, 971 A.2d 188. 
Criminal Law ©=> 1652 

The Court of Appeals reviews the trial court's 
denial of an appellant's motion for post-conviction 
relief without a hearing for an abuse of a discre- 
tion. Freeman v, U.S., 2009, 971 A.2d 188. Crimi- 
nal Law ©=> 1156.11 

Defendant was entitled to a hearing on his new- 
trial claim that defense counsel was ineffective in 
prosecution for assault and other offenses for not 
requesting a Kastigar hearing on whether the 
state's evidence was tainted by any exposure to 
defendant's statutorily immunized testimony at 
earlier hearing on victim's petition for a civil pro- 
tection order (CPO); counsel knew or should have 
known that victim and lead detective had been 
privy to defendant's immunized testimony and that 
their exposure might taint their forthcoming testi- 
mony or other prosecution evidence at trial, and it 
did not appear that counsel had any tactical reason 
to forego a Kastigar hearing. Aiken v. U.S., 2008, 
956 A.2d 33. Criminal Law ©=> 1932 
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When considering a motion for a new trial pur- 
suant to the statute governing motions attacking 
sentences, any question regarding the appropriate- 
ness of a hearing should be resolved in favor of 
holding a hearing. Aiken v. U.S., 2008, 956 A.2d 
33. Criminal Law &=> 1652 

Although there is a presumption that the trial 
court should conduct a hearing on a postconviction 
motion that alleges ineffective assistance of coun- 
sel, the denial of such motion without a hearing 
can be sustained if the motion has (1) vague and 
conclusory allegations, (2) palpably incredible 
claims, or (3) assertions that would not merit relief 
even if true. Ransom v. U.S., 2008, 947 A.2d 1127. 
Criminal Law ®=> 1655(6) 

Evidentiary hearing was warranted on defen- 
dant's claim in motion attacking sentence that trial 
counsel was ineffective for failing to interview al- 
leged accomplice or to investigate possibility of 
calling accomplice as a witness at trial to provide 
potentially exculpatory testimony, in prosecution 
for distribution of heroin; it could not be discerned 
how, without hearing from counsel, trial court 
reached conclusion that not calling accomplice to 
testify reflected a strategy decision rather than a 
negligent omission or counsel's failure to communi- 
cate with defendant, and, if credited, accomplice's 
sworn statement that he never received drugs or 
money from defendant on date of controlled drug 
buy would have been exculpatory to defendant, 
Steward v. U.S., 2007, 927 A.2d "l081. Criminal 
Law <£=> 1655(6) 

No evidentiary hearing was required on defen- 
dant's claim in motion attacking sentence that trial 
counsel was ineffective for failing to properly ad- 
vise defendant regarding acceptance of a plea of- 
fer; defendant's affidavits told trial court little 
more than that defendant was thinking about tak- 
ing a guilty plea, and that counsel presented some 
reasons why trial would be a better option, and 
affidavits gave trial court no reason for concluding 
other than that counsel's evaluation of weaknesses 
of government's case was reasonable professional 
assistance. Steward v. U.S., 2007, 927 A.2d 1081. 
Criminal Law <£=> 1655(6) 

No evidentiary hearing was required on defen- 
dant's claim in motion attacking sentence that trial 
counsel was ineffective due to lack of preparation 
for trial, i.e., meeting with defendant only six or 
seven times for five to ten minutes at a time, with 
the sole exception of one 20-minute interview; de- 
fendant failed to suggest what additional prepara- 
tion could have been done if counsel had met with 
him longer or what topics of conversation could 
have been covered that were not, and, without such 
information, motion was vague and conclusory. 
Steward v. U.S., 2007, 927 A.2d 1081. Criminal 
Law <£=> 1655(6) 

No hearing is required on claim of ineffective 
assistance of counsel raised in a defendant's motion 
attacking sentence where defendant's motion con- 
sists of (1) vague and conclusory allegations, (2) 
palpably incredible claims, or (3) allegations that 
would merit no relief even if true. Steward v. 
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U.S., 2007, 927 A.2d 1081. Criminal Law ©=> 
1655(6) 

When defendant in a motion attacking sentence 
raises a claim of ineffective assistance of counsel, 
there is a presumption that the trial court should 
conduct a hearing; this presumption is even 
stronger when the claim of ineffectiveness is based 
on facts that are not already disclosed in the 
record. Steward v. U.S., 2007, 927 A.2d 1081. 
Criminal Law ^ 1655(6) 

Evidentiary hearing was warranted on defen- 
dant's claim in motion attacking sentence that trial 
counsel was ineffective for failing to interview and 
call two alibi witnesses in trial for rape and related 
crimes; defendant presented affidavits from him- 
self and two witnesses stating that he was else- 
where at time of assaults, statements submitted by 
defendant included exculpatory information, and 
although various affidavits and documents con- 
tained some conflicting information, defendant of- 
fered possible explanations for some conflicts, and 
apparent contradictions were not so great as to 
render defendant's claims either vague and conclu- 
sory or palpably incredible. Jones v. U.S., 2007, 
918 A.2d 389. Criminal Law &=> 1655(6) 

Filing of a motion attacking sentence does not 
automatically require the trial court to conduct a 
hearing. Jones v. U.S., 2007, 918 A.2d 389. Crim- 
inal Law <£=» 1652 

Denial of motion to vacate sentence without a 
hearing is reviewed for abuse of discretion. Brad- 
ley v. U.S., 2005, 881 A.2d 640, certiorari denied 
126 S.Ct 1319, 546 U.S. 1190, 164 L.Ed.2d 83. 
Criminal Law<3=? 1156.11 

In order to uphold the denial of a motion to 
vacate a sentence without an evidentiary hearing, 
an appellate court must be satisfied that under no 
circumstances could the petitioner establish facts 
warranting relief. Hilliard v. U.S., 2005, 879 A.2d 
669. Criminal Law <3=* 1652 

A decision whether to hold an evidentiary hear- 
ing on a defendant's motion to vacate his sentence 
is committed to the sound discretion of the trial 
court. Joseph v. U.S., 2005, 878 A.2d 1204, appeal 
decided 926 A.2d 723. Criminal Law <^> 1654 

An evidentiary hearing on a defendant's motion 
to vacate his sentence is not required when the 
motion consists of (1) vague and conclusory allega- 
tions, (2) palpably incredible claims, or (3) allega- 
tions that would merit no relief even if true. Jo- 
seph v. U.S., 2005, 878 A.2d 1204, appeal decided 
926 A.2d 723. Criminal Law ©==> 1652 

Determination of whether to hold a hearing on 
motion for postconviction relief hinges on the 
weight and credibility of the defendant's allega- 
tions, not the reluctance of potential witnesses or 
elusiveness of possible evidence. Metts v. U.S., 
2005, 877 A.2d 113. Criminal Law <3=* 1652 

When a motion for postconviction relief is filed, 
the trial court should conduct a hearing on the 
motion. Metts v. U.S., 2005, 877 A.2d 113. Crimi- 
nal Law &=> 1652 

Evidentiary hearing on motion for new trial for 
murder and weapons offenses was not warranted 
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for claims of ineffective assistance of counsel that 
were vague and conclusory or which could be 
resolved based on review of available record. 
Mercer v. U.S., 2004, 864 A.2d 110. certiorari 
denied 125 S.Ct. 1425, 543 U.S. 1188, 161 L.Ed.2d 
191. Criminal Law <^> 959 

Whether to hold a hearing on a motion to vacate 
a sentence is a matter committed to the sound 
discretion of the trial court. Forte v. U.S., 2004, 
856 A.2d 567, certiorari denied 125 S.Ct. 1368, 543 
U.S. 1174, 161 L.Ed.2d 155. Criminal Law e=> 
1654 

Evidentiary hearing and findings of fact were 
required to determine defense counsel's actual be- 
lief on whether he was ethically constrained in 
cross-examining crucial prosecution witness with 
whom he had earlier had a conversation over a 
tentative attorney-client relationship, its impact, if 
any, on defendant's consent to his continued rep- 
resentation, and whether it affected defensive 
strategy followed in cross-examining witness, for 
purposes of defendant's ineffective assistance of 
counsel claim premised on conflict of interest. 
McCrimmon v. U.S., 2004, 853 A.2d 154. Criminal 
Law <3=> 1655(6) 

There is a presumption that a trial judge should 
conduct a hearing on a motion attacking a sen- 
tence. Washington v. U.S., 2003, 834 A.2d 899. 
Criminal Law ^ 1652 

Trial court has discretion in deciding whether a 
hearing is needed on a motion to set aside sentence 
based on ineffective assistance of counsel. Gin- 
yard v. U.S., 2003, 816 A.2d 21, certiorari denied 
123 S.Ct. 2237, 538 U.S. 1066, 155 L.Ecl.2d 1123. 
Criminal Law <^> 1655(6) 

Where existing record provides an adequate ba- 
sis for disposing of motion to set aside sentence 
based on ineffective assistance of counsel, the trial 
court may rule on the motion without holding an 
evidentiary hearing. Ginyard v. U.S., 2003, 816 
A.2d 21, certiorari denied 123 S.Ct. 2237, 538 U.S. 
1066, 155 L.Ed.2d 1123. Criminal Law <&=> 1655(6) 

If no genuine doubt exists about the facts that 
are material to motion attacking sentence based on 
ineffective assistance of counsel, the court may 
conclude that no evidentiary hearing is necessary. 
Ginvard v. U.S., 2003, 816 A.2d 21, certiorari de- 
nied 123 S.Ct. 2237, 538 U.S. 1066, 155 L.Ed.2d 
1123. Criminal Law @=> 1655(6) 

Failure to hold evidentiary hearing on motion to 
set aside sentence based on alleged ineffective 
assistance of counsel in not calling four witnesses 
whose testimony purportedly would have substan- 
tiated defense that it was another person who fired 
shots giving rise to assault prosecution was not 
abuse of discretion; defendant did not identify any 
material factual issue that required an evidentiary 
hearing, there was no important conflict in affida- 
vits before the court, and defendant's challenge 
related to soundness of counsel's reasons for not 
calling those witnesses and thus presented a ques- 
tion of law. Ginyard v. U.S., 2003, 816 A.2d 21, 
certiorari denied 123 S.Ct. 2237, 538 U.S. 1066, 155 
L.Ed.2d 1123. Criminal Law ©=> 1655(6) 
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Even assuming motion attacking sentence based 
on alleged ineffective assistance of counsel pleaded 
sufficient facts to show a deficiency in counsel's 
performance, hearing on motion was not required 
in view of defendant's failure to specify how such 
deficiency prejudiced him by affecting outcome of 
trial. Pearsall v. U.S., 2002, 812 A.2cl 953, denial 
of post-conviction relief remanded 859 A.2d 634. 
Criminal Law <©=> 1655(6) 

Allegations in motion attacking sentence, that 
trial counsel rendered ineffective assistance by fail- 
ing to visit defendant enough before or after trial, 
to subpoena unnamed witnesses, to sufficiently 
prepare for trial, to adequately prepare defendant 
to testify, to file unspecified motions, and to file 
post-trial motions, were merely conclusory, provid- 
ing no factual basis for a claim of ineffective assis- 
tance, and thus were insufficient to require a hear- 
ing. Pearsall v. U.S., 2002, 812 A.2d 953, denial of 
post-conviction relief remanded 859 A.2d 634. 
Criminal Law <^> 1655(6) 

Decision whether to conduct a hearing on a 
motion attacking sentence based on alleged ineffec- 
tive assistance of counsel is confined to the sound 
discretion of the trial court. Pearsall v. U.S., 2002, 
812 A.2d 953, denial of post-conviction relief re- 
manded 859 A.2d 634. Criminal Law ®=? 1655(6) 

Although there is ordinarily a presumption that 
a defendant is entitled to hearing on a motion 
attacking sentence based on alleged ineffective as- 
sistance of counsel, a hearing is not required when 
the motion consists of (1) vague and conclusory 
allegations, (2) palpably incredible claims, or (3) 
allegations that would merit no relief even if true. 
Pearsall v. U.S., 2002, 812 A.2d 953, denial of post- 
conviction relief remanded 859 A.2d 634. Criminal 
Law ©=> 1655(6) 

Although statute governing attack on sentence 
for ineffective assistance presumes a hearing, a 
hearing is not always required when the existing 
record provides an adequate basis for disposing of 
the motion. Harkins v. U.S., 2002, 810 A.2d 895. 
Criminal Law <s=> 1655(6) 

Trial court was not required to conduct a hear- 
ing prior to admitting lay, non-eyewitness video- 
' tape identification testimony in prosecution for 
gun-related crimes, where defendant and codefen- 
dant failed to request a hearing. Sanders v. U.S., 
2002, 809 A.2d 584, certiorari denied 123 S.Ct. 
1602, 538 U.S. 937, 155 L.Ed.2d 340, appeal after 
new sentencing hearing 975 A.2d 165, certiorari 
denied 130 S.Ct. 815, 175 L.Ed.2d 572. Criminal 
Law <S=> 339.11(2) 

The trial court has discretion to deny a motion 
to vacate, set aside, or correct the sentence without 
holding an evidentiary hearing, if the motion con- 
sists of (1) vague and conclusory allegations, (2) 
palpably incredible claims, or (3) allegations that 
would merit no relief even if true. Artis v. U.S., 
2002, 802 A.2d 959, certiorari denied 123 S.Ct. 
2099, 538 U.S. 1045, 155 L.Ed.2d 1084. Criminal 
Law <^> 1652 

In order to uphold the denial of a motion attack- 
ing a sentence without a hearing, Court of Appeals 
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must be satisfied that under no circumstances 
could the petitioner establish facts warranting re- 
lief. Lopez v. U.S., 2002. 801 A.2d 39. Criminal 
Law O^ 1652 

Whether to hold a hearing on a motion attacking 
a sentence is a matter committed to the sound 
discretion of the trial court. Lopez v. U.S., 2002, 
801 A.2d 39. Criminal Law e=> 1654 

Defendant was entitled to a hearing on his mo- 
tion attacking his sentence based on the alleged 
ineffectiveness of defendant's trial counsel; defen- 
dant submitted the affidavits of three potential 
defense witnesses who were not called to testify, 
the witnesses' affidavits of their proposed testimo- 
ny were all consistent, and the proposed testimony 
of the witnesses would have supported defendant's 
theory of self-defense. Lopez v. U.S., 2002, 801 
A.2d 39. Criminal Law <3=> 1655(6) 

Trial court's denial of defendant's pro se motion 
to attack sentence without holding a hearing or 
appointing counsel was not erroneous; judge who 
decided defendant's motion was trial judge, and 
thus, was in better situation to determine whether 
a possibility existed that hearing could have estab- 
lished either constitutionally defective representa- 
tion or prejudice to defendant. Shorter v. U.S., 
2001, 792 A.2d 228. Sentencing And Punishment 
«§=> 2273; Sentencing And Punishment @=> 2305 

A hearing is not automatically required when a 
defendant raises a pro se motion to attack sen- 
tence, especially where the existing record pro- 
vides an adequate basis for disposing of such 
motion. Shorter v. U.S., 2001, 792 A.2d 228. 
Sentencing And Punishment ^ 2305 

The trial court's determination whether to hold a 
hearing on a motion to vacate sentence is discre- 
tionary. Lanton v. U.S., 2001, 779 A.2d 895. 
Criminal Law <§=> 1654 

Because a motion to vacate, sentence is a remedy 
of virtually last resort, any non-frivolous question 
whether a hearing is appropriate should be re- 
solved in the affirmative. Lanton v. U.S., 2001, 
779 A.2d 895. Criminal Law ®=> 1652 

Three categories of claims do not merit a hear- 
ing on a motion to vacate sentence: (1) vague and 
conclusory allegations; (2) palpably incredible 
claims; and (3) assertions that would not merit 
relief even if true. Lanton v. U.S., 2001, 779 A.2d 
895. Criminal Law <§=> 1652 

7.5. Sufficiency of hearing 

Trial court was not required to hold a longer 
hearing than it did on defendant's motion to vacate 
sentence based on defense counsel's alleged inef- 
fectiveness in not calling purported alibi witnesses 
at a murder trial, even though defendant argued 
that trial court did not hear testimony from wit- 
nesses who provided affidavits and from defense 
counsel; trial court held a hearing to allow defen- 
dant to call witnesses who did not testify at his 
trial, both of the witnesses who were present testi- 
fied, and trial court had affidavits from the other 
proposed alibi witnesses, some of whom had testi- 
fied at trial. Wright v. U.S., 2009, 979 A.2d 26. 
Criminal Law <§=> 1656 
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Trial court's conclusion that a statement is 
against the declarant's penal interest is clearly a 
legal question, which the Court of Appeals reviews 
de novo. Hammond v. U.S., 2005, 880 A.2d 1066, 
certiorari denied 126 S.Ct. 2373, 547 U.S. 1184, 165 
L.Ed.2d 287, certiorari denied 127 S.Ct. 374, 549 
U.S. 931, 166 L.Ed.2d 231, denial of post-conviction 
relief affirmed 979 A.2d 26, habeas corpus denied 
677 F.Supp.2d 286, habeas corpus denied 759 
F.Supp.2d 49, appeal dismissed 2011 WL 2618210, 
rehearing en banc denied. Criminal Law <©=> 1139 

The Court of Appeals is bound by a trial court's 
findings on whether identification procedures were 
impermissibly suggestive and whether an identifi- 
cation was reliable if they are supported by the 
evidence and in accordance with the law. Jones v. 
U.S., 2005, 879 A.2d 970. Criminal Law <s^ 
1158.10 

Any factual finding anchored in credibility as- 
sessments derived from personal observations of 
the witnesses is beyond appellate reversal unless 
those factual findings are clearly erroneous. Stro- 
man v. U.S., 2005, 878 A.2d 1241. Criminal Law 
<3^ 1158.30 

While the appellate court defers to those find- 
ings of fact that are directly related to the judge's 
presence in the courtroom during evidentiary hear- 
ing on post-conviction motion alleging ineffective 
assistance of trial counsel, findings based on docu- 
ments or other writings do not merit nearly as 
much deference, if any at all. Lopez v. U.S., 2004, 
863 A.2d 852. Criminal Law <3^ 1158.28 

In reviewing bench trials, the Court of Appeals 
will not reverse unless an appellant has established 
that the trial court's findings are plainly wrong or 
without evidence to support them. Vaas v. U.S., 
2004, 852 A.2d 44. Criminal Law <&=> 260.11(4) 

In a bench trial, the Court of Appeals will not 
reverse the conviction unless an appellant has es- 
tablished that the trial court's factual findings are 
plainly wrong, or without evidence to support 
them." Peery v. U.S., 2004, 849 A.2d 999. Crimi- 
nal Law <£=> 260.11(4) 

Generally, a sentence within statutory limits is 
not subject to review. Smith v. U.S.,' 2003, 837 
A.2d 87, certiorari denied 124 S.Ct. 2435, 541 U.S. 
1081, 158 L.Ed.2d 996. Sentencing And Punish- 
ment <^ 34 

Appellate review of sentencing is extremely lim- 
ited. Smith v. U.S., 2003, 837 A.2d 87, certiorari 
denied 124 S.Ct. 2435, 541 U.S. 1081, 158 L.Ed.2d 
996. Criminal Law <£=> 1134.75 

In reviewing bench trials, the appellate court 
will not reverse unless an appellant has established 
that the trial court's factual findings are plainly 
wrong, or without evidence to support them. Har- 
per v. U.S., 2002, 811 A.2d 808. Criminal Law ^ 
260.11(3.1) 

Judicial decisions under rule authorizing trial 
court to seal a defendant's arrest record constitute 
findings of fact, and thus, the trial court's factual 
findings under the rule are reviewed to determine 
whether they are clearly erroneous. District of 



109 



§ 23-110 

Note 8 

Columbia v. Davis, 2002, 811 A.2d 800. Criminal 
Law &* 1158.1; Criminal Law <3^ 1226(2) 

In order to uphold the denial of a motion to 
vacate sentence without a trial court hearing, the 
appellate court must be satisfied that under no 
circumstances could the movant establish facts 
warranting relief. Lanton v. U.S., 2001, 779 A. 2d 
895. Criminal Law <$=> 1158.34 

8.5. Sentencing and punishment 

Defendant's motion to vacate sentence on the 
ground of Brady violations was procedurally 
barred as an abuse of writ; defendant knew or 
should have known of his Brady claims at the time 
his direct appeal was filed and certainly by his 
previous motion to vacate sentence, defendant did 
not show cause for his failure to raise the claims 
earlier, and the alleged Brady violations did not 
work to defendant's actual disadvantage or infect 
his murder trial with error of constitutional dimen- 
sions. Wright v. U.S., 2009, 979 A.2d 26. Crimi- 
nal Law <^> 1429(2); Criminal Law <S=> 1668(3) 

Once a prisoner's sentence has completely ex- 
pired, the collateral consequences of a conviction 
are not sufficient to render the former prisoner in 
custody for purposes of either a motion attacking 
sentence or habeas corpus. Norris v. U.S., 2007, 
927 A.2d 1034. Criminal Law &* 1586; Habeas 
Corpus <^ 226 

Neither motion to attack sentence nor writ of 
habeas corpus were appropriate remedies for pris- 
oner's claim that prior robbery conviction as youth- 
ful offender should be set aside because D.C. 
Board of Parole had granted him early discharge 
but failed to issue certificate; prisoner was not 
seeking to challenge custody under prior sentence, 
and setting aside prior conviction would not neces- 
sarily reduce sentence petitioner was currently 
serving in federal prison on subsequent drug 
charges. Norris v. U.S., 2007, 927 A.2d 1034. 
Criminal Law ©^ 1473; Habeas Corpus <s=> 232 

The power to affix the penalty upon conviction is 
vested exclusively in the trial court, and the appel- 
late court is vested with no jurisdiction in respect 
of that power, provided the penalty does not ex- 
ceed the statutory limit. Plummer v. U.S., 2005, 
870 A.2d 539. Criminal Law <^> 1023(11); Sen- 
tencing And Punishment <§=> 2 

Generally, a sentence within statutory limits is 
not subject to review. Smith v. U.S., 2003, 837 
A.2d 87, certiorari denied 124 S.Ct. 2435, 541 U.S. 
1081, 158 L.Ed.2d 996. Sentencing And Punish- 
ment ©^ 34 

Appellate review of sentencing is extremely lim- 
ited. Smith v. U.S., 2003, 837 A.2d 87, certiorari 
denied 124 S.Ct. 2435, 541 U.S. 1081, 158 L.Ed.2d 
996. Criminal Law ^> 1134.75 

Trial judge has broad discretion in imposing 
conditions of probation as long as they are reason- 
ably related to the rehabilitation of the defendant 
and the protection of the public. Belay v. District 
of Columbia, 2004, 860 A.2d 365. Sentencing And 
Punishment <^> 1962 
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9. Alternative sentences 

Nonlawyer's challenges, on cumulative appeals 
from adjudication of civil contempt and later con- 
viction for criminal contempt resulting from non- 
lawyer's disregard of injunctions against the un- 
authorized practice of law, to revocation of his 
probation and judge's denial of his request for a 
sentence modification were rendered moot when 
nonlawyer's probation expired and he served 21 
days of weekend incarceration that judge ordered. 
In" re Banks, 2002, 805 A.2d 990, certiorari denied 
123 S.Ct. 2577, 539 U.S. 927, 156 L.Ed.2d 604. 
Contempt <§=> 66(7) 

10. Counsel for accused — In general 

If the government did not expressly or implicitly 
place the informant in jail for the purpose of 
eliciting incriminating information from the defen- 
dant, the informant is not acting as a government 
agent, for purposes of defendant's right to counsel. 
West v. U.S., 2005, 866 A.2d 74. Criminal Law <^> 
411.67 

Jailhouse informant was not acting as govern- 
ment agent when defendant made incriminating 
statements, and thus, defendant's right to counsel 
was not violated; informant was in jail in District 
of Columbia solely because he was arrested for 
committing aggravated assault while on release in 
drug case in which he had entered negotiated plea, 
and while plea agreement called for him to do 
undercover work with Federal Bureau of Investi- 
gation (FBI), such work occurred exclusively be- 
fore informant's re-incarceration. West v, U.S., 
2005, 866 A.2d 74. Criminal Law <&=> 411.67 

Trial court abused its discretion in denying de- 
fendant's motion on the eve of trial to reinstate his 
previous counsel after the conflict of interest that 
had disqualified him allegedly no longer existed, 
where court based its denial solely on the demands 
of the criminal docket. Pinkney v. U.S., 2004, 851 
A2d 479. Criminal Law <^> 1828(1) 

The decision to grant or deny a motion by an 
attorney to withdraw as counsel is committed to 
the discretion of the trial court. Oliver v. U.S., 
2003, 832 A.2d 153. Criminal Law <^> 1832 

In general, in the absence of substantial preju- 
dice to the other party or unnecessary delay, an 
attorney should be allowed to withdraw if there 
has been a complete breakdown in the attorney- 
client relationship. Oliver v. U.S., 2003, 832 A.2d 
153. Criminal Law <&=> 1832 

Relevant factors when determining whether to 
grant attorney's motion for leave to withdraw in- 
clude the reasons for the request, the delay be- 
tween the cause of defendant's dissatisfaction and 
the request, the proximity of the trial date and the 
likelihood that the trial may have to be postponed, 
and the general dictates of fairness to both the 
defendant and the government. Oliver v. U.S., 
2003, 832 A.2d 153. Criminal Law <^> 1832 

Defense counsel's motion to withdraw, made on 
the morning of trial, was properly denied; counsel's 
withdrawal would have prejudiced the government 
by needlessly delaying the trial, the delay would 
have interfered with the court's calendaring of 
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other cases, counsel did not tell the court that he 
wished to withdraw until the case was called for 
trial, and although defendant claimed that, because 
his counsel failed to advise him of the option of the 
diversion program, counsel was ineffective and 
therefore should have been permitted to withdraw 
moments before trial, that did not matter because 
defendant was not eligible for diversion. Oliver v. 
U.S., 2003, 832 A.2d 153. Criminal Law <^ 1832 

Decision to call witnesses is a judgment left 
almost exclusively to counsel Oliver v. U.S., 2003, 
832 A.2d 153. Criminal Law ©= 1924 

If a lawyer's breach of fiduciary duty occurs in 
the course of representation in a criminal trial, a 
client may claim that ineffective assistance of coun- 
sel prejudiced his criminal trial, entitling him to a 
new trial. Herbin v. Hoeffel, 2002, 806 A.2d 186. 
Criminal Law <£^ 920 

Defendant was not entitled to a hearing on his 
second motion to vacate sentence, which collateral- 
ly attacked his conviction for assault with danger- 
ous weapon, where defendant provided no affidavit 
or other credible proffer to support his allegations 
of ineffective assistance of counsel. Thomas v. 
U.S., 2001, 772 A.2d 818, certiorari denied 125 
S.Ct 233, 543 U.S. 913, 160 L.Ed.2d 193. Criminal 
Law <^ 1652 

Defense counsel, like his adversary, must not be 
permitted to make unfounded and inflammatory 
attacks on the opposing advocate during jury argu- 
ment. Bates v. U.S., 2000, 766 A.2d 500. Criminal 
Law <&=> 2153 

Defense counsel, like the prosecutor, must re- 
frain from interjecting personal beliefs into the 
presentation of his case during jury argument. 
Bates v. U.S., 2000, 766 A.2d 500. Criminal Law 
^2091 

Defense counsel has the same obligation as the 
prosecutor not to misstate the evidence or mislead 
the jury as to the inferences it may draw, and to 
refrain from arguments calculated to inflame the 
passions or prejudices of the jury. Bates v. U.S., 
2000, 766 A.2d 500. Criminal Law <3=> 2103; Crim- 
inal Law ©^ 2146 

11. Adequacy of representation by coun- 
sel for accused 

Defendant was not denied effective assistance of 
counsel due to appellate counsel's purported failure 
to argue on direct appeal that trial counsel failed 
to effectively litigate his motion to suppress evi- 
dence, based in large part on alleged suggestive 
identification of him at crime scene, where trial 
counsel preserved suppression issues for appeal 
and appellate counsel advanced them on appeal, 
and appellate court rejected defendant's claims on 
merits. Graham v. Bledsoe, 2012, 2012 WL 
234372. Criminal Law <^ 1969 

The alleged failure of appellate counsel, who 
represented defendant convicted of first degree 
murder while armed and other offenses, in viola- 
tion of District of Columbia law, to raise certain 
arguments and present evidence in connection with 
his postconviction motions, pursuant to District of 
Columbia law, could not support claim of ineffec- 
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tive assistance of appellate counsel. Wright v. 
Stansberry, 2011, 759 F.Supp.2d 49, appeal dis- 
missed 2011 WL 2618210, rehearing en banc de- 
nied. Habeas Corpus 3=> 486(5) 

Habeas court lacked jurisdiction to decide claim 
of ineffective assistance of appellate counsel assert- 
ed by petitioner convicted of first degree murder 
while armed and other offenses, in violation of 
District of Columbia law, based on counsel's failure 
to file direct appeal following petitioner's resen- 
tencing; petitioner failed to establish that he raised 
the resentencing claim in his postconviction motion 
filed in District of Columbia court, and he failed to 
explain why such a postconviction motion would be 
inadequate or ineffective. Wright v. Stansberry, 
2011, 759 F.Supp.2d 49, appeal dismissed 2011 WL 
2618210, rehearing en banc denied. Habeas Cor- 
pus <^> 285.1 

District of Columbia inmate's remedies under 
local law were not inadequate or ineffective to test 
legality of his detention, and thus inmate could not 
challenge in federal habeas proceeding his convic- 
tion and sentence based on denial of his chosen 
counsel, even though his prior attempts to chal- 
lenge his conviction and sentence in District of 
Columbia courts were not successful, where inmate 
vigorously contested his conviction and sentence, 
both in Superior Court by filing motions for post- 
conviction relief and by appealing unfavorable rul- 
ings to D.C. Court of Appeals, and his allegations 
of error by Superior Court properly were raised in 
and decided by Court of Appeals. Pinkney v. U.S., 
2011, 802 F.Supp.2d 28. Habeas Corpus <©=» 365 

Petitioner's failure to file motion to recall man- 
date for ineffective assistance of counsel with Dis- 
trict of Columbia Court of Appeals, in connection 
with his criminal convictions for various offenses 
including first-degree murder and armed robbery, 
precluded federal habeas relief; petitioner had 
available avenue for relief available to him regard- 
ing his claims, and did not demonstrate any inabili- 
ty to seek relief before District of Columbia Court 
of Appeals that was not caused by his own failure 
to file timely motion. Baisey v. Stansberry, 2011, 
777 F.Supp.2d 1, certificate of appealability denied. 
Habeas Corpus <s==> 366 

District of Columbia prisoner's failure to chal- 
lenge on remand Superior Court's denial of his 
post-conviction motion for relief under the Inno- 
cence Protection Act, or to file motion in District of 
Columbia Court of Appeals to recall its mandate 
affirming in part and reversing in part his felony 
convictions, did not render his remedy in District 
of Columbia Court of Appeals inadequate or inef- 
fective, and thus federal court lacked authority to 
entertain prisoner's petition for federal habeas re- 
lief. Chase v. Rathman, 2011, 765 F.Supp.2d 1. 
Habeas Corpus <$=> 286 

Trial counsel was not deficient for failing to call 
forensic pathologist as witness at trial on second- 
degree murder charges, even though the patholo- 
gist was identified by appellate counsel and sub- 
mitted affidavit in proceedings collaterally attack- 
ing the conviction to show that he would have 
testified that the cause of victim's death was more 
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likely victim's surgery and life support than the record. Steward v. U.S., 2007, 927 A.2d 1081. 

Criminal Law <3=> 1655(6) 

Evidentiary hearing was warranted on defen- 
dant's claim in motion attacking sentence that trial 
counsel was ineffective for failing to interview al- 
leged accomplice or to investigate possibility of 
calling accomplice as a witness at trial to provide 
potentially exculpatory testimony, in prosecution 
for distribution of heroin; it could not be discerned 
how, without hearing from counsel, trial court 
reached conclusion that not calling accomplice to 
testify reflected a strategy decision rather than a 
negligent omission or counsel's failure to communi- 
cate with defendant, and, if credited, accomplice's 
sworn statement that he never received drugs or 
money from defendant on date of controlled drug 
buv would have been exculpatory to defendant. 
Steward v. U.S., 2007, 927 A.2d 1081. Criminal 
Law <£=> 1655(6) 

No evidentiary hearing was required on defen- 
dant's claim in motion attacking sentence that trial 
counsel was ineffective for failing to properly ad- 
vise defendant regarding acceptance of a plea of- 
fer; defendant's affidavits told trial court little 
more than that defendant was thinking about tak- 
ing a guilty plea, and that counsel presented some 
reasons why trial would be a better option, and 
affidavits gave trial court no reason for concluding 
other than that counsel's evaluation of weaknesses 
of government's case was reasonable professional 
assistance. Steward v. U.S., 2007, 927 A.2d 108.1. 
Criminal Law e=> 1655(6) 

No evidentiary hearing was required on defen- 
dant's claim in motion attacking sentence that trial 
counsel was ineffective due to lack of preparation 
for trial, i.e., meeting with defendant only six or 
seven times for five to ten minutes at a time, with 
the sole exception of one 20-minute interview; de- 
fendant failed to suggest what additional prepara- 
tion could have been done if counsel had met with 
him longer or what topics of conversation could 
have been covered that were not, and, without such 
information, motion was vague and conclusory. 
Steward v. U.S., 2007, 927 A.2d 1081. Criminal 
Law <3=> 1655(6) 

Any question regarding the appropriateness of a 
hearing on motion attacking sentence which alleg- 
es ineffective assistance of counsel should be re- 
solved in favor of holding a hearing. Jones v. U.S., 
2007, 918 A2d 389. Criminal Law <s=> 1655(6) 

Evidentiary hearing was warranted on defen- 
dant's claim in motion to vacate conviction that 
trial counsel was ineffective in trial for conspiracy 
to commit murder and related crimes for failing to 
present alibi witness and other witnesses w T ho 
would have testified that co-defendant had admit- 
ted to shooting and killing victim; proffered evi- 
dence would not have been cumulative, since no 
comparable evidence was presented at trial, evi- 
dence was consistent with defendant's theory of 
case, was highly material, and would have under- 
mined prosecution's case, and evidence of defen- 
dant's guilt, while substantial, was not so strong 
such that there was no reasonable probability that 
exculpatory evidence could have raised reasonable 



punch thrown by defendant, where trial counsel 
was not aware of the pathologist's existence at 
time of trial. Strozier v. U.S., 2010, 991 A.2d 778. 
Criminal Law ©=> 1931 

Motion to vacate convictions based on alleged 
ineffective assistance of trial counsel was not pro- 
cedurally barred by the denial of previous pro se 
requests, filed after affirmance of convictions, that 
sought to revive defendant's direct appeal by hav- 
ing it filed by competent appellate counsel, and to 
raise and litigate the ineffective assistance claim. 
Hardy v. U.S., 2010, 988 A.2d 950, as amended. 
Criminal Law <3=» 1433(1) 

An appellant alleging the constitutional ineffec- 
tiveness of his trial counsel must demonstrate both 
deficient performance and prejudice in order to 
merit post-conviction relief. Freeman v. U.S., 
2009, 971 A.2d 188. Criminal Law <3=> 1519(4) 

Any deficiency in defense counsel's failure to 
raise objection under Confrontation Clause, in 
drug prosecution, to introduction of chemist re- 
ports without testimony of declarant chemist did 
not prejudice defendant and was not ineffective 
assistance warranting relief from conviction, where 
government could have called chemist to testify 
had objection been raised. Otts v. U.S., 2008, 952 
A2d 156. Criminal Law <3=> 1933 

Defendant's failure, in moving for new trial on 
ground of ineffective assistance, to provide an affi- 
davit, declaration, or other credible proffer from 
the three witnesses proposed by defendant whom 
counsel declined to call was, in itself, a sufficient 
ground for rejecting without a hearing all allega- 
tions of ineffectiveness based on withholding such 
witnesses. Ransom v. U.S., 2008, 947 A2d 1127. 
Criminal Law <5=> 956(7) 

Trial court could deny without a hearing a mo- 
tion for new trial that included allegations that 
trial counsel rendered ineffective assistance in 
drug prosecution by failing to call any of the three 
witnesses proposed by defendant; counsel made 
tactical decisions not to call those witnesses, one of 
whom had been convicted of attempted robbery 
and another of whom had history of domestic 
violence between her and defendant, trial judge 
reviewed proffered testimonies and concluded they 
would have been of limited value and would not 
have altered outcome, and defendant did not make 
any proffer of third witness's testimony or even list 
her last name. Ransom v. U.S., 2008, 947 A.2d 
1127. Criminal Law <£=> 959 

There is a presumption that a trial court consid- 
ering claims of ineffective assistance of counsel 
alleged in a motion for post-conviction relief should 
conduct a hearing on the motion. Jackson v. U.S., 
2008, 940 A.2d 981. Criminal Law <3=> 1655(6) 

When defendant in a motion attacking sentence 
raises a claim of ineffective assistance of counsel, 
there is a presumption that the trial court should 
conduct a hearing; this presumption is even 
stronger when the claim of ineffectiveness is based 
on facts that are not already disclosed in the 
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doubt in jurors' minds. Long v. U.S., 2006, 910 
A.2d 298. Criminal Law <&=> 1655(6) 

Defendant was not entitled to evidentiary hear- 
ing on postconviction allegation that trial counsel 
rendered ineffective assistance in prosecution for 
murder and non-homicide charges by conceding 
defendant's guilt for non-homicide charges; trial 
counsel was deeply engaged in representation of 
defendant, in that he filed pretrial motions to 
suppress defendant's videotaped statement and 
other crimes evidence, actively argued these issues 
at hearings before the court, and vigorously cross- 
examined the government's witnesses at trial, and 
the result of counsel's efforts was that, despite the 
strong evidence against the defendant, the jury 
was unable to reach a verdict on the murder 
charges. Cade v. U.S., 2006, 898 A.2d 349. Crimi- 
nal Law <^> 1655(6) 

Trial counsel's failure to put forth evidence 
showing that defendant did not own vehicle, and 
that, because of this, defendant had no knowledge 
of gun underneath seat, did not prejudice defen- 
dant, and thus could not amount to ineffective 
assistance of counsel; even if defendant's trial 
counsel had offered vehicle ownership evidence, it 
was unlikely that it would have overcome govern- 
ment's evidence of guilt, and thus, defendant could 
not show with any certainty that his trial counsel's 
alleged omissions substantially sw T ayed outcome of 
his case. Jeffrey v. U.S., 2006, 892 A.2d 1122. 
Criminal Law <3=* 1922 

In the overwhelming majority of cases, it is 
inappropriate to raise the issue of ineffective assis- 
tance of counsel on direct appeal. Johnson v. U.S., 
2005, 883 A.2d 135. Criminal Law <£=> 1134.47(3) 

A guilty plea cannot stand if counsel provides 
materially erroneous information about the sen- 
tencing consequences of the plea, including a 
promise of a specific sentence, and the defendant 
relies upon such advice. Hilliard v. U.S., 2005, 879 
A.2d669. Criminal Law @=> 273.1(4) 

Defendant was not entitled to hearing on his 
motion seeking postconviction relief based on coun- 
sel's alleged ineffective assistance in failing to 
present witness in aggravated assault prosecution; 
defendant offered no written statement from wit- 
ness, and defendant failed to provide any credible 
evidence of alleged witness's existence, and defen- 
dant was given additional time in which to obtain 
more credible statement. Metts v. U.S., 2005, 877 
A.2d 113. Criminal Law <$=> 1655(6) 

Defendant was not entitled to hearing on his 
motion seeking postconviction relief based on coun- 
sel's alleged ineffective assistance in failing to 
present witness in aggravated assault prosecution; 
witness's statement offered no hint of what, if 
anything of relevance, witness observed regarding 
the event in question, and defendant was given 
additional time in which to obtain more credible 
statement. Metts v. U.S., 2005, 877 A.2d 113. 
Criminal Law <^> 1655(6) 

Defendant was not entitled to hearing on his 
motion seeking postconviction relief based on 
counsel's alleged ineffective assistance in failing 
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to present witness in aggravated assault prosecu- 
tion; witness's unsw 7 orn statement was based on 
inadmissible hearsay, and defendant was given 
additional time in which to obtain more credible 
statement. Metts v. U.S., 2005, 877 A.2d 113. 
Criminal Law $=> 1655(6) 

Defendant was not entitled to hearing on his 
motion seeking postconviction relief based on coun- 
sel's alleged ineffective assistance in failing to 
present witness in aggravated assault prosecution; 
witness's statement was unsworn and did not pro- 
vide exculpatory evidence, statement was contra- 
dicted by defendant's own version of events, and 
defendant w r as given additional time in which to 
obtain affidavit or "other credible proffer" from 
witness. Metts v. U.S., 2005, 877 A.2d 113. Crim- 
inal Law <3=* 1655(6) 

In reviewing trial court rulings on alleged inef- 
fectiveness of counsel, the Court of Appeals ac- 
cepts trial court findings of fact unless they lack 
evidentiary support, and the Court reviews ques- 
tions of law de novo. Jenkins v. U.S., 2005, 870 
A.2d 27. Criminal Law <>=> 1139; Criminal Law 
<3=> 1158.28 

To establish prejudice, as element of ineffective 
assistance of counsel, defendant must show that if 
counsel had not erred, there is a reasonable proba- 
bility that the result w r ould have been different. 
West v. U.S., 2005, 866 A.2d 74. Criminal Law ®=> 
1883 

In order to prevail on a claim of ineffective 
assistance of counsel, defendant must show that: 
(1) his attorney was deficient because his errors 
were so serious that counsel was not functioning as 
the "counsel" guaranteed by the Sixth Amend- 
ment, and (2) counsel's deficient performance so 
prejudiced the defense as to deprive the defendant 
of a fair trial, a trial whose result is unreliable. 
West v. U.S., 2005, 866 A.2d 74. Criminal Law <3=> 
1881 

The review of a claim of ineffective assistance of 
counsel will not proceed in a fashion so as to 
effectively second-guess strategic decisions made 
by trial counsel. Mercer v. U.S., 2004, 864 A.2d 
110, certiorari denied 125 S.Ct. 1425, 543 U.S. 
1188, 161 L.Ed.2d 191. Criminal Law <3=> 1884 

In order to prevail on a post-conviction claim of 
ineffective assistance of counsel, a movant must 
demonstrate that trial counsel's performance was 
deficient and prejudicial. Mercer v. U.S., 2004, 
864 A.2d 110, certiorari denied 125 S.Ct. 1425, 543 
U.S. 1188, 161 L.Ed.2d 191. Criminal Law <S=* 
1519(4) 

The Court of Appeals' review of a trial court's 
determination of whether counsel was ineffective 
presents a mixed question of law and fact; it will 
accept the trial judge's factual findings unless they 
lack evidentiary support in the record, and on 
those facts the court will conduct a de novo review 
of the trial court's legal conclusions. Mercer v. 
U.S., 2004, 864 A.2d 110, certiorari denied 125 
S.Ct. 1425, 543 U.S. 1188, 161 L.Ed.2d 191. Crimi- 
nal Law <£=> 1134.47(3); Criminal Law <£=> 1139; 
Criminal Law <&=> 1158.28 
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The court's review of counsel's performance is 
highly deferential, and the court indulges a strong 
presumption that counsel's conduct falls within the 
wide range of reasonable professional assistance. 
Lopez v. U.S., 2004, 863 A.2d 852. Criminal Law 
<©=> "1871 

When assessing the reasonableness of counsel's 
decisions not to interview or call at trial eyewitness 
or expert witness on homicide investigations, who 
allegedly could have offered testimony supporting 
defendant's self-defense claim in murder prosecu- 
tion, the court would consider the totality of the 
circumstances as they existed at the time those 
decisions were made. Lopez v. U.S., 2004, 863 
A.2d852. Criminal Law <£=> 1973 

The post-conviction trial court's determination 
that defendant's trial counsel was not constitution- 
ally deficient presented a mixed question of law 
and fact. Lopez v. U.S., 2004, 863 A.2d 852. 
Criminal Law ®=> 1134.85 

Defense counsel's alleged failure to raise issue of 
"double enhancement," was not ineffective assis- 
tance, in prosecution for robbery of a senior citi- 
zen, given that defendant had five previous convic- 
tions for burglary. Forte v. U.S., 2004, 856 A.2d 
567, certiorari denied 125 S.Ct. 1368, 543 U.S. 
1174, 161 L.Ed.2d 155. Criminal Law <&=» 1957 

Defense counsel's alleged failure to raise issues 
concerning second indictment was not ineffective 
assistance, in prosecution for robbery of a senior 
citizen, as defendant failed to articulate any specif- 
ic deficiency or resulting prejudice. Forte v. U.S., 
2004, 856 A.2d 567. certiorari denied 125 S.Ct. 
1368, 543 U.S. 1174, 161 L.Ed.2d 155. Criminal 
Law <&=> 1895 

Defendant failed to show that defense counsel 
rendered ineffective assistance with respect to de- 
fense counsel's alleged failure to attack identifica- 
tion evidence; defense counsel did, in fact, move to 
suppress showup identification, and cross-exam- 
ined state's witnesses regarding their identification 
and description of defendant. Forte v, U.S., 2004, 
856 A.2d 567, certiorari denied 125 S.Ct. 1368, 543 
U.S. 1174, 161 L.Ed.2d 155. Criminal Law <&=> 
1930 

Defense counsel could not be said to have pro- 
vided ineffective assistance to defendant on basis 
that he failed to question certain witnesses, absent 
proffer by defendant of any evidence as to alleged- 
ly exculpatory nature of prospective witnesses. 
Forte v. U.S., 2004, 856 A.2d 567, certiorari denied 
125 S.Ct. 1368, 543 U.S. 1174, 161 L.Ed.2d 155. 
Criminal Law^ 1925 

On appellate review of claim that trial court 
erred in denying motion attacking a sentence for 
ineffective assistance of counsel, Court of Appeals 
applies Strickland standard. Forte v. U.S., 2004, 
856 A.2d 567, certiorari denied 125 S.Ct. 1368, 543 
U.S. 1174, 161 L.Ed.2d 155. Criminal Law @=> 
1967 

For purposes of a Monroe- •Farrell inquiry into a 
defendant's pre-trial claim of ineffective assistance 
of counsel, direct inquiry of the defendant may be 
necessary when the record is devoid of the defen- 
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dant's views regarding any alleged ineffectiveness. 
Forte v. U.S., 2004, 856 A.2d 567, certiorari denied 
125 S.Ct. 1368, 543 U.S. 1174, 161 L.Ed.2d 155. 
Criminal Law <$=> 1893 

The nature of a Monroe- Farrell inquiry into a 
defendant's pre-trial claim of ineffective assistance 
of counsel is within the trial court's discretion. 
Forte v. U.S., 2004, 856 A.2d 567, certiorari denied 
125 S.Ct. 1368, 543 U.S. 1174, 161 L.Ed.2d 155. 
Criminal Law &=> 1893 

For purposes of a Monroe-Farreli inquiry into a 
defendant's pre-trial claim of ineffective assistance 
of counsel, the trial court must put to defense 
counsel, and to the defendant, if necessary, on the 
record, specific questions designed to elicit wheth- 
er or not the criteria of professional competence 
have been met; the court need not attempt to 
examine every conceivable deficiency in the repre- 
sentation. Forte v. U.S., 2004, 856* A.2d 567, cer- 
tiorari denied 125 S.Ct. 1368, 543 U.S. 1174, 161 
L.Ed.2d 155. Criminal Law <&=> 1887; Criminal 
Law <&> 1893 

Petitioner's first motion for post-conviction relief 
on basis of ineffective assistance of counsel was on 
grounds other than conflict of interest, and thus 
second motion, which made claim of ineffectiveness 
of trial counsel based on alleged conflict of inter- 
est, was not improper successive motion, given that 
it raised new claim. McCrimmon v. U.S., 2004, 
853 A.2d 154. Criminal Law <$=> 1668(3) 

To protect a defendant's right to conflict-free 
counsel, the trial court has an affirmative duty to 
inquire into the effectiveness of counsel whenever 
the possibility of a conflict becomes apparent be- 
fore or during trial. Pinkney v. U.S., 2004, 851 
A.2d 479. Criminal Law <£=> 1790; Criminal Law 
<$=>1791 

Trial court was entitled to refuse defendant's 
waiver of his right to conflict-free representation; 
defendant had no way of knowing exactly what 
valuable information he might have been required 
to refrain from placing before the jury in regards 
to counsel's cross-examination of jailhouse infor- 
mant due to his counsel's conflict of interest from 
his previous representation of informant. Pinkney 
v. U.S., 2004, 851 A.2d 479. Criminal Law ^ 
1790; Criminal Law <^ 1791 

The standard of review on appeal of a claim for 
ineffective counsel presents a mixed question of 
law and fact. Butler v. U.S., 2003, 836 A.2cl 570. 
Criminal Law <£=> 1 134.47(3) 

Trial tactical decisions generally do not result in 
a finding of ineffective assistance of counsel. Oli- 
ver v. U.S., 2003, 832 A.2d 153. Criminal Law <&* 
1884 

Any pretrial claim of counsel's ineffectiveness 
must be specific and detailed; general assertions 
that a defendant wants a new lawyer are not 
enough to trigger a Monroe-Farreli inquiry. Oli- 
ver v. U.S., 2003, 832 A.2d 153. Criminal Law <^ 
1887; Criminal Law <s=» 1893 

Even assuming that a Monroe-Farreli inquiry 
was warranted, trial court's discussion was suffi- 
cient to enable the court to ascertain just why 
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defense counsel was seeking to withdraw; court 
explored on the record counsel's reasons for seek- 
ing to withdraw, and although defendant claimed 
that, because his counsel failed to advise him of the 
option of the diversion program, counsel was inef- 
fective and therefore should have been permitted 
to withdraw, that did not matter because defen- 
dant was not eligible for diversion, defendant's 
exclusion from the diversion program was the re- 
sult of his self-defense claim, not of any failure by 
defense counsel to alert him about the program 
earlier. Oliver v. U.S., 2003, 832 A.2d 153. Crimi- 
nal Law <^ 1893; Criminal Law <^> 1953 

Defense counsel was not ineffective for failing to 
call any witnesses on defendant's behalf other than 
defendant since there was nothing in the trial 
record to indicate that any witnesses other than 
defendant could have provided any testimony rele- 
vant to the defense. Oliver v. U.S., 2003, 832 A.2d 
153. Criminal Law <£=> 1924 

Monroe-Farrell inquiry is usually required 
when either the defendant or his counsel raises the 
issue of counsel's possible ineffectiveness before 
trial. Oliver v. U.S., 2003, 832 A.2d 153. Criminal 
Law <^ 1880; Criminal Law &=> 1893 

Defense counsel was not ineffective in closing- 
argument, which consisted mainly of a fable warn- 
ing the jurors not to rush to judgment on circum- 
stantial evidence, rather than addressing or con- 
testing the points made by the prosecutor; the fact 
that defense counsel's argument did not result in 
an acquittal was not counsel's fault, but rather was 
due to the government's strong case. Bailey v. 
U.S., 2003, 831 A.2d 973, certiorari denied' 124 
S.Ct. 1183, 540 U.S. 1167, 157 L.Ed.2d 1215. 
Criminal Law ©^ 1942 

There is a presumption in favor of holding a 
hearing on a motion to set aside sentence based on 
ineffective assistance of counsel that requires an 
inquiry into matters outside the record. Ginyard 
v. U.S., 2003, 816 A.2d 21, certiorari denied 123 
S.Ct. 2237, 538 U.S. 1066, 155 L.Ed.2d 1123. 
Criminal Law T @=* 1655(6) 

In almost every instance where the credibility of 
counsel versus the credibility of the defendant is at 
issue in a motion to set aside sentence based on 
ineffective assistance of counsel, the court can 
resolve the conflict only by conducting an eviden- 
tiary hearing. Ginvard v. U.S., 2003, 816 A.2d 21, 
certiorari denied 123 S.Ct, 2237, 538 U.S. 1066, 155 
L.Ed.2d 1123. Criminal Law <^> 1655(6) 

Where the defendant alleges in motion to set 
aside sentence based on ineffective assistance that 
counsel failed to call a particular witness to testify 
on the defendant's behalf, an evidentiary hearing is 
normally required, even though counsel may have 
had valid reasons for not calling the witness, be- 
cause the reasons are usually not in the record. 
Ginyard v. U.S., 2003, 816 A.2d 21, certiorari de- 
nied 123 S.Ct. 2237, 538 U.S. 1066, 155 L.Ed.2d 
1123. Criminal Law ©=> 1655(6) 

Summary denial of second motion for postcon- 
viction relief as successive, which motion was 
based on claim that counsel was ineffective for 
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failure to call accomplice who would have testified 
that he committed robbery with someone other 
than defendant, did not constitute abuse of discre- 
tion, where first motion raised ineffective assis- 
tance of counsel for failure to present alibi defense, 
and defendant failed to demonstrate no cause for 
and prejudice from failure to raise second claim in 
first motion. Dobson v. U.S., 2003, 815 A.2d 748. 
Criminal Law ®=> 1668(9) 

Trial counsel's failure to present alibi defense, 
despite introduction of alibi witnesses during voir 
dire and assertion of alibi defense during opening 
statement, did not constitute deficient performance 
that prejudiced defendant, as required to support 
claim of ineffective assistance of counsel, in trial 
for armed robbery and carrying pistol without 
license; decision not to call alibi witnesses was 
tactical decision in light of victim's was tactical one, 
insofar as strength of state's identification evidence 
was weaker than counsel had anticipated, and alibi 
testimony risked admission of evidence regarding 
prior crimes. Dobson v. U.S., 2003, 815 A.2d 748. 
Criminal Law ®=> 1924 

To prevail on a motion attacking sentence based 
on alleged ineffective assistance of counsel, the 
defendant must allege with particularity those 
facts and circumstances as would demonstrate the 
allegations of ineffectiveness. Pearsall v. U.S., 
2002, 812 A.2d 953, denial of post-conviction relief 
remanded 859 A.2d 634. Criminal Law ©=> 
1580(10) 

Ineffective assistance claim, based on counsel's 
alleged failure to explain plea offer to defendant 
prior to guilty plea hearing and on counsel's alleg- 
edly inadequate preparation for that hearing, 
would be rejected on appeal of order denying 
motion to withdraw plea; claim depended ultimate- 
ly on defendant's testimony, which motions judge 
found "wholly unbelievable," and counsel recounted 
in detail his discussions with both defendant and 
the prosecutor, before and during the plea hearing, 
and his reasons for advising defendant to accept 
government's offer. Johnson v. U.S., 2002, 812 
A.2d 234, certiorari denied 123 S.Ct. 2098, 538 U.S. 
1045, 155 L.Ed.2d 1082. Criminal Law <&=> 1920 

Defendant failed to establish that trial counsel 
was ineffective due to counsel's failure to contact a 
defense alibi witness, in prosecution for murder; 
defense counsel testified that he remembered de- 
fendant's case and denied that defendant had ever 
informed him of the identity of an alibi witness, 
and appellate counsel for defendant informed the 
court that the alibi witness was available to testily 
but appellate counsel and defendant agreed that 
they were not planning on calling her to testify. 
Newman v. U.S., 2002, 810 A.2d 918, amended on 
rehearing in part 824 A.2d 40. Criminal Law ©=> 
1923 

Defense counsel's decision not to pursue a line of 
questioning of complainant about possible financial 
motive for bringing prosecution for sexual abuse 
was reasonable trial strategy, and thus could not 
constitute ineffective assistance. Harkins v. U.S., 
2002, 810 A.2d 895. Criminal Law ©=> 1935 
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Trial counsel's decision not to pursue line of 
questioning about complainant's possible financial 
motives did not prejudice defendant, and could 
thus not constitute ineffective assistance; outcome 
would not have been different, and trial judge at 
bench trial was aware of financial issue. Harkins 
v. U.S., 2002, 810 A.2d 895. Criminal Law ^> 1935 

Trial court was not required to hold hearing on 
defendant's claim of ineffective assistance; allega- 
tions about complainant's financial motives were 
before the court, and hearing would have produced 
no further information. Harkins v. U.S., 2002, 810 
A.2d 895. Criminal Law ©=> 1888 

Counsel's decision not to introduce DNA evi- 
dence, in prosecution for carjacking, was tactical 
decision, and thus, could not constitute ineffective 
assistance. Winstead v. U.S., 2002, 809 A.2d 607. 
Criminal Law <S^> 1931 

Any deficiency on part of trial counsel in failing 
to report that a juror was sleeping did not preju- 
dice defendant in murder prosecution and thus did 
not support claim of ineffective assistance of coun- 
sel; chances were slim that juror, who dozed off for 
no more than five minutes, would have missed 
testimony so vitally important that failing to hear 
it not only would have swayed the juror's decision 
but enabled that juror also to sway the decisions of 
the other eleven jurors who found defendant 
guilty. Welch v. U.S., 2002, 807 A.2d 596, certiora- 
ri denied 123 S.Ct. 914, 537 U.S. 1132, 154 L.Ed.2d 
821. Criminal Law <$=> 1937 

Failure of defense counsel to call exculpatory 
witnesses may constitute deficient performance for 
purposes of determining whether counsel provided 
effective assistance. Arrington v. U.S., 2002, 804 
A.2d 1068. Criminal Law <3==> 1924 

Attorney's failure to question prospective jurors 
about exposure to pretrial publicity about defen- 
dant more than one year before trial was not 
shown to be ineffective assistance; nothing indicat- 
ed that the attorney rendered deficient perform- 
ance or that any juror was aware of the accounts, 
Artis v. U.S., 2002, 802 A.2d 959, certiorari denied 
123 S.Ct. 2099, 538 U.S. 1045, 155 L.Ed.2d 1084. 
Criminal Law <^> 1901 

A claim of ineffective assistance of counsel pres- 
ents mixed questions of law and fact, and an 
appellate court defers to any relevant findings of 
fact if it is supported by the evidence; appellate 
court, however, owes no deference on the ultimate 
question of law. Chatmon v. U.S., 2002, 801 A.2d 
92. Criminal Law <^> 1134.47(3); Criminal Law 
<^ 1158.28 

Trial tactical decisions generally do not result in 
a finding of ineffective assistance of counsel. 
Chatmon v. U.S., 2002, 801 A.2d 92. Criminal Law 
«=» 1884 

An appellate court does not second-guess trial 
counsel's strategic choices because many alterna- 
tive tactics are available to defense attorneys and 
their actions are often the products of strategic 
choices made on the basis of their subjective as- 
sessment of the circumstances existing at trial. 
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Chatmon v. U.S., 2002, 801 A.2d 92. Criminal Law 
<s=* 1884 

Mere errors of judgment and tactics as disclosed 
by hindsight do not, by themselves, constitute inef- 
fective assistance of counsel. Chatmon v. U.S., 
2002, 801 A.2d 92. Criminal Law e=* 1884 

A court deciding an actual ineffectiveness claim 
must judge the reasonableness of counsel's chal- 
lenged conduct on the facts of the particular case, 
viewed as of the time of counsel's conduct. Chat- 
mon v. U.S., 2002, 801 A.2d 92. Criminal Law <^> 
1888 

Defense counsel's questioning of detective in 
murder prosecution, w T hich led detective to state 
that a witness had identified defendant from a 
suggestive photographic array but believed defen- 
dant had longer hair, and led detective to state 
that, upon being asked by prosecutor, that defen- 
dant admitted he had cut his hair subsequent to 
commission of robbery, both of which had been 
deemed inadmissible at pretrial, was deficient, for 
purposes of ineffective assistance of counsel claim; 
introduction of witness's identification eviscerated 
the defense strategy to isolate and create doubt 
about the government's key witness against defen- 
dant. Chatmon v. U.S., 2002, 801 A.2d 92. Crimi- 
nal Law <£=> 1925 

The trial court's failure to conduct an evidentia- 
ry hearing on defendant's motion attacking sen- 
tence based on alleged ineffective assistance of 
counsel was an abuse of discretion; the courts had 
a presumption in favor of an evidentiary hearing, 
and counsel failed to uncover evidence which estab- 
lished that defendant had not previously been con- 
victed of assault, which would have prevented the 
introduction of defendant's prior murder conviction 
as impeachment evidence. Haley v. U.S., 2002, 
799 A.2d 1201. Sentencing And Punishment &=> 
2305 

The ineffectiveness of appellate counsel must be 
litigated as an independent claim, which requires a 
recall of the mandate of the direct appeal. Wu v. 
U.S., 2002, 798 A.2d 1083. Criminal Law <^ 1193 

A reasonable tactical decision will not support a 
claim of ineffectiveness of counsel. Wu v. U.S., 
2002, 798 A.2d 1083. Criminal Law ^> 1884 

Prejudice from attorney's deficient performance 
in failing to file motion cannot be shown where the 
motion, if filed, would not have been successful. 
Wu v. U.S., 2002, 798 A.2d 1083. Criminal Law <&=» 
1890 

There is no basis for finding ineffectiveness for 
counsel's refusal to present testimony which is not 
helpful and which he suspects might be false. Wu 
v. U.S.. 2002, 798 A.2d 1083. Criminal Law <s=» 
1922 

Although there is a presumption in favor of 
holding a hearing on a motion alleging ineffective 
assistance of counsel, a hearing is unnecessary 
w T hen the motion consists of: (1) vague and conclu- 
sory allegations; (2) palpably incredible claims; or 
(3) allegations that would merit no relief even if 
true. Robinson v. U.S., 2002, 797 A.2d 698, certio- 
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ran denied 124 S.Ct. 1491, 540 U.S. 1212, 158 
L.Ed.2d 139. Criminal Law &=> 1888 

Even assuming that trial counsel performed de- 
ficiently by failing to state the reasons for object- 
ing to detective's "opinion" testimony explaining 
why detective had not believed witness' initial 
statements that he had not seen the shooting, 
defendant was not prejudiced, in prosecution for 
first-degree murder while armed; the prosecutor 
articulated why the question was proper, and the 
judge understood the reasoning behind counsel's 
objection. Robinson v. U.S., 2002, 797 A.2d 698, 
certiorari denied 124 S.Ct. 1491, 540 U.S. 1212, 158 
L.Ed.2d 139. Criminal Law <3=* 1931 

The substance and scope of an inquiry, in re- 
sponse to a defendant's pretrial challenge to effec- 
tiveness of counsel is committed to the sound 
discretion of the trial court. Mills v. U.S., 2002, 
796 A.2d 26. Criminal Law <^> 1893 

The nature of an inquiry in response to a defen- 
dant's pretrial challenge to effectiveness of counsel 
turns on the specific circumstances presented in 
each individual case. Mills v. U.S., 2002, 796 A.2d 
26. Criminal Law <^> 1893 

Trial court failed to conduct an adequate inquiry 
in response to defendant's pretrial challenge to 
effectiveness of counsel; in respect to defendant's 
concerns with counsel's preparation for trial and 
discussion of trial strategy, trial court failed to ask 
defendant to state his specific complaints about 
counsel's preparation, trial court did not ascertain 
the concrete steps taken by counsel in preparation 
of the case, and trial court failed to ask defendant 
or counsel whether possible defenses had been 
discussed with defendant. Mills v. U.S., 2002, 796 
A.2d 26. Criminal Law <^> 1887; Criminal Law 
^ 1893 

Routine or cursory inquiries of trial counsel are 
insufficient in responding to a defendant's pretrial 
challenge to effectiveness of counsel; rather, ques- 
tioning of defense counsel by the trial judge must 
be directly, on the record, about the specifics of 
the defendant's complaint. Mills v. U.S., 2002, 796 
A.2d 26. Criminal Law <£=> 1887; Criminal Law 
&=> 1893 

Specific questioning is required in conducting an 
inquiry in response to defendant's pretrial chal- 
lenge to effectiveness of counsel because the trial 
judge must be satisfied that defense counsel con- 
ducted appropriate investigation, both factual and 
legal, and allowed enough time for reflection and 
preparation for trial. Mills v. U.S., 2002, 796 A.2d 
26. Criminal Law <&=> 1887; Criminal Law <®=* 
1893 

Defense counsel's delay in supplementing the 
motion to vacate sentence, alleging ineffective as- 
sistance of counsel, would not have warranted de- 
nial of the motion without consideration of the 
merits; rather, proper course for trial court, when 
met with what it appeared to consider excessive 
requests by counsel to defer consideration of the 
motion, was to reject them and decide the motion 
on the merits as presented in the papers filed. 
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Hudson v. U.S., 2002, 790 A2d 531. Sentencing 
And Punishment <&=> 2280 

That the defense strategy had a potential draw- 
back, or that an alternative strategy might reason- 
ably have been selected, does not mean that coun- 
sel's performance was constitutionally deficient. 
Leftridge v. U.S., 2001, 780 A.2d 266. Criminal 
Law <3=>~ 1884 

In prosecution for receiving stolen property, 
counsel was not ineffective in not using prisoner's 
property receipt to impeach arresting officer's tes- 
timony that he found defendant's house keys in 
stolen car's ignition, which state argued implied 
guilty knowledge; officer did not prepare receipt 
and it did not refute his testimony. Leftridge v. 
U.S., 2001, 780 A2d 266. Criminal Law <3=» 1935 

To succeed on a Sixth Amendment claim of 
ineffective assistance of counsel, a defendant must 
demonstrate: (1) that counsel's performance was 
deficient, and, if so, (2) that the deficient perform- 
ance prejudiced the defense. Leftridge v. U.S., 
2001, 780 A.2d 266. Criminal Law &=> 1881 

The proper measure of attorney performance is 
reasonableness under prevailing professional 
norms. Leftridge v. U.S., 2001, 780 A.2d 266. 
Criminal Law <&=> 1880 

When the performance of trial counsel is evalu- 
ated, counsel must be given sufficient latitude to 
make tactical decisions and strategic judgments 
which involve the exercise of professional abilities. 
Leftridge v. U.S., 2001, 780 A.2d 266. Criminal 
Law <£=> 1884 

Strategic choices of counsel that are made after 
thorough investigation of law and facts relevant to 
plausible options are virtually unchallengeable as 
ineffective assistance. Leftridge v. U.S., 2001, 780 
A.2d 266. Criminal Law <^> 188 1 

Mere errors of judgment and tactics as disclosed 
by hindsight do not, by themselves, constitute inef- 
fectiveness of counsel. Leftridge v. U.S., 2001, 780 
A.2d 266. Criminal Law <3^ 1870; Criminal Law 
<3=> 1884 

In assessing the effectiveness of a choice that 
counsel made, every effort must be made to elimi- 
nate the distorting effects of hindsight, to recon- 
struct the circumstances of counsel's challenged 
conduct, and to evaluate the conduct from counsel's 
perspective at the time. Leftridge v. U.S., 2001, 
780 A.2d 266. Criminal Law <^> 1870; Criminal 
Law <^> 1888 

In prosecution for receiving stolen property, 
counsel was not ineffective in eliciting and empha- 
sizing testimony that arresting officer gave defen- 
dant keys that were removed from the stolen car; 
state argued that keys were house keys and defen- 
dant's placing them in the car's ignition was an act 
of deception proving guilty knowledge, which coun- 
sel attempted to discredit by arguing that officer's 
returning keys implied they were never in ignition, 
as they would have been seized as proof. Lef- 
tridge v. U.S., 2001, 780 A2d 266. Criminal Law 
®= 1935 

There is a presumption that a trial court pre- 
sented with a motion to vacate sentence, alleging 
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the ineffective assistance of counsel, should con- 
duct a hearing. Lanton v. U.S., 2001, 779 A.2d 
895. Criminal Law <^> 1655(6) 

The failure to make a proper pretrial investiga- 
tion, to interview exculpatory witnesses, and to 
present their testimony constitutes constitutional 
ineffectiveness ■ of counsel. Lanton v. U.S., 2001, 
779 A.2d 895. Criminal Law <3=> 1973 

If the existence, identity, or location of a poten- 
tial exculpatory witness is unknown, counsel, to 
provide constitutionally effective assistance, is re- 
quired to make all reasonable inquiries, and to 
take any other appropriate steps, to find and inter- 
view such a witness. Lanton v. U.S., 2001, 779 
A.2d 895. Criminal Law <^> 1923 

Defendant's allegations that his trial counsel was 
ineffective in prosecution for assault, because coun- 
sel knew or should have known that two neighbors 
potentially would have testified that defendant's 
wife taunted defendant for not fighting her, which 
went to issue of who was the aggressor, and that 
such testimony would have allowed counsel to con- 
duct far more effective cross-examination of wife, 
who was prosecution's only witness, warranted a 
hearing on defendant's motion to vacate sentence. 
Lanton v. U.S., 2001, 779 A2d 895. Criminal Law 
<^ 1655(6) 

Failure of defendant to present, in form of veri- 
fied sworn affidavit, potential testimony of two 
neighbors that defendant's wife taunted defendant 
for not fighting her, which w^ent to issue of who 
was the aggressor, or to present in form of verified 
sworn affidavit defendant's potential testimony 
that he had given his trial counsel the names of the 
two witnesses but trial counsel failed to interview 
them, did not warrant denial of hearing on defen- 
dant's motion to vacate his sentence for assault, 
based on ineffective assistance of counsel; the two 
neighbors produced signed statements, one of 
which was framed in quasi-affidavit form, and 
there was no reason to doubt neighbors' willing- 
ness to testify or that defendant w T ould testify in 
support of his allegations. Lanton v. U.S., 200.1, 
779 A.2d 895. Criminal Law <3=> 1655(6) 

Court of Appeals' scrutiny of counsel's perform- 
ance is highly deferential, and it will indulge a 
strong presumption that counsel's conduct falls 
within the wide range of reasonable professional 
assistance. Walls v. U.S., 2001, 773 A2d 424, 
certiorari denied 122 S.Ct. 1112, 534 U.S. 1149, 151 
L.Ed.2d 1006. Criminal Law <£=> 1871 

The benchmark for judging any claim of ineffec- 
tiveness must be whether counsel's conduct so 
undermined the proper functioning of the adver- 
sarial process that the trial cannot be relied on as 
having produced a just result. Walls v. U.S., 2001, 
773 A.2d 424, certiorari denied 122 S.Ct. 1112, 534 
U.S. 1149, 151 L.Ed.2d 1006. Criminal Law <&* 
1880 

When a criminal defendant complains pretrial 
about the performance of counsel, the trial judge 
must make an on-the-record inquiry to elicit 
whether or not the criteria of professional compe- 
tence have been met and make findings of fact 
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sufficient to permit appellate review of the ability 
and preparedness of counsel to render effective 
assistance. Thomas v. U.S., 2001, 772 A.2d 818, 
certiorari denied 125 S.Ct. 233, 543 U.S. 913, 160 
L.Ed.2d 193. Criminal Law &* 1830 

Defense counsel's calling defendant "a malevo- 
lent little man" when moving to withdraw 7 did not 
establish that the hostility between counsel and 
defendant was of such a nature or magnitude as to 
create an actual conflict of interest that deprived 
defendant of the right to effective assistance of 
counsel, in prosecution for stalking, assault with 
intent to kill while armed, and other offenses. 
Malede v. U.S., 2001, 767 A.2d 267. Criminal Law 
<^> 1890 

Petitioner's assertion that counsel was "intoler- 
ably deficient" in his pursuit of insanity as a de- 
fense to stalking, assault with intent to kill while 
armed, and other offenses w^as conclusory and 
unsubstantiated, so as to obviate the need for an 
evidentiary hearing on motion that sought post- 
conviction relief on ground of ineffective assistance 
of counsel Malede v. U.S., 2001, 767 A.2d 267. 
Criminal Law <3=> 1655(6) 

Fact that defense counsel stated in his motion to 
withdraw that defendant falsely accused him of "all 
kinds" of misconduct did not show that defendant 
was prejudiced by an alleged conflict between him- 
self and counsel, so as to deprive him of effective 
assistance in bench trial in which defendant at- 
tempted to establish insanity as a defense to stalk- 
ing, assault with intent to kill while armed, and 
other offenses; though judge who considered mo- 
tion was trier of fact, counsel's denial of defen- 
dant's allegations was collateral to any defense and 
therefore did not compromise the insanity defense. 
Malede v. U.S., 2001, 767 A.2d 267. Criminal Law 
<^> 1890 

Failure to make the required showing of either 
deficient performance or sufficient prejudice de- 
feats the ineffectiveness assistance of counsel 
claim. Edwards v. U.S., 2001, 767 A.2d 241. 
Criminal Law <s^> 1888 

Determination of whether failure to produce 
promised evidence is ineffective assistance is nec- 
essarily fact-based and depends upon such factors 
as the nature and extent of the promises made in 
opening statement, any strategic justifications for 
the subsequent decision not to produce the evi- 
dence, the explanation provided the jury for the 
failure to produce the evidence, the presentation of 
other evidence supporting the promised theory, 
and generally, the impact upon the defense at trial 
and upon the jury. Edwards v. U.S., 2001, 767 
A2d 241. Criminal Law <3=> 1922; Criminal Law 
<^> 1942 

There is no per se rule that unfulfilled promises 
by defense counsel during opening statement will 
result automatically in a finding of deficient per- 
formance of counsel and prejudice to a defendant. 
Edwards v. U.S., 2001, 767 A2d 241. Criminal 
Law ^ 1942 

Representation is constitutionally deficient if 
counsel provides materially erroneous information 
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regarding the parole consequences of a plea, and 
the defendant relies upon it; to be "materially 
incorrect," the misadvice must have been such as 
to fall below an objective standard of reasonable- 
ness, and, in addition, the defendant must show 
that there is a reasonable probability that, but for 
counsel's errors, he would not have pleaded guilty 
and would have insisted on going to trial. Goodall 
v. U.S., 2000, 759 A.2d 1077. Criminal Law <^ 
1953 

When defendant makes claim of ineffective assis- 
tance of counsel pretrial, trial court must conduct 
inquiry sufficient to assess counsel's preparedness 
and determine whether defendant's claim has mer- 
it. Yancey v. U.S., 2000, 755 A.2d 421. Criminal 
Law <s=> 1893 

Even if trial court erred in refusing to conduct 
further inquiry into defendant's pretrial concerns 
about trial counsel's preparation, there was no 
need to remand case for Monroe-Farrell hearing 
on adequacy of counsel's pretrial preparation, in 
view of trial court's in-depth inquiry and determi- 
nation that counsel was prepared constitutionally, 
on motion for collateral relief. Yancey v. U.S., 
2000, 755 A.2d 421. Criminal Law <3=>" 1181.5(6) 

Presumption of ineffective assistance of counsel 
without inquiry into counsel's performance is avail- 
able when, although counsel is available to assist 
defendant during trial, the likelihood that any law- 
yer, even a fully competent one, could provide 
effective assistance is so small that a presumption 
of prejudice is appropriate without inquiry into 
actual conduct of trial. Yancey v. U.S., 2000, 755 
A.2d 421. Criminal Law @=> 1871; Criminal Law 
<s=>1883 

12. Reservation of grounds for review, 

counsel for accused 

The mere fact that District of Columbia court 
denied on procedural grounds petitioner's motion 
for post-conviction relief raising claim of ineffective 
assistance of trial counsel did not establish that 
District of Columbia code section governing such 
relief was inadequate or ineffective for consider- 
ation of claim, and thus district court lacked juris- 
diction to consider petitioner's § 2241 habeas peti- 
tion raising the same claim. Earle v. U.S., 2011, 
2011 WL 4005327, certificate of appealability de- 
nied 2011 WL 4842469. Habeas Corpus ^ 422 

Failure of defendant's first appointed appellate 
counsel to raise issue of conflict of interest in 
motion for post-conviction relief premised on inef- 
fectiveness of trial counsel and filed during pen- 
dency of direct appeal did not procedurally bar 
defendant from presenting such claim in his second 
motion for post-conviction relief, given that second 
motion was also filed while direct appeal was still 
pending. McCrimmon v. U.S., 2004, 853 A.2d 154. 
Criminal Law <s=> 1668(3) 

Defendant waived on appeal his argument that 
his counsel was ineffective for failing to uncover 
alleged perjury, where defendant failed to raise 
argument in trial court. Washington v. U.S., 2003, 
834 A.2d 899. Criminal Law <^ 1035(7) 
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Defendant was procedurally barred from assert- 
ing his claim of ineffective assistance of counsel in 
his second motion to vacate sentence; defendant 
failed to demonstrate sufficient cause for his fail- 
ure to raise the ineffective assistance claim in 
either his direct appeal after conviction or his first 
motion to vacate sentence given that defendant 
was present at his trial and was aware of any 
alleged errors as they took place. Washington v. 
U.S., 2003, 834 A.2d 899. Criminal Law <s=> 
1440(1); Criminal Law <s=> 1668(3) 

If an appellant does not raise a claim of ineffec- 
tive assistance of counsel during the pendency of 
the direct appeal, when at that time appellant 
demonstrably knew or should have known of the 
grounds for alleging counsel's ineffectiveness, that 
procedural default will be a barrier to Court of 
Appeals' consideration of appellant's claim. Wash- 
ington v. U.S., 2003, 834 A.2d 899. Criminal Law 
<^ 1035(7) 

Normally, when reviewing allegations of improp- 
er argument by prosecutor, appellate court must 
determine whether the prosecutor's statements ac- 
tually were improper and, if so, whether the ver- 
dict was substantially swayed by the impropriety. 
Butts v. U.S., 2003, 822 A.2d 407. Criminal Law 
<&* 1134.47(4); Criminal Law <3=> 1171.1(2.1) 

Since defense counsel made no objection at trial 
to the prosecutor's closing argument, appellate 
court could not reverse unless trial court's failure 
to intervene sua sponte and take corrective meas- 
ures amounted to plain error. Butts v. U.S., 2003, 
822 A.2d 407. Criminal Law <s=» 1037.1(2) 

A claim of ineffectiveness of appellate counsel 
must be raised by filing a motion to recall the 
mandate in the direct appeal and may not be 
considered in connection with a motion to vacate 
judgment. Wu v. U.S., 2002, 798 A.2d 1083. 
Criminal Law <^> 1193; Criminal Law <3= 1429(2) 

Post-conviction claims of ineffective assistance of 
trial counsel were procedurally barred by failure to 
raise them on direct appeal when different counsel 
represented the defendant. Wu v. U.S., 2002, 798 
A.2d 1083. Criminal Law <?=> 1440(3) 

13. ■ Burden of proof, counsel lor accused 

To be entitled to a hearing on an ineffective- 
assistance claim in a motion attacking a sentence, 
the movant's only burden, prior to hearing, is 
adequately to allege facts that, if demonstrated, 
would establish ineffective assistance of counsel; 
this means pleading with requisite particularity, in 
light of the full record before the court, that trial 
counsel's performance was deficient under prevail- 
ing professional norms and that the deficient per- 
formance prejudiced the defense. Aiken v. U.S., 
2008, 956 A.2d 33. Criminal Law <^> 1655(6) 

To demonstrate an actual conflict, for purposes 
of ineffective assistance of counsel claim premised 
on conflict of interest, defendant must point to 
specific instances in the record to suggest an actu- 
al conflict or impairment of his or her interests, 
and show that the alleged conflict of interest ob- 
structs the use of a particular strategy or defense 
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that is plausible. McCrimmon v. U.S., 2004, 853 
A.2d 154. Criminal Law <3^ 1789 

Where there is an actual conflict with respect to 
legal representation received, the defendant need 
not demonstrate prejudice in order to obtain relief. 
McCrimmon v. U.S., 2004, 853 A.2d 154. Criminal 
Law ©^ 1789 

An ineffective assistance of counsel claim 
grounded on conflict of interest is not judged by 
Strickland's prejudice prong, requiring a reason- 
able probability that but for counsel's errors, the 
outcome would have been different, but by a more 
lenient standard of whether the conflict had an 
impact on a plausible defense strategy. McCrim- 
mon v. U.S., 2004, 853 A.2d 154. Criminal Law <^ 
1789 

In. order to establish that his trial counsel was 
constitutionally ineffective, defendant must demon- 
strate both deficient performance and prejudice. 
Arlington v. U.S., 2002, 804 A.2d 1068. Criminal 
Law ©^ 1881 

A defendant bears the burden of overcoming the 
presumption of counsel's competence. Chatmon v. 
U.S., 2002, 801 A.2d 92. Criminal Law ®=* ig71 

A convicted defendant seeking to set aside a 
conviction on the ground of ineffective assistance 
must make a two-part showing: first, that coun- 
sel's performance was deficient, and second, that 
the deficient performance prejudiced the defense. 
Robinson v. U.S., 2002, 797 A.2d 698, certiorari 
denied 124 S.Ct. 1491, 540 U.S. 1212, 158 L.Ed.2d 
139. Criminal Law <5^ 1881 

Defendant's claim that trial counsel was ineffec- 
tive, in prosecution for first-degree murder while 
armed, in failing to call an expert witness to refute 
witness' claim that witness could identify co-defen- 
dants' faces in the flash of gunfire, was vague and 
conclusory, and thus, defendant was not entitled to 
a hearing on the claim; defendant did not submit 
any affidavit, nor even an unsworn statement, sum- 
marizing the expected testimony of such an expert. 
Robinson v. U.S., 2002, 797 A.2d 698, certiorari 
denied 124 S.Ct. 1491, 540 U.S. 1212, 158 L.Ed.2d 
139. Criminal Law <^> 1931 

Existence of cause for a procedural default must 
ordinarily turn on whether the prisoner can show 
that some objective factor external to the defense 
impeded counsel's efforts to comply with the proce- 
dural rule. Brown v. U.S., 2002, 795 A.2d 56. 
Criminal Law <^> 1439 

To establish ineffective assistance of counsel, the 
defendant first must show that counsel's perform- 
ance was deficient, and second must show that the 
deficient performance prejudiced the defense. 
Lanton v. U.S., 2001, 779 A.2d 895. Criminal Law 
<3^ 1881 

Prejudice, as element of ineffective assistance of 
counsel, requires a showing that counsel's errors 
were so serious as to deprive the defendant of a 
fair trial, a trial whose result is reliable. Lanton v. 
U.S., 2001, 779 A.2d 895. Criminal Law &=> 1883 

In order to prevail on a claim of ineffective 
assistance of counsel, defendant must show that his 
attorney's representation fell below an objective 
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standard of reasonableness, and that there is a 
reasonable probability that, but for counsel's un- 
professional errors, the result of the proceeding 
would have been different. Walls y. U.S., 2001, 
773 A.2d 424, certiorari denied 122 S.Ct. 1112, 534 
U.S. 1149, 151 L.Ed.2d 1006. Criminal Law &=> 
1881 

The indigent prisoner has the burden to proffer 
grounds for collateral relief under the Criminal 
Justice Act at the time appointed counsel is re- 
quested. Kyle v. U.S., 2000, 759 A.2d 192, certio- 
rari denied 121 S.Ct. 834, 531 U.S. 1100, 148 
L.Ed.2d 716. Criminal Law <^> 1771 

To prevail on the application for appointed coun- 
sel, an indigent prisoner is required to satisfy the 
same criteria that would entitle him to a hearing 
on a motion under the Criminal Justice Act for 
collateral relief from a conviction. Kyle v. U.S., 
2000, 759 A.2d 192, certiorari denied 121 S.Ct. 834, 
531 U.S. 1100, 148 L.Ed.2d 716. Criminal Law &=> 
1771 

14. — — Post-trial motions, counsel for ac- 
cused 

Even if District of Columbia prisoner failed to 
file post-conviction motion to vacate under local 
law because of appellate counsel's erroneous advice 
that he could not file such motion, prisoner's fail- 
ure to file motion did not render local remedy 
inadequate or ineffective to test legality of his 
detention, and thus federal court lacked authority 
to entei'tain prisoner's petition for federal habeas 
relief, since it was inefficacy of remedy, rather 
than personal inability to utilize remedy, that was 
determinative of whether federal habeas relief was 
available to prisoner. Chase v. Rathman, 2011, 
765 F.Supp.2d 1. Habeas Corpus <&=> 285.1 

Murder defendant was not entitled to evidentia- 
ry hearing on claim raised in his motion for post- 
conviction relief that his trial counsel had rendered 
ineffective assistance by failing to file a notice of 
appeal as he had requested her to do, notwith- 
standing government's concession that defendant 
was entitled to such a hearing, as it was undisput- 
ed that, as part of his written plea agreement with 
the prosecution, he waived his right to appeal 
anything other than the legality of sentence im- 
posed on him, sentence imposed on defendant was 
not in excess of punishment authorized by statute 
and defendant had not claimed to the contrary, 
defendant did not raise ineffective assistance claim 
until almost 13 years after he was sentenced, and 
even if defendant's allegation was true, counsel's 
affidavit, stating that if defendant had directed her 
to file a notice of appeal, she would have advised 
him that he had given up right to appeal except 
from imposition of an illegal sentence, explained 
what her only plausible response to such a di- 
rection would have been. Stewart v. U.S., 2012, 37 
A.3d 870. Criminal Law <^> 1026.10(4); Criminal 
Law <^> 1586; Criminal Law <3=> 1655(6) 

Trial court did not abuse its discretion by de- 
nying without a hearing defendant's post-trial 
motions alleging trial counsel provided ineffective 
assistance by failing to present witnesses who al- 
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legedly would have provided exculpatory testimo- 
ny, in trial of defendant for conspiracy to commit 
first-degree murder, first-degree murder and pos- 
session of a firearm during a crime of violence, 
as the record conclusively showed that defendant 
was not entitled to relief; defendant did not pres- 
ent affidavits from witnesses stating that they 
would provide the exculpatory testimony, and tri- 
al counsel filed affidavit stating that both wit- 
nesses were in custody pending narcotics charges 
in federal court, and that he elected not to call 
the witnesses because they had Fifth Amendment 
issues and he was told by witnesses' attorneys 
that their testimony would not have been helpful. 
Wheeler v. U.S., 2009, 977 A.2d 973, rehearing 
granted, opinion modified 987 A.2d 431, certiorari 
denied 131 S.Ct. 325, 178 L.Ed.2d 211. Criminal 
Law <&* 1655(6) 

Defendant's appellate counsel, who had been 
appointed under District of Columbia Criminal 
Justice Act, had statutory obligation to perfect 
appeal from denial of defendant's second motion 
for post-conviction relief, which was based on al- 
leged ineffective assistance of defendant's trial 
counsel, if defendant made timely request for her 
to do so, where defendant's direct appeal w r as 
pending when appellate counsel filed second mo- 
tion for post-conviction relief. U.S.C.A. Const. 
Amend. 6; D.C. Official Code. 2001 Ed. 
§§§§11-2602, 11-2603, Pearsall v. U.S., 2004, 859 
A.2d 634. Criminal Law <^ 1967 

Trial court erred in denying defendant's motion 
for new trial without evidentiary hearing, following 
convictions for kidnapping while armed, armed 
robbery, assault with intent to commit rape while 
armed, and possession of firearm during crime of 
violence, basis of which motion was ineffective 
assistance of counsel, where court made credibility 
determination that defendant had not provided 
names of exculpatory witnesses without hearing 
testimony from anyone who had any direct knowl- 
edge regarding this disputed fact, as trial attorney 
never denied or admitted that defendant had pro- 
vided names, investigator did not testify, and de- 
fendant was not permitted to be present. Arling- 
ton v. U.S., 2002, 804 A.2d 1068. Criminal Law <^ 
959 

If the prisoner's post-conviction claim is suffi- 
cient for a hearing, it presumably will be colorable 
enough to warrant appointment of counsel. Wu v. 
U.S., 2002, 798 A.2d 1083. Criminal Law ^ 1602; 
Criminal Law <£= 1652 

In case in which counsel was appointed under 
the Criminal Justice Act to handle murder defen- 
dant's direct appeal, remedy for appointed coun- 
sel's failure to perfect appeal of the denial of 
motion for postconviction relief would be to re- 
enter judgment so that an appeal from that order 
could be noted in the required manner, where 
appointed counsel filed postconviction relief motion 
during pendency of direct appeal to raise claim of 
ineffectiveness of trial counsel. Williams v. U.S., 
2001, 783 A.2d 598. Criminal Law <3^ 1661 

Petitioner seeking postconviction relief was enti- 
tled to an evidentiary hearing to determine if 
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counsel rendered ineffective assistance by provid- 
ing materially incorrect information regarding 
when petitioner would be eligible for parole if he 
pleaded guilty to manslaughter while armed. Goo- 
dall v. U.S., 2000, 759 A.2d 1077. Criminal Law 
<3=> 1655(6) 

No distinction is drawn between direct and cir- 
cumstantial evidence when the Court of Appeals 
reviews a denial of a motion for judgment of 
acquittal. Johnson v. U.S., 2000, 756 A.2d 458. 
Criminal Law ©^ 1159.6 

Statute governing post-conviction motions at- 
tacking sentence did not afford basis for relief for 
defendant who was convicted of murder after de- 
fense council fully and aggressively explored all 
possible DNA issues, eyewitnesses identified de- 
fendant as individual who stabbed victim, guilty 
verdict was fully supported by the evidentiary 
record, and conviction was no way related to any 
deficient performance by the defense council evi- 
dence. U.S. v. Cuffey, 132 WLR 385 (Super. Ct. 
2004). 

15. Appellate counsel for accused 

Appellate counsel's statutory obligation to repre- 
sent defendant through appeals, including ancillary 
matters appropriate to proceeding, included duty 
to pursue and file, during pendency of direct ap- 
peal, a postconviction motion requesting hearing 
on claim of ineffective assistance of trial counsel. 
McCrimmon v. U.S., 2004, 853 A.2d 154. Criminal 
Law <^ 1602 

The appointment of counsel is not required when 
a defendant raises a pro se motion to attack sen- 
tence where the defendant fails to state adequate 
grounds for relief under such motion. Shorter v. 
U.S., 2001, 792 A.2d 228. Sentencing And Punish- 
ment <3=> 2273 

Counsel appointed under the Criminal Justice 
Act to handle murder defendant's direct appeal 
had a statutory duty to perfect appeal of the denial 
of motion for postconviction relief alleging ineffec- 
tiveness of trial counsel, which appointed counsel 
filed during the pendency of the direct appeal. 
Williams v. U.S., 2001, 783 A.2d 598. Criminal 
Law <^ 1967 

When a hearing is required on a prisoner's 
motion under the Criminal Justice Act for collater- 
al relief from a conviction, appointment of counsel 
is obligatory. Kyle v. U.S., 2000, 759 A2d 192, 
certiorari denied 121 S.Ct. 834, 531 U.S. 1100, 148 
L.Ed.2d 716. Criminal Law @=> 1742 

The pendency of a direct appeal does not give an 
indigent prisoner any greater right to appointment 
of counsel for a motion under the Criminal Justice 
Act for collateral relief than he would otherwise 
have. Kyle v. U.S., 2000, 759 A.2d 192, certiorari 
denied 121 S.Ct. 834, 531 U.S. 1100, 148 L.Ed.2d 
716. Criminal Law ®= 1742 

Prisoner was not entitled to appointed counsel 
under the Criminal Justice Act to assist in the 
collateral attack of his convictions for first-degree 
sexual abuse and kidnaping, which were obtained 
by his pleading guilty; prisoner's claim that he 
received ineffective assistance at plea colloquy was 
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not colorable, as prisoner stated at that proceeding 
that he had sufficient opportunity to confer with 
counsel, that he understood the insanity defense, 
and that he did not wish to raise that defense. 
Kyle v. U.S., 2000, 759 A.2d 192, certiorari denied 
121 S.Ct. 834, 531 U.S. 1100, 148 L.Ed.2d 716. 
Criminal Law <&* 1742 

Efforts of a prisoner's counsel at making a rea- 
sonable inquiry into whether trial counsel provided 
ineffective assistance and his filing a motion for 
appointment of counsel are eligible for reimburse- 
ment under the Criminal Justice Act by the appel- 
late court as a part of counsel's appellate duties, 
even if he were unsuccessful in obtaining an ap- 
pointment from the trial court. Kyle v. U.S., 2000, 
759 A.2d 192, certiorari denied 121 S.Ct. 834, 531 
U.S. 1100, 148 L.Ed.2d 716. Costs &» 308 

16. Evidence— In general 

Section of District of Columbia Code establish- 
ing procedure for collateral review of convictions 
provided forum for "stand-alone" claims of actual 
innocence based on newly discovered evidence, and 
thus that procedure was adequate to test legality 
of defendant's detention; consequently, defendant 
was not authorized to petition federal court for 
habeas relief on basis that relief under Innocence 
Protection Act (IPA) was his exclusive remedy and 
outside of collateral review procedure. Ibrahim v. 
U.S., C.A.D.C.2011, 661 F.3d 1141. Habeas Cor- 
pus <^> 365 

Defendant was not prejudiced when State violat- 
ed its representation to defendant's counsel in 
pretrial discovery that it would not present evi- 
dence of any uncharged crimes when officer testi- 
fied on direct examination to having seen defen- 
dant make other drug sales, and as such, State's 
violation of its representation to defendant did not 
constitute reversible error; the trial judge under- 
took to enforce the expectation generated by the 
government's pretrial representation, and judge 
did so by striking the evidence and instructing jury 
to disregard it, and the uncharged crimes evidence 
was superfluous with respect to the charges of 
which the jury convicted defendant. Simmons v. 
U.S., 2008, 940 A.2d 1014. Criminal Law @=> 
1169.11; Criminal Law ^ 1171.8(1) 

Under Carter procedure for evaluating a defense 
witness's request for immunity, the defendant 
must show that the proposed testimony is material, 
clearly exculpatory, non-cumulative, and unobtain- 
able from any other source; once these factors 
have been established and the court has concluded 
preliminarily that the process should continue, the 
next step might be to institute a debriefing process 
of the proposed defense witness by the prosecution 
in order to determine whether the government will 
accede to a grant of use immunity to the witness, 
and if, after the debriefing process, the govern- 
ment decides not to grant immunity, the court 
must explore the basis of the government's refusal 
and decide whether there will be a distortion of the 
fact-finding process and the indictment should 
therefore be dismissed for a denial of due process 
and Sixth Amendment rights to the defendant, or 
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some other commensurate remedy, unless the gov- 
ernment agrees to grant use immunity to the 
crucial witness. Butler v. U.S., 2006, 890 A.2d 181. 
Witnesses ©=» 304(1) 

In determining whether the trial court has 
abused its discretion in making an evidentiary 
ruling, the appellate court considers whether the 
exercise of discretion was in error and, if so, 
whether the impact of that error requires reversal. 
Washington v. U.S., 2005, 884 A.2d 1080, certiorari 
denied 126 S.Ct. 1490, 547 U.S. 1013, 164 L.Ed.2d 
265. Criminal Law &=> 1153.1 

Appellate court reviews a trial court's evidentia- 
ry rulings for an abuse of discretion. Washington 
v. U.S., 2005, 884 A.2d 1080, certiorari denied 126 
S.Ct. 1490, 547 U.S. 1013, 164 L.Ed.2d 265. Crimi- 
nal Law®=» 1153.1 

Delineating the proper scope of redirect exami- 
nation rests within the sound discretion of a trial 
court and will not be reversed absent a clear- 
showing of abuse. Rose v. U.S., 2005, 879 A.2d 
986. Criminal Law ©=> 1153.16(3); Witnesses &* 
286(2) 

In determining whether an identification was 
sufficiently reliable, the Court of Appeals looks to 
the following factors: (1) opportunity of witness to 
view criminal at time of crime; (2) witnesses' de- 
gree of attention; (3) accuracy of witness' prior 
description of criminal; (4) level of certainty dem- 
onstrated at confrontation; and (5) time between 
crime and confrontation. Jones v. U.S., 2005, 879 
A.2d 970. Criminal Law <s=> 339.6 

An appellate court reviews a trial court's rulings 
placing limitations on cross-examination for an 
abuse of discretion. Bennett v, U.S., 2005, 876 
A.2d 623, certiorari denied 126 S.Ct. 1134, 546 U.S. 
1123, 163 L.Ed.2d 914. Criminal Law ^> 
1153.18(2) 

Credibility of a witness is determined by the 
trier of fact, and an appellate court must defer to 
its credibility findings if they are supported by the 
evidence. Bryant v. U.S., 2004, 859 A.2d 1093. 
Criminal Law <&> 1159.4(2) 

Once sufficient cross-examination of opposing 
witnesses has occurred to satisfy the Sixth Amend- 
ment, the trial judge may curtail cross-examination 
because of concerns of harassment, prejudice, con- 
fusion of the issues, the safety of the witness, or 
interrogation that is repetitive or only marginally 
relevant, without violating a defendant's rights un- 
der the Confrontation Clause. Jones v. U.S., 2004, 
853 A.2d 146. Criminal Law <3=> 662.7 

In reviewing claims of error based on a trial 
court's restriction of cross-examination by a defen- 
dant, the standard of review depends upon the 
scope of cross-examination permitted by the trial 
court measured against an assessment of the ap- 
propriate degree of cross-examination necessitated 
by the subject matter. Jones v. U.S., 2004, 853 
A.2d 146. Criminal Law <&=> 1170.5(5) 

Once a trial judge has allowed enough cross- 
examination on an appropriate issue to satisfy the 
Sixth Amendment, limitation on further cross-ex- 
amination will be reviewed for an abuse of discre- 
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tion. Jones v. U.S., 2004, 853 A.2d 146. Criminal 
Law <3^> 662.7 

In reviewing a claim of error based on a trial 
court's restriction of cross-examination by a defen- 
dant, Court of Appeals will examine the record to 
determine whether the trial court committed an 
error of constitutional dimension; if so, Court of 
Appeals decides whether the error is harmless 
beyond a reasonable doubt. Jones v. U.S., 2004, 
853 A.2d 146. Criminal Law <©=» 1170.5(5) 

Whether a violation of a defendant's right under 
the Confrontation Clause to cross-examine a wit- 
ness as to bias is harmless depends on many 
factors, including the importance of the witness's 
testimony in the prosecution's case, whether the 
testimony was cumulative, the presence or absence 
of evidence corroborating or contradicting the tes- 
timony of the witness on material points, the ex- 
tent of cross-examination otherwise permitted, and 
the overall strength of the prosecution's case. 
Jones v. U.S., 2004, 853 A.2d 146. Criminal Law 
<©=» 1168(2) 

In determining whether a violation of a defen- 
dant's right under the Confrontation Clause to 
cross-examine a witness as to bias was harmless, 
Court of Appeals asks whether, assuming that the 
damaging potential of the cross-examination were 
fully realized, a reviewing court might nonetheless 
say that the error was harmless beyond a reason- 
able doubt. Jones v. U.S., 2004, '853 A.2d 146. 
Criminal Law <3=> 1168(2) 

To show harmlessness beyond a reasonable 
doubt of a violation of a defendant's right under 
the Confrontation Clause to cross-examine a 'wit- 
ness as to bias, the government must show that (1) 
defendant would have been convicted without the 
witness's testimony, or (2) the restricted line of 
questioning would not have weakened the impact 
of the witness's testimony. Jones v. U.S., 2004, 
853A.2dl46. Criminal Law <$=> 1168(2) 

Trial court's violation of defendant's rights un- 
der Confrontation Clause by precluding cross-ex- 
amination of police detective's alleged failures to 
comply with department policy on identifications 
and to include possible exculpatory information in 
warrant affidavits was harmless beyond reasonable 
doubt; central witnesses were victims, identifica- 
tions of defendant by victims were fully explored 
before jury, detective's testimony as to identifica- 
tion was cumulative, and jury had opportunity to 
assess detective's credibility through other ques- 
tioning and was aware of defendant's challenge to 
integrity of investigation. Jones v. U.S., 2004, 853 
A.2d 146. Criminal Law <©=> 1168(2) 

The Court of Appeals defers to the factfinder to 
determine credibility, weigh the evidence, and 
draw reasonable inferences. Vaas v. U.S., 2004, 
852 A.2d 44. Criminal Law <^> 1159.2(8); Criminal 
Law <3=> 1159.2(9); Criminal Law <^> 1159.4(1) 

When Court of Appeals undertakes to assess 
true import of questionable rebuttal evidence, 
Court owes considerable deference to superior 
vantage point of judge who oversaw trial; hence, 
Court is disinclined to overturn a trial judge who 
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has determined, after watching a case unfold, that 
testimony properly rebuts an inference that a par- 
ty's adversary has sought to make. Rowland v. 
U.S., 2004, 840 A.2d 664. Criminal Law <^> 
1153.16(3) 

Court of Appeals will reverse trial judge's deci- 
sion to allow rebuttal evidence only for abuse of 
discretion. Rowland v. U.S., 2004,' 840 A.2d 664. 
Criminal Law o=» 1153.16(3) 

Determining whether a statement falls within an 
exception to the hearsay rule presents a question 
of law, which the appellate court considers de novo. 
Brown v. U.S., 2004, 840 A.2d 82. Criminal Law 
<£=> 734; Criminal Law <&* 1139 

Evidentiary rulings by a trial court are reviewed 
for abuse of discretion and will be reversed only if 
the trial court's exercise of discretion is clearly 
erroneous. Brown v. U.S., 2004, 840 A.2d 82. 
Criminal Law<^ 1153.1 

A trial court ruling that certain evidence is not 
relevant or probative is a highly discretionary deci- 
sion which will be upset on appeal only upon a 
showing of grave abuse. McCullough v. U.S., 
2003, 827 A.2d 48. Criminal Law <^> 1153.3 

Relevant evidence is that which tends to make 
the existence or nonexistence of a fact more or less 
probable than would be the case without that 
evidence. McCullough v. U.S., 2003, 827 A.2d 48. 
Criminal Law <^ 338(1) 

The Court of Appeals reviews a trial court's 
evidentiary rulings for abuse of discretion and will 
reverse only if the exercise of discretion is clearly 
erroneous. Isler v. U.S., 2003, 824 A.2d 957. 
Criminal Law <£=> 1153.1 

The requirement that an examiner has a good 
faith belief that circumstances indicate bias to al- 
low examiner to cross-examine for bias is both 
flexible and lenient; however, a proper foundation 
must include a proffer of some facts supporting a 
genuine belief that the witness is biased in the 
manner asserted, and sufficient facts to permit the 
trial judge to evaluate whether the proposed ques- 
tion is probative of bias. Joyner v. U.S., 2003, 818 
A.2d 166, certiorari denied 124 S.Ct. 2058, 541 U.S. 
1005, 158 L.Ed.2d 521. Criminal Law <^ 2042; 
Criminal Law <©=> 2051 

The party objecting to evidence must make 
known to the court and opposing party the specific 
portion of the testimony that is objectionable and 
the precise ground on which the party is basing his 
objection. Jones v. U.S., 2002, 813 A.2d 220. 
Criminal Law <3=> 695(4); Criminal Law <£=> 695(6) 

Evidence is relevant if it has any tendency to 
make the existence of any fact that is of conse- 
quence to the determination of the action more 
probable or less probable than it would be without 
the evidence. Plummer v. U.S., 2002, 813 A.2d 
182. Criminal Law <3=> 338(1) 

A criminal defendant would succeed on a Sixth 
Amendment challenge based on the right of con- 
frontation by demonstrating that he was prohibited 
from engaging in otherwise appropriate cross-ex- 
amination designed to show bias, provided the 
government is unable to show harmless error be- 
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yond a reasonable doubt. Harkins v. U.S., 2002, 537 U.S. 963, 154 L.Ed.2d 319. Criminal Law <&=> 
810 A.2d 895. Criminal Law <3=> 662.7 662.7 



It is the province of the trier of fact to deter- 
mine the credibility of the witnesses and to make 
reasonable inferences from the evidence presented. 
Smith v. U.S., 2002, 809 A.2d 1216. Criminal Law 
<s=> 742(1); Criminal Law <^> 745 

A criminal defendant's right to cross-examine 
prosecution witnesses is protected by the confron- 
tation clause of the Sixth Amendment; that right, 
however, is not unlimited. Coles v. U.S., 2002, 808 
A.2d 485, certiorari denied 124 S.Ct. 346, 540 U.S. 
931, 157 L.Ed.2d 237, post-conviction relief denied 
2004 WL 4966338, post-conviction relief dismissed 
2004 WL 4966336. Criminal Law C» 662.7 

Defendant was not entitled, in prosecution for 
assault by three assailants, to recross-examine 
crime scene search officer regarding why finger- 
prints could not be recovered from two pieces of 
broken wooden rod found at assault scene, after 
officer had said on cross-examination that he had 
not tried to recover fingerprints from the wood 
and prosecutor had asked officer on redirect exam- 
ination why officer had not tried to recover finger- 
prints from the wood; defense counsel had already 
raised during cross-examination the issue of why 
fingerprints could not be recovered, albeit with 
less-detailed exploration than the redirect exami- 
nation, the cross-examination had already commu- 
nicated to jury that no incriminating fingerprints 
were found on the wood, and any further explora- 
tion of why fingerprints could not be recovered 
would not have exculpated defendant. Riddick v. 
U.S., 2002, 806 A.2d 631, post-conviction relief 
denied 2004 WL 4966334. Witnesses <^> 291 

Defendant failed to lay a proper foundation for 
cross-examination of government witness on 
whether she had been treated for substance abuse, 
and thus defendant was not entitled to question 
witness on the matter, where, upon trial court's 
sustaining of government's objection, defendant 
failed to explain the relevance or probative value of 
the question and its anticipated answer. Williams 
v. U.S., 2002, 805 A.2d 919. Witnesses <£=> 330(1) 

The right to cross-examine a witness is a funda- 
mental right under the Confrontation Clause; nev- 
ertheless, regulation of the extent and scope of 
cross-examination lies with the discretion of a trial 
judge. Williams v. U.S., 2002, 805 A.2d 919. 
Criminal Law <$=> 662.7; Witnesses <$=> 267 

A trial court may always limit cross-examination 
to prevent inquiry into matters having little rele- 
vance or probative value to the issues raised at 
trial without committing error. Williams v. U.S., 
2002, 805 A.2d 919. Witnesses <$=> 270(1) 

Right to cross-examination is not an unfettered 
right to conduct the examination in any manner; 
rather, consistent with the Confrontation Clause, a 
trial judge may place reasonable limitations on 
cross-examination so as to avoid harassment, prej- 
udice, confusion of the issues, or interrogation that 
is only marginally relevant. Velasquez v. U.S., 
2002, 801 A.2d 72^ certiorari denied 123 S.Ct. 396, 



After sufficient cross-examination has been al- 
lowed to satisfy requirements of Confrontation 
Clause, the trial court retains broad discretion to 
determine the scope and extent of cross-examina- 
tion. Velasquez v. U.S., 2002, 801 A.2cl 72, certio- 
rari denied 123 S.Ct. 396, 537 U.S. 963, 154 
L.Ed.2d 319. Criminal Law <^> 662.7; Witnesses 
<3=>267 

Although the opportunity to cross-examine a 
witness is a fundamental right, which is guaran- 
teed in a criminal trial through the confrontation 
clause of the Sixth Amendment, the extent and 
scope of cross-examination is committed to the 
sound discretion of the trial court. Mindombe v. 
U.S., 2002, 795 A.2d 39, certiorari denied 123 S.Ct. 
1355, 537 U.S. 1234, 155 L.Ed.2d 200, post-convic- 
tion relief denied 2003 WL 25279053. Criminal 
Law <$=> 662.7; Witnesses ©=> 267 

Once a party has had an opportunity substantial- 
ly to exercise the right of cross-examination, the 
extent of further interrogation is within the sound 
discretion of the trial court and reversal by an 
appeals court is warranted only where an abuse of 
discretion leads to prejudice. Mindombe v. U.S., 
2002, 795 A.2d 39, certiorari denied 123 S.Ct. 1355, 
537 U.S. 1234, 155 L.Ed.2d 200, post-conviction 
relief denied 2003 WL 25279053. Criminal Law 
<§=> 662.7; Criminal Law <$=> 1170.5(1) 

Decision to exclude evidence is a matter for the 
trial court's discretion. Resper v. U.S., 2002, 793 
A.2d 450, certiorari denied 124 S.Ct. 274, 540 U.S. 
890, 157 L.Ed.2d 163, rehearing denied 124 S.Ct. 
1133, 540 U.S. 1143, 157 L.Ed.2d 958. Criminal 
Law ©=> 661 

Appellate court recognizes the jury's right to 
assess credibility and to draw reasonable infer- 
ences from the evidence it has heard. Gibson v. 
U.S., 2002, 792 A.2d 1059, certiorari denied 122 
S.Ct. 2692, 536 U.S. 972, 153 L.Ed.2d 861. Crimi- 
nal Law ©=> 1159.2(8); Criminal Law €=> 1159.4(1) 

Decision to admit or exclude photographs as 
demonstrative evidence is within trial court's sound 
discretion. Shorter v. U.S., 2001, 792 A.2d 228. 
Criminal Law <£=> 438(1) 

Under harmless error test, it must be clear 
beyond a reasonable doubt (1) that defendant 
would have been convicted without the witness' 
testimony, or (2) that the restricted line of inquiry 
would not have weakened the impact of the wit- 
ness' testimony. McCloud v. U.S., 2001, 781 A.2d 
744. Criminal Law <&» 1170.5(1) 

Not every admission of inadmissible hearsay or 
other evidence can be considered to be reversible 
error unavoidable through limiting instructions. 
Coleman v. U.S., 2001, 779 A.2d 297. Criminal 
Law ©=> 1169.5(5) 

Failure to give immediate corrective instruction 
upon erroneous admission of "other crimes" evi- 
dence in form of testimony that defendant had set 
fires before in his father's house could not be 
deemed harmless in prosecution for felony mali- 
cious destruction of property, alleging that defen- 
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dant again set that house on fire; case against 
defendant was circumstantial, and defense expert 
testified at length about inadequacies of govern- 
ment investigation and proof to establish that fire 
was intentionally set or to have originated as gov- 
ernment claimed. Coleman v. U.S., 2001, 779 A.2d 
297. Criminal Law <^> 1172.1(5) 

If the trial court has completely denied the 
defendant an opportunity to cross-examine a wit- 
ness, the Court of Appeals will affirm the convic- 
tion only if it can find the error harmless beyond a 
reasonable doubt. Villa v. District of Columbia, 
2001, 778 A.2d 309. Criminal Law <$=> 1170.5(5) 

Under Kotteakos, which is applied to those in- 
stances in which the defendant was not wholly 
deprived of an opportunity to cross-examine a 
witness, the test for harmless error is whether a 
reviewing court can say, with fair assurance, after 
pondering all that happened without stripping the 
erroneous action from the whole, that the judg- 
ment was not substantially swayed by the error. 
Villa v. District of Columbia, 2001, 778 A.2d 309. 
Criminal Law ©-1170.5(5) 

In reviewing whether a trial court abused its 
discretion in restricting the cross-examination of a 
witness to impeach his general credibility with a 
prior juvenile adjudication, the appellate court 
must determine whether a reasonable jury could 
have arrived at a different outcome, not what the 
trial court itself would have concluded as trier. 
Walls v. U.S., 2001, 773 A.2d 424, certiorari denied 
122 S.Ct. 1112, 534 U.S. 1149, 151 L.Ed.2d 1006. 
Criminal Law<^ 1153.19 

Whether to allow recross-examination is left to 
the trial court's broad discretion; consequently, a 
decision either to allow or to prohibit recross- 
examination is reviewed only for abuse of discre- 
tion. Washington v. U.S./ 2000, 760 A.2d 187. 
Criminal Law ©=> 1153.18(3); Witnesses <^> 291 

Trial court's determination of whether to admit 
third -party culpability evidence should not be dis- 
turbed absent a showing of abuse of discretion. 
McCoy v. U.S., 2000, 760 A.2d 164, certiorari de- 
nied 121 S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, 
certiorari denied 121 S.Ct. 2257, 533 U.S. 909, 150 
L.Ed.2d 243, certiorari denied 122 S.Ct. 227, 534 
U.S. 900, 151 L.Ed.2d 163, certiorari denied 122 
S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 399. Crimi- 
nal Law<3=> 1153.3 

Evidence that tends to show bias, even if extrin- 
sic to issues raised on direct examination, should 
be admitted on cross-examination. McCoy v. U.S., 
2000, 760 A.2d 164, certiorari denied 121 S.Ct. 
1636, 532 U.S. 987, 149 L.Ed.2d 496, certiorari 
denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 U.S. 1005, 151 L.Ed.2d 399. Witnesses &=> 
363(1) 

Evidence that testimony of Government's key 
eyewitness to fatal shooting might have been moti- 
vated by his effort to cover up his own involvement 
in shooting, and perhaps to downplay culpability of 
his partner in criminal activity, was highly relevant 
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to jury's assessment of witness's credibility, and 
should have been admitted on cross-examination as 
third-party culpability evidence. McCoy v. U.S., 
2000, 760 A.2d 164, certiorari denied 121 S.Ct. 
1636, 532 U.S. 987, 149 L.Ed.2d 496, certiorari 
denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 U.S. 1005, 151 L.Ed.2d 399. Witnesses <*=> 
367(1) 

Improper exclusion of third-party culpability evi- 
dence on cross-examination reaches constitutional 
proportions if trial court has failed to permit suffi- 
cient cross-examination to comport with require- 
ments of Sixth Amendment. McCoy v. U.S., 2000, 
760 A.2d 164, certiorari denied 121 S.Ct. 1636, 532 
U.S. 987, 149 L.Ed.2cl 496, certiorari denied 121 
S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 243, certiora- 
ri denied 122 S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 
163, certiorari denied 122 S.Ct. 486, 534 U.S. 1005, 
151 L.Ed.2d 399. Criminal Law <3=> 1170.5(5) 

Where trial court's evidentiary ruling wholly 
deprives defendant of any opportunity to cross- 
examine witness or present evidence concerning 
bias or a central issue in case, Court of Appeals 
may only affirm if Court is convinced that the 
error was harmless beyond a reasonable doubt. 
McCoy v. U.S., 2000, 760 A.2d 164, certiorari de- 
nied 121 S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, 
certiorari denied 121 S.Ct. 2257, 533 U.S. 909, 150 
L.Ed.2d 243, certiorari denied 122 S.Ct. 227, 534 
U.S. 900, 151 L.Ed.2d 163, certiorari denied 122 
S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 399. Crimi- 
nal Law €=> 1170.5(1); Criminal Law ®=> 1170.5(5) 

Under harmless error test for improper eviden- 
tiary ruling, it must be clear beyond a reasonable 
doubt (1) that defendant would have been convict- 
ed without witness's testimony, or (2) that the 
restricted line of inquiry would not have weakened 
impact of witness' testimony. McCoy v. U.S., 
2000, 760 A.2d 164, certiorari denied' 121 S.Ct, 
1636, 532 U.S. 987, 149 L.Ed.2d 496, certiorari 
denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 U.S. 1005, 151 L.Ed.2d 399. Criminal Law @=> 
1170.5(5) 

Improper exclusion of third-party culpability evi- 
dence on cross-examination was harmless error, 
where, in spite of ruling, defendants were able to 
present their theory that Government's key eye- 
witness, who committed another murder, also par- 
ticipated in murder at issue, and defendants were 
able to elicit evidence, and to argue, that eyewit- 
ness was himself a willing participant in murder at 
issue, had a motive and opportunity to commit it, 
was biased to protect his own interests and thus, 
sought to shift blame to others. McCoy v. U.S., 
2000, 760 A.2d 164, certiorari denied 121 S.Ct. 
1636, 532 U.S. 987, 149 L.Ed.2d 496, certiorari 
denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 U.S. 1005, 151 L.Ed.2d 399. Criminal Law <&=> 
1170.5(1) 
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Any error in admitting statements that codefen- 
dant made to Government witnesses under co- 
conspirator hearsay exception in joint trial was 
harmless, where Government's other proof was 
compelling and did not depend upon objectionable 
statements. McCoy v. U.S., 2000, 760 A.2d 164, 
certiorari denied 121 S.Ct. 1636, 532 U.S. 987, 149 
L.Ed.2d 496, certiorari denied 121 S.Ct. 2257, 533 
U.S. 909, 150 L.Ed.2d 243, certiorari denied 122 
S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, certiorari 
denied 122 S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 
399. Criminal Law <&=> 1169.7 

17. False or misleading evidence 

It is impermissible for the government to manu- 
facture evidence by creating an impression in the 
minds of the jurors through questions that imply 
the existence of facts, unless the factual predicate 
for the question is grounded in a good faith belief 
that those facts are susceptible to proof by compe- 
tent evidence. Plummer v. U.S., 2002, 813 A.2d 
182. Criminal Law ©=> 2040 

Prejudice to government in allowing defendant 
to play last few minutes of video tape of police 
interrogation so that jury in murder trial could see 
that defendant began to cry outweighed probative 
value towards challenging testimony that entire 
interrogation was conducted in non threatening 
manner; mere threat that defendant became dis- 
traught did not show that interrogation had be- 
come coercive or minatory. Samad v. U.S., 2002, 
812 A.2d 226, certiorari denied 123 S.Ct. 1600, 538 
U.S. 934, 155 L.Ed.2d 333. Criminal Law ©=» 
338(7) 

A defendant is entitled to a new trial if there is 
any reasonable likelihood jury's judgment could 
have been affected by false testimony that was 
knowingly presented by a prosecutor or that was 
permitted into evidence by the prosecutor without 
correction. Leftridge v. U.S., 2001, 780 A.2d 266. 
Criminal Law <£=> 942(2) 

17.5. Identification procedures, evidence 

In evaluating eyewitness identification testimo- 
ny, the Court of Appeals looks to such factors as 
the ability of the witness to make a meaningful 
identification, i.e., the witness's opportunity to ob- 
serve and the length of time of the observations, 
the lighting conditions, the length of time between 
the observations and the identification, the stimuli 
operating on the witness at the time of the obser- 
vation, as well as the degree of certainty expressed 
by the witness in making the identification. 
Adams v. U.S., 2005, 883 A.2d 76. Criminal Law 
<$=> 339.9(1); Criminal Law <^> 339.9(2) 

Although the Court of Appeals generally reviews 
the suggestiveness of an identification procedure 
under a two-part inquiry to determine, first, 
whether the procedure was so impermissibly sug- 
gestive as to give rise to a very substantial likeli- 
hood of misidentification and, second, whether the 
identification is nonetheless sufficiently reliable, it 
does not apply this test in a situation where there 
is no possibility of police suggestion or witness 
misidentification. Adams v. U.S., 2005, 883 A.2d 
76. Criminal Law <©=» 339.6 
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18. Loss or destruction of evidence 

Where defense counsel requests the imposition 
of specific sanctions for breach of the preservation 
of evidence rule, the decision as to what sanctions 
should be imposed or whether to impose any sanc- 
tions at all are matters committed to the trial 
court's discretion. Williams v. U.S., 2002, 805 A.2d 
919. Criminal Law ©=» 627.8(6) 

19. Suppression of or failure to disclose 

evidence 

Potentially exculpatory statement of at least one 
prospective witness w 7 ho had been interviewed by 
police, who allegedly stated that victim was thrown 
into vehicle by one masked man, should have been 
provided to defense; defense, bolstered by alibi 
testimony, was that three people committed kid- 
napping and murder, that their identities were 
known, and that defendant was not participant, 
and government's theory was that four men, in- 
cluding defendant, were involved, and if defense 
had been able to introduce independent eyewitness 
testimony suggesting that girls were mistaken 
when they testified that four men were at vehicle 
when victim was placed in it, and corroborating 
testimony to contrary, jury might have viewed 
differently decisive issue in case. Bovd v. U.S., 
2006, 908 A.2d 39. Criminal Law <^> 1997 

Government preserved for appellate review 7 its 
claim that defendant's confession wag sufficiently 
purged of taint of illegal detention to be admissible 
in murder trial, where defendant, in his motion to 
suppress, stated that statements allegedly elicited 
after defendant's detention were tainted fruit of 
the Fourth Amendment violations and cited cases 
that discussed attenuation doctrine, and suppres- 
sion judge ruled that defendant's confession w r as 
causally connected to an illegal seizure. U.S. v. 
McMillian, 2006, 898 A.2d 922. Criminal Law <^ 
1036.1(5) 

In reviewing a denial of a motion to suppress 
evidence, the Court of Appeals must view 7 the 
evidence in the light most favorable to the prevail- 
ing party. Barrie v. U.S., 2005, 887 A.2d 29. 
Criminal Law ©^ 1144.12 

In reviewing a denial, of a motion to suppress 
evidence, the trial court's legal conclusion on prob- 
able cause is reviewed de novo. Barrie v. U.S., 
2005, 887 A.2d 29. Criminal Law ©==> 1139 

Court of Appeals, in considering defendant's ar- 
gument that trial court had erred in refusing to 
allow defense counsel to read to jury from learned 
firearms treatise, would apply federal rule of evi- 
dence permitting use of learned treatises as sub- 
stantive evidence to the extent called to the atten- 
tion of an expert witness upon cross-examination 
or relied upon by him in direct examination, as 
long as it is established that such literature is 
authoritative, as Court had cited rule as authority 
in prior cases, and rule appeared consistent with 
District of Columbia's law and practice. Washing- 
ton v. U.S., 2005, 884 A.2d 1080, certiorari denied 
126 S.Ct. 1490, 547 U.S. 1013, 164 L.Ed.2d 265. 
Criminal Law 7 <^ 486(4); Criminal Law <3^ 489 
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Where trial court determines that the undis- 
closed Brady material would not have materially 
affected the verdict, Court of Appeals considers 
upon review whether that ruling was reasonable. 
Powell v. U.S., 2005, 880 A.2d 248. Criminal Law 
®=» 1152.19(5) 

Trial court's exclusion of witness's testimony as 
to defendant's reputation for peacefulness was er- 
ror, in proceeding in which defendant sought to 
seal records relating to his arrest; even though 
defendant did not claim self-defense, court found 
that defendant had acted "without provocation," 
and nature of proceeding put defendant's character 
at issue. Rose v. U.S., 2005, 879 A.2d 986. Crimi- 
nal Law <^> 1226(2) 

On appeal of a trial court's grant of a motion to 
suppress, appellate court must accept the trial 
judge's findings of evidentiary fact and his resolu- 
tion of conflicting testimony. In re G.E., 2005, 879 
A.2d 672. Criminal Law ®» 1158.12 

In reviewing a trial court's decision on a motion 
to suppress, the appellate court's role is to ensure 
that the trial court had substantial basis for con- 
cluding that no constitutional violation occurred. 
Griffin v. U.S., 2005, 878 A.2d 1195. Criminal Law 
<S=> 1158.12 

In reviewing a trial court's decision on a motion 
to suppress, the appellate court's review of legal 
issues presented by the facts is de novo. Griffin v. 
U.S., 2005, 878 A.2d 1195. Criminal Law <3=> 1139 

In reviewing a trial court's decision on a motion 
to suppress, the appellate court defers to the trial 
court's findings of fact unless clearly erroneous, 
view T s the evidence presented at the suppression 
hearing in the light most favorable to the prevail- 
ing party, and draws all reasonable inferences in 
that party's favor. Griffin v. U.S., 2005, 878 A.2d 
1195. Criminal Law <£=> 1144.12; Criminal Law <3= 
1158.12 

An appellate court will not disturb the trial 
court's factual findings on motion to suppress un- 
less they are clearly erroneous. In re A.F., 2004, 
875 A.2d 633. Criminal Law <3=> 1158.12 

In reviewing a trial court's ruling on a suppres- 
sion motion, the facts and all reasonable inferences 
therefrom must be viewed in favor of sustaining 
the trial court's ruling. In re A.F, 2004, 875 A.2d 
633. Criminal Law @=> 1144.12 

In reviewing the denial of a motion to suppress 
evidence, the Court of Appeals must accept the 
trial judge's findings of evidentiary fact and his 
resolution of conflicting testimony. Mesa v. U.S., 
2005, 875 A.2d 79. Criminal Law ©=> 1158.12 

Defendant was not substantially prejudiced by 
trial court's erroneous finding that government 
had not violated discovery rule mandating pretrial 
disclosure of written summary of testimony of any 
expert witness that government intended to use 
during its case-in-chief at trial by failing to disclose 
opinions of alleged victim's treating physician, in 
murder prosecution; even without testimony of 
treating physician regarding entry point of three 
arm wounds on victim's body, evidence indicated 
that defendant had shot and pursued victim, and 
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that defendant had not acted in self-defense. Fer- 
guson v. U.S., 2005, 866 A.2d 54. Criminal Law 
<&=> 1166(10.10) 

In determining whether defendant has been 
prejudiced by government's failure to comply with 
discovery rule mandating pretrial disclosure of tes- 
timony of any expert witness that government 
intended to use during its case-in-chief at trial, or 
whether failure to comply with rule warrants re- 
versal of convictions and new trial, Court of Ap- 
peals must determine likelihood that verdict would 
have been different had government complied with 
rule, or whether remedy offered by trial court was 
inadequate to provide defendant with a fair trial; 
regardless of how standard is phrased, in final 
analysis, Court of Appeals must be satisfied that 
defendant was not substantially prejudiced. Fer- 
guson v. U.S., 2005, 866 A.2d"54. Criminal Law 
0=» 1166(10.10) 

Trial court's error in finding that government 
did not violate discovery rule mandating pretrial 
disclosure of testimony of any expert witness that 
government intended to use during its case-in-chief 
at trial was harmless, in murder prosecution; trial 
court afforded defense opportunity to seek appro- 
priate relief by inviting defense counsel to ask for 
additional time for preparation in light of expert 
witness' changed testimony, provided defense 
counsel could explain the need for more time, and 
record clearly showed that defense counsel de- 
clined to take opportunity since no such request 
was ever made. Ferguson v. U.S., 2005, 866 A.2d 
54. Criminal Law <£=> 1166(10.10) 

Generally, in reviewing a denial of a request for 
sanctions under criminal discovery rule mandating 
pretrial disclosure of written summary of testimo- 
ny of any expert witness that government intends 
to use during its case-in-chief at trial, the Court of 
Appeals must ascertain whether the trial court 
abused its discretion. Ferguson v. U.S., 2005, 866 
A.2d 54. Criminal Law <&=> 1148 

Where defendant is entitled to discovery, and 
the trial court denies it, as well as a request for 
sanctions, the Court of Appeals determines wheth- 
er the nondisclosure was prejudicial. Ferguson v. 
U.S., 2005, S66 A.2d 54. ' Criminal Law e=> 
1166(10.10) 

The Court of Appeals views the evidence on a 
motion to suppress in the light most favorable to 
the prevailing party, and all reasonable inferences 
therefrom must be viewed in favor of sustaining 
the trial court ruling. Castellon v. U.S., 2004, 864 
A.2d 141. Criminal Law <£=> 1144.12; Criminal 
Law &* 1158.12 

In considering whether evidence was properly 
excluded by trial court, an appellate court is highly 
deferential to the trial court's decision and will not 
overturn it except on a showing that the trial court 
gravely abused its discretion. Bryant v. U.S., 
2004, 859 A.2d 1093. Criminal Law <3=> 1153.1 

Appellate court must accept the trial judge's 
findings of evidentiary fact, and resolution of con- 
flicting testimony, when reviewing ruling on mo- 
tion to suppress. Hager v. U.S., 2004, 856 A.2d 
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1143, opinion amended on rehearing 861 A.2d 601, 
certiorari denied 126 S.Ct. 1609, 547 U.S. 1035, 164 
L.Ed.2d 325. Criminal Law <^> 1158.12 

On review of the denial of a suppression motion, 
appellate court will not disturb the trial court's 
factual findings unless they are clearly erroneous, 
and those findings wall only be set aside if they 
lack substantial support in the record. Hager v. 
U.S., 2004, 856 A.2d 1143, opinion amended on 
rehearing 861 A.2d 601, certiorari denied 126 S.Ct. 
1609, 547 U.S. 1035, 164 L.Ed.2d 325. Criminal 
LawC= 11584.2 

On appeal from the denial of a motion to sup- 
press evidence, the facts and all reasonable infer- 
ences therefrom must be viewed in favor of sus- 
taining the trial court ruling. Milline v. U.S.. 2004, 
856 A.2d 616. Criminal Law <$=> 1144.12 

A defendant who moves to suppress an identifi- 
cation, in order to prevail on his motion, must 
show that the identification procedure was so im- 
permissibly suggestive as to give rise to a very 
substantial likelihood of misidentification; then, if 
the procedure is found impermissibly suggestive, 
the government may defeat the motion and save 
the identification by carrying the burden of pro- 
ducing evidence to show that, under all the circum- 
stances, the identification was reliable nonetheless. 
Forte v. U.S., 2004, 856 A.2d 567, certiorari denied 
125 S.Ct. 1368, 543 U.S. 1174, 161 L.Ed.2d 155. 
Criminal Law <$=> 339.6; Criminal Law <S^ 
339.11(3) 

In reviewing a trial court's ruling on a motion to 
suppress, an appellate court views the evidence in 
the light most favorable to the government and 
considers both evidence offered at the suppression 
hearing and admitted at trial. Dockery v. U.S., 
2004, 853 A.2d 687, on remand 1996 WL 34366676, 
on remand 1996 WL 34366675. Criminal Law <$=> 
1134.17(2); Criminal Law ^ 1144.12 

Standard of review for a trial court's ruling on a 
motion to suppress tangible evidence requires that 
the facts and all reasonable inferences therefrom 
must be viewed in favor of sustaining the trial 
court's ruling; factual findings will not be disturbed 
if supported by substantial evidence, and conclu- 
sions of law are reviewed de novo. Dockery v. 
U.S., 2004, 853 A.2d 687, on remand 1996 WL 
34366676, on remand 1996 WL 34366675. Crimi- 
nal Law <$=> 1144.12; Criminal Law <$=> 1158.12 

Although the Court of Appeals defers to the 
findings of fact made by the judge ruling on a 
motion to suppress, the Court of Appeals reviews 
the judge's legal conclusions de novo.. U.S. v. 
Glover, 2004, 851 A.2d 473. Criminal Law <©=» 
1139; Criminal Law ^ 1158.12 

Scope of appellate review of a denial of a motion 
to suppress evidence is limited; the reviewing court 
gives considerable deference to the fact-finder's 
ability to weigh the evidence, determine witness 
credibility and draw reasonable inferences there- 
from, but reviews the trial court's ultimate conclu- 
sions of law de novo. Griffin v. U.S., 2004, 850 
A.2d 313. Criminal Law ®=> 1139; Criminal Law 
<<*> 1158.12 
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When reviewing a trial court's denial of a motion 
to suppress evidence, Court of Appeals review trial 
court's findings of fact for clear error and its 
conclusions of law de novo. Beaner v. U.S., 2004, 
846 A.2d 525. Criminal Law §=* 1139; Criminal 
Law <s= 1158.12 

Favorable evidence is "material" within meaning 
of Brady doctrine only if there is a reasonable 
probability that, had the evidence been disclosed to 
the defense, the result of proceeding would have 
been different. Rowland v. U.S., 2004, 840 A.2d 
664. Criminal Law <&=> 1992 

Because Brady rule encompasses evidence 
known only to police investigators and not to the 
prosecutor, the individual prosecutor has a duty to 
learn of any favorable evidence known to the oth- 
ers acting on government's behalf in case, includ- 
ing police. Rowland v. U.S., 2004, 840 A2d 664. 
Criminal Law <£=> 2005 

Suppression by prosecution of evidence favor- 
able to an accused violates due process where the 
evidence is material either to guilt or to punish- 
ment, irrespective of good faith or bad faith of 
prosecution. Rowland v. U.S., 2004, 840 A.2d 664. 
Constitutional Law <©= 4594(1) 

Allegedly exculpatory police documents discuss- 
ing accidental discharge problems with service 
weapon of the type involved in fatal shooting of 
victim, who was a police officer, were not "materi- 
al" for Brady purposes; prosecution evidence was 
strong, there, was no evidence that victim's weapon 
was mechanically defective, and evidence that vic- 
tim's service weapon could have discharged acci- 
dentally would not have made the "suicidal ges- 
ture" scenario rejected by jury any more likely, 
nor would the possibility of accidental discharge 
have rebutted the evidence that defendant fought 
with victim, grabbed her weapon, and shot her 
with it. Rowland v. U.S., 2004, 840 A.2d 664. 
Criminal Law <$=> 2001 

Court of Appeals construes criminal rule govern- 
ing discovery and inspection consistently with fed- 
eral rule from which it is derived. Rowland v. 
U.S., 2004, 840 A2d 664. Criminal Law <^ 
627.5(1) 

Reversal of conviction will not be ordered on the 
grounds of failure to disclose "Brady evidence" 
tending to be favorable to the accused or evidence 
that affects the credibility of a government witness 
absent a further showing that disclosure of the 
suppressed evidence to competent counsel would 
have made a different result reasonably probable, 
meaning a probability sufficient to undermine con- 
fidence in the outcome. Ebron v. U.S., 2003, 838 
A.2d 1140, certiorari denied 125 S.Ct. 347, 543 U.S. 
939, 160 L.Ed.2d 247, habeas corpus denied 2008 
WL 4609971. Criminal Law <$=> 1992; Criminal 
Law <§=>.1999; Criminal Law <&=> 2003; Criminal 
Law <s=» 2008 

State's delay in disclosing to murder defendants 
Brady/Giglio material showing that State's wit- 
nesses benefitted financially by cooperating and 
testifying through witness protection program did 
not result in prejudice warranting remand for evi- 
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dentiary hearing; defendants did not object to 
State's procedure in waiting to disclose such infor- 
mation until jury was selected and sworn, and 
defendants, despite delayed disclosure, were able 
to use the information extensively in cross-exami- 
nation to challenge the credibility of witnesses. 
Ebron v. U.S., 2003, 838 A.2d 1140. certiorari 
denied 125 S.Ct. 347, 543 U.S. 939, 160 L.Ed.2d 
247, habeas corpus denied 2008 WL 4609971. 
Criminal Law <3=> 1181.5(5); Criminal Law <£=> 1999 
When reviewing the denial of a motion to sup- 
press evidence, appellate court must accept the 
trial court's findings of fact if they are supported 
by the evidence, and must draw all reasonable 
inferences in favor of sustaining the trial court 
ruling. Blackmon v. U.S., 2003, 835 A.2d 1070. 
Criminal Law <3=» 1144.12; Criminal Law <&=> 
1158.12 

Court of Appeals' review of a motion to suppress 
evidence is limited; Court views the evidence in the 
light most favorable to the prevailing party, and all 
reasonable inferences therefrom must be viewed in 
favor of sustaining the trial court ruling. Gatlin v. 
U.S., 2003, 833 A.2d 995. Criminal Law «s> 
1144.12 

Court of Appeals, in reviewing a motion to sup- 
press evidence, defers to trial court's findings of 
fact, but reviews its conclusions of law de novo. 
Gatlin v. U.S., 2003, 833 A.2d 995. Criminal Law 
©=>1139; Criminal Law <©=>' 1158.12 

On appeal from a denial of a motion to suppress 
evidence, Court of Appeals reviews the legal con- 
clusions of the trial court de novo and defers to its 
findings of fact. Lyons v. U.S., 2003, 833 A2d 481. 
Criminal Law <&* 1139; Criminal Law <&=> 1158.12 

When reviewing denial of a motion to suppress 
evidence, appellate court must view evidence pre- 
sented at suppression hearing in light most favor- 
able to the government, and draw all reasonable 
inferences in that party's favor. Lyons v. U.S., 
2003, 833 A.2d 481. Criminal Law &* 1144.12 

Appellate court would give deference to the trial 
judge's finding, in denying motion to suppress 
identifications and the physical evidence that 
flowed from them, that the identifications were 
reliable. Lay v. U.S., 2003, 831 A2d 1015. Crimi- 
nal Law^ 1158.10 

In any appeal challenging the denial of a motion 
to suppress evidence, the facts and all reasonable 
inferences therefrom must be viewed in favor of 
sustaining the trial court. James v. U.S., 2003, 829 
A.2d 963. Criminal Law <^ 1144.12 

•Defendant failed to establish that photographs 
taken of victim at scene of assault, which the 
prosecution failed to produce, were material, as 
necessary to establish Brady violation; defense 
counsel failed to request details from government 
regarding its efforts to locate photographs, and de- 
fense counsel made no comment to assertion of 
trial court and prosecutor that there was no reason 
to believe there was anything exculpatory in photo- 
graphs, but could have explored how that determi- 
nation was made in absence of photographs. Cook 
v. U.S., 2003, 828 A.2d 194. Criminal" Law <$=> 2000 
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Failure to disclose evidence that is material ei- 
ther to guilt or to punishment results in a violation 
of a defendant's due process rights. Cook v. U.S., 
2003, 828 A.2d 194. Constitutional Law <^> 4594(1) 

On appeal from denial of a motion to suppress 
evidence, appellate court views the evidence in the 
light most favorable to the government, drawing 
all reasonable inferences in the government's fa- 
vor, but it examines de novo the trial court's legal 
conclusions. Jones v. U.S., 2003, 828 A2d .169, 
certiorari denied 124 S.Ct. 1182, 540 U.S. 1166, 157 
L.Ed.2d 1214. Criminal Law <3=» 1139; Criminal 
Law 3=1144.12 

Appellate court's role, in reviewing the denial of 
suppression motion that alleges lack of probable 
cause for issuance of search warrant, is to ensure 
that the trial court had a substantial basis for 
concluding that probable cause existed. Jones v. 
U.S., 2003, 828 A2d 169, certiorari denied 124 
S.Ct. 1182, 540 U.S. 1166, 157 L.Ed.2d 1214. 
Criminal Law <3=» 1158.12 

The trial court has discretion to exclude margin- 
ally relevant evidence creating the danger that it 
will distract the jury from the issue in this case. 
McCullough v. U.S.,' 2003, 827 A.2d 48. Criminal 
Law <&=> 338(1) 

In reviewing a trial court ruling on a suppres- 
sion motion, the facts and all reasonable inferences 
therefrom must be viewed in favor of sustaining 
the trial court ruling. In re A.S., 2003, 827 A2d 
46. Criminal Law <3=> 1144.12 

Appellate court will overturn the trial court's 
ruling on the question of disclosing identity of an 
informer only for an abuse of discretion. Cook v. 
Edgewood Management Corp., 2003, 825 A.2d 939. 
Criminal Law €^1148 

In reviewing a trial court order denying a mo- 
tion to suppress evidence, the facts and all reason- 
able inferences therefrom must be viewed in favor 
of sustaining the trial court ruling. Prince v. U.S., 
2003, 825 A.2d 928. Criminal Law «s= 1144,12 

In reviewing a trial court order denying a mo- 
tion to suppress the Court of Appeals must give 
deference to the court's findings of fact as to the 
circumstances surrounding the defendant's encoun- 
ter with the police and uphold them unless they 
are clearly erroneous. Prince v. U.S., 2003, 825 
A.2d 928. Criminal Law <©=> 1158.12 

Government's failure to obtain and preserve the 
tape recording of defendant's telephone conversa- 
tion to his former girlfriend did not constitute a 
Brady violation or deprive defendant of due pro- 
cess in prosecution for threatening another person, 
even though officer knew or should have known 
that defendant's telephone call to the victim was 
recorded, absent showing of prejudice to defendant 
or bad faith by government in not obtaining and 
preserving the recording; defendant did not assert 
that the tape recording would have been exculpato- 
ry. Robinson v. U.S., 2003, 825 A.2d 318. Consti- 
tutional Law <3=» 4594(6); Constitutional Law <^> 
4594(8); Criminal Law €^ 2011 

In fashioning the appropriate sanction for the 
government's failure to preserve evidence, the 
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court should weigh the degree of negligence or bad 
faith involved, the importance of the evidence lost, 
and the evidence of guilt adduced at trial in order 
to come to a determination that will serve the ends 
of justice . Robinson v. U.S., 2003, 825 A.2d 318. 
Criminal Law <3^ 2012 

In determining whether government's failure to 
preserve evidence warrants sanctions, the trial 
court must evaluate (1) the circumstances occasion- 
ing the loss; (2) systematic steps taken toward 
preservation; and (3) the magnitude of demonstrat- 
ed evidentiary materiality. Robinson v. U.S., 2003, 
825 A.2d 318." Criminal Law e=> 2012 

Record fully supported the trial court's determi- 
nation to sanction the government for its Jencks 
violation in failing to preserve defendant's tele- 
phone call from correctional facility, during which 
his former girlfriend alleged that defendant threat- 
ened to beat her up and kill her, where officer 
knew or should have known of the existence of the 
recording, and had time to retrieve it, and there 
was no indication as to the reasons for the delay in 
arresting and charging defendant, who was identi- 
fied to police on the day of the offense — a delay 
which effectively precluded the possibility that de- 
fendant could obtain the tape recording. Robinson 
v. U.S., 2003, 825 A.2d 318. Criminal Law <3=> 
627.8(6) 

Government's Jencks violation in failing to pre- 
serve defendant's telephone call from correctional 
facility, during which his former girlfriend alleged 
that defendant threatened to beat her up and kill 
her, when officer knew or should have known of 
the existence of the recording, and had time to 
retrieve it, warranted sanction to draw all infer- 
ences from the missing evidence against the gov- 
ernment, given the degree of governmental fault, 
the potential importance of the missing recording 
for resolving the complaining witness's credibility 
on whether defendant threatened her, and the fact 
that the complainant's uncorroborated testimony 
was the sole evidence of defendant's guilt in prose- 
cution for threatening another person. Robinson 
v. U.S., 2003, 825 A.2d 318. Criminal Law <&=> 
627.8(6) 

Trial court was precluded from crediting the 
uncorroborated testimony of the complaining wit- 
ness beyond a reasonable doubt, in light of its 
announced sanction to draw all inferences from the 
missing evidence against the government due to 
government's Jencks violation in failing to pre- 
serve recording of defendant's telephone call to the 
witness, given that the lost tape recording was of 
the conversation on which the threats charge was 
based, and therefore absolutely crucial to guilt or 
innocence, either corroborating the testimony of 
the government's only witness or completely un- 
dercutting the government's case. Robinson v. 
U.S., 2003, 825 A.2d 318. Criminal Law <$=> 
627.8(6) 

There is no requirement that a prosecutor simul- 
taneously remind the jury of evidence that may 
point the other way when asking the jury to return 
a guilty verdict. Butts v. U.S., 2003, 822 A.2d 407. 
Criminal Law <^> 2103 
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Government's constitutional duty to disclose ma- 
terial evidence favorable to a criminal defendant in 
time for the defendant to make effective use of it 
at trial extends to evidence that could be used to 
impeach the credibility of a government witness. 
Ginyard v. U.S., 2003,' 816 A.2d 21, certiorari de- 
nied 123 S.Ct. 2237, 538 U.S. 1066, 155 L.Ed.2d 
1123. Criminal Law <3=> 1999 

Favorable evidence is material under Brady, 
such that its suppression by the government will 
require reversal of a conviction, if a reasonable 
probability exists that it would have produced a 
different verdict, i.e., if government's evidentiary 
suppression undermines confidence in outcome of 
trial. Ginyard v. U.S., 2003, 816 A.2d 21, certiorari 
denied 123 S.Ct. 2237, 538 U.S. 1066, 155 L.Ed.2d 
1123. Criminal Law <©=> 1992 

Mere possibility that an item of information not 
disclosed by government might have helped the 
defense, or might have affected the outcome of the 
trial, does not establish "materiality" of such evi- 
dence in the constitutional sense. Ginyard v. U.S., 
2003, 816 A.2d 21, certiorari denied 123 S.Ct. 2237, 
538 U.S. 1066, 155 L.Ed.2d 1123. Criminal Law 
<$=> 1992 

There was no reasonable probability of different 
outcome, in assault prosecution arising from a 
nonfatal shooting, if government had made pretrial 
disclosure of statement by alleged accomplice that 
he handed gun to someone other than defendant; 
victim, who identified defendant as shooter, never 
testified that alleged accomplice handed a gun 
directly to defendant or that defendant even spoke 
with alleged accomplice, and thus the undisclosed 
information would not have undermined victim's 
credibility, but would have tended only to corrobo- 
rate his identification of defendant rather than 
alleged accomplice as shooter. Ginyard v. U.S., 
2003, 816 A.2d 21, certiorari denied 123 S.Ct. 2237, 
538 U.S. 1066, 155 L.Ed.2d 1123. Criminal Law 
<S=» 1999 

When an item has been in the possession of 
government officials charged with its keeping, the 
court may assume, absent evidence of tampering, 
that the officials properly discharged their duties. 
Benton v. U.S., 2003, 815 A.2d 371. Criminal Law 
<3=>322 

It is the defendant's burden to establish that, 
under the Brady doctrine, there is a reasonable 
probability that favorable evidence by suppressed 
by prosecution w T ould have produced a different 
result. Benton v. U.S., 2003, 815 A.2d 371. Crimi- 
nal Law <£=> 1992 

Favorable evidence that is suppressed is "mate- 
rial" under Brady, and requires reversal, if it could 
reasonably be taken to put the whole case in such 
a different light as to undermine confidence in the 
verdict. Benton v, U.S., 2003, 815 A.2d 371. 
Criminal Law <£=» 1166(10.10) 

Under the Brady doctrine, suppression of favor- 
able evidence by the prosecution requires reversal 
of a conviction if there is a reasonable probability 
that the suppressed evidence would have produced 
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a different verdict. Benton v. U.S., 2003, 815 A.2d 
371. Criminal Law <$=> 1166(10.10) 

To prevail on a motion to suppress an identifica- 
tion on due process grounds, a defendant must 
show that the law enforcement procedures used 
were impermissibly suggestive and that there was 
not an independent basis to insure the reliability of 
the identification. Perry v. U.S., 2002, 812 A.2d 
924. Criminal Law <$=> 339.11(1) 

Brady claim, arising from government's failure 
during pretrial discovery in aggravated armed as- 
sault prosecution to disclose victim's grand jury 
testimony purportedly showing that victim did not 
initially identify defendant with certainty and that 
police-sponsored showup procedure was sugges- 
tive, was effectively subsumed within ineffective 
assistance claim, where that grand jury testimony 
was apparently turned over to defense counsel at 
time of victim's direct examination and thus was 
disclosed in time for counsel to have moved for a 
mistrial or for suppression of victim's identification 
testimony. Perry v. U.S., 2002, 812 A.2d 924. 
Criminal Law <$=> 1905; Criminal Law <$=> 1930; 
Criminal Law &* 1996 

Government is expected, in context of Brady 
requirement to disclose material exculpatory evi- 
dence, to resolve doubtful questions in favor of 
disclosure. Perry v. U.S., 2002, 812 A.2d 924. 
Criminal Law <&=> 1991 

Trial court may exercise its discretion, under 
"rule of completeness," to exclude the remainder of 
a statement after a portion has been entered if it is 
not relevant or has only slight probative value that 
is substantially outweighed by dangers of unfair 
prejudice, confusion of the issues, misleading the 
jury, or waste of time. Samad v. U.S., 2002, 812 
A.2d 226, certiorari denied 123 S.Ct. 1600, 538 U.S. 
934, 155 L.Ed.2d 333. Criminal Law <s=> 396(2) 

Defendant's W'hifield evidence of other, similar 
crimes by a third party was relevant and exclusion 
of the evidence warranted a new murder trial; 
evidence established that co-defendant, with male 
accomplices, was involved with two similar robber- 
ies within two weeks, both robberies began with 
the victim meeting with co-defendant to exchange 
sex-for-money, in both cases co-defendant's accom- 
plices arrived to effectuate the robbery, and first 
robbery victim testified that defendant was not one 
of co-defendant's accomplices during the first rob- 
bery. Newman v. U.S., 2002, 810 A.2d 918, 
amended on rehearing in part 824 A.2d 40. Crimi- 
nal Law @=> 921 

When reviewing a challenge to the denial of a 
motion to suppress, appellate court defers to the 
trial court's findings of fact and all inferences 
derived therefrom unless they are clearly errone- 
ous. Di Giovanni v. U.S., 2002, 810 A.2d 887. 
Criminal Law <©=» 1158.12 

Fact that co-defendant had made statement at 
his plea proceeding that was inconsistent with 
defendant's innocence was insufficient to overcome 
defendant's right to call co-defendant to testify; the 
prior statement could have been used to impeach 
co-defendant if his trial testimony was inconsistent, 
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and it was for the factfinder to assess the co- 
defendant's credibility based upon his testimony 
and any impeaching evidence. Smith v. U.S., 2002, 
809 A.2d 1216. Witnesses ©=> 2(1) 

A prior inconsistent statement is insufficient to 
preclude the introduction of a co-defendant's testi- 
mony when it becomes available. Smith v. U.S., 
2002, 809 A.2d 1216. Witnesses ©=> 316 

Trial judge's limitation of cross-examination of 
witness for prosecution, who identified gun at trial 
as weapon he had sold to defendant, regarding 
witness' purported bias, which was alleged to have 
stemmed from defendant's employment discrimina- 
tion complaint against witness' superior, was not 
error in robbery prosecution; proffer of bias was 
marginal, and thus, inadequate to require judge to 
permit proposed line of inquiry, and situation be- 
fore trial judge was rife with potential for confu- 
sion of issue and for distraction of jury from 
question of whether defendant was innocent or 
guilty. Coles v. U.S., 2002, 808 A2d 485, certiorari 
denied 124 S.Ct. 346, 540 U.S. 931, 157 L.Ed.2d 
237, post-conviction relief denied 2004 WL 
4966338, post-conviction relief dismissed 2004 WL 
4966336. Criminal Law e=> 662.7 

Despite the Sixth Amendment, a trial court has 
broad discretion to impose reasonable limits on 
cross-examination based on concerns about, among 
other things, harassment, prejudice, confusion of 
issues, witness' safety, or interrogation that is 
repetitive or only marginally relevant. Coles v. 
U.S., 2002, 808 A.2d 485, certiorari denied 124 
S.Ct, 346, 540 U.S. 931, 157 L.Ed.2d 237, post- 
conviction relief denied 2004 WL 4966338, post- 
conviction relief dismissed 2004 WL 4966336. 
Criminal Law ©=* 662.7 

A proposed line of questioning of prosecution 
witness may, and should, be disallowed if a trial 
court concludes that its probative value is substan- 
tially outweighed by danger of unfair prejudice, or 
if the inquiry may divert attention of jury from 
issue at hand. Coles v. U.S., 2002, 808 A.2d 485, 
certiorari denied 124 S.Ct. 346, 540 U.S. 931, 157 
L.Ed.2d 237, post-conviction relief denied 2004 WL 
4966338, post-conviction relief dismissed 2004 WL 
4966336. Criminal Law <&=> 338(7) 

A trial judge has wide latitude insofar as the 
confrontation clause is concerned to impose rea- 
sonable limits on cross examination. Coles v. U.S., 
2002, 808 A.2d 485, certiorari denied 124 S.Ct. 346, 
540 U.S. 931, 157 L.Ed.2d 237, post-conviction 
relief denied 2004 WL 4966338, post-conviction re- 
lief dismissed 2004 WL 4966336. Criminal Law <&=> 
662.7 

Not everything tends to show bias, and courts 
may exclude evidence that is only marginally use- 
ful for this purpose. Coles v. U.S., 2002, 808 A.2d 
485, certiorari denied 124 S.Ct. 346, 540 U.S. 931, 
157 L.Ed.2d 237, post-conviction relief denied 2004 
WL 4966338, post-conviction relief dismissed 2004 
WL 4966336. Criminal Law ©=> 338(6) 

Evidence tending only slightly to prove bias may 
be admitted; however, rejecting such evidence is 
within discretionary power of a trial court. Coles 
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v. U.S, 2002, 808 A.2d 485, certiorari denied 124 
S.Ct. 346, 540 U.S. 931, 157 L.Ed.2d 237, post- 
conviction relief denied 2004 WL 4966338, post- 
conviction relief dismissed 2004 WL 4966336. 
Criminal Law ©=> 338(6) 

Defendant was not entitled to argue to the jury 
in closing arguments of burglary prosecution re- 
garding the government's failure to introduce evi- 
dence of blood from the scene of the crime, where 
government had available evidence of blood at 
crime scene, but had been prohibited from intro- 
ducing such evidence by trial court at the urging of 
defense counsel. Williams v. U.S., 2002, 805 A.2d 
919. Criminal Law <£=> 2137 

Review of a denial of a motion to suppress 
physical evidence requires an appellate court to 
view the facts and all reasonable inferences there- 
from in favor of sustaining the trial court ruling. 
Umanzor v. U.S., 2002, 803 A.2d 983, certiorari 
denied 124 S.Ct. 198, 540 U.S. 871, 157 L.Ed.2d 
130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Criminal Law <&^ 1144.12 

In reviewing a denial of a motion to suppress 
physical evidence, appellate court must ensure that 
the trial court had a substantial basis for conclud- 
ing that no constitutional violation occurred. 
Umanzor v. U.S., 2002, 803 A.2d 983, certiorari 
denied 124 S.Ct. 198, 540 U.S. 871, 157 L.Ed.2d 
130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Criminal Law ^ 1158.12 

When reviewing the denial of a motion to sup- 
press, the appellate court defers to the trial court's 
findings of fact, unless they are clearly erroneous 
or not supported by the record. Ball v. U.S., 2002, 
803 A.2d 971. Criminal Law ©=> 1158.12 

All facts and reasonable inferences are to be 
viewed in the light most favorable to the govern- 
ment, on appeal from the denial of a motion to 
suppress. Ball v. U.S., 2002, 803 A.2d 971. Crimi- 
nal Law ©=> 1144.12 

Investigating officer's failure to disclose that she 
overlooked a rusted gun later found in the vehicle 
from which defendant fled, or that she had been 
subjected to disciplinary proceeding for submitting 
erroneous item descriptions of her investigation, 
was not so serious that there would have been a 
reasonable probability that the suppressed evi- 
dence would have produced a different result in 
prosecution for assault with a deadly weapon 
(ADW) so as to trigger Brady or Jencks Act 
sanctions, where only evidence of the assault was 
testimony of other officers, who identified defen- 
dant as person who shot at one of them, and 
retrieved operable pistol from defendant's flight 
path. Bell v. U.S., 2002, 801 A.2d 117, opinion 
amended on denial of rehearing 817 A.2d 829. 
Criminal Law <&=> 1992 

The refusal by the prosecution to disclose mate- 
rial evidence favorable to the defense deprives the 
defendant of his liberty without clue process of law. 
Bennett v. U.S., 2002, 797 A.2d 1251. Constitu- 
tional Law ®=> 4594(1) 
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Impeaching evidence is exculpatory and thus can 
be material to guilt or punishment within the 
meaning of Brady. Bennett v. U.S., 2002, 797 
A.2d 1251. Criminal Law &=> 1999 

Evidence withheld from the defense is "materi- 
al" within the meaning of Brady if there is a 
reasonable probability that, had the evidence been 
disclosed, the result of the proceeding would have 
been different. Bennett v. U.S., 2002, 797 A.2d 
1251. Criminal Law ©=> 1992 

Brady violation occurred in murder case when 
government, in response to. defendant's Jencks Act 
request, was allowed to redact portions of eyewit- 
ness's grand jury testimony showing that she lied 
either to the police or the grand jury with respect 
to another murder that she allegedly observed; the 
impeachment evidence was material, as question of 
defendant's innocence or guilt turned entirely on 
the credibility of the witnesses, eyewitness was 
arguably government's most important witness, 
and redacted material would have informed the 
jury that eyewitness was walling to lie. Bennett v. 
U.S., 2002," 797 A.2d 1251. Criminal Law <£=> 1999 

The suppression by the prosecution of evidence 
favorable to an accused upon request violates due 
process where the evidence is material either to 
guilt or to punishment, irrespective of the good 
faith or bad faith of the prosecution. Robinson v. 
U.S., 2002, 797 A.2d 698, certiorari denied 124 
S.Ct, 1491, 540 U.S. 1212, 158 L.Ed.2d 139. Con- 
stitutional Law <&=> 4594(1) 

The prosecution must, as a matter of due pro- 
cess, disclose exculpatory material at such a time 
as to allow the defense to use the favorable materi- 
al effectively in the preparation and presentation 
of its case. Robinson v. U.S., 2002, 797 A.2d 698, 
certiorari denied 124 S.Ct. 1491, 540 U.S. 1212, 158 
L.Ed.2d 139. Constitutional Law <S=> 4594(10) 

Prosecution's production, on first morning of 
trial and shortly before prosecutor's opening state- 
ment, of transcript of grand jury testimony of sole 
eyewitness did not violate defendant's Brady due 
process right to disclosure of exculpatory material 
at such a time as to allow the defense to use the 
favorable material effectively in the preparation 
and presentation of its case, in prosecution for 
first-degree murder while armed; defense counsel 
had sufficient opportunity to make effective use of 
that grand jury testimony in his cross-examination 
of witness, had he chosen to do so. Robinson v. 
U.S., 2002, 797 A.2d 698, certiorari denied 124 
S.Ct. 1491, 540 U.S. 1212, 158 L.Ed.2d 139. Con- 
stitutional Law <£=> 4595; Criminal Law <$=> 627.9(1) 

Defendant did not establish that disclosure of 
name and address of the only eyewitness to the 
shooting was "material," as element for a Brady 
due process violation relating to prosecution's fail- 
ure to disclose exculpatory evidence; defendant did 
not show how pre-trial knowledge of witness' name 
and address could have led to discovery of any 
exculpatory evidence, nor did he show that earlier 
disclosure of witness' identity would have been 
reasonably likely to produce a different outcome in 
the prosecution for first-degree murder while 
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armed. Robinson v. U.S., 2002, 797 A.2d 698, 
certiorari denied 124 S.Ct. 1491, 540 U.S. 1212, 158 
L.Ed.2d 139. Constitutional Law <S=» 4594(4); 
Criminal Law <£=> 2001 

Absent a statutory or constitutional require- 
ment, the government need not disclose a list of its 
witnesses in trials of non-capital offenses. Robin- 
son v. U.S., 2002, 797 A.2d 698, certiorari denied 
124 S.Ct. 1491, 540 U.S. 1212, 158 L.Ed.2d 139. 
Criminal Law &=> 629(3.1) 

Witness' grand jury testimony that he had a 
desire for revenge against the co-defendants was 
not "exculpatory evidence," and thus, co-defen- 
dants did not have a Brady due process right, in 
prosecution for first-degree murder while armed, 
to have the prosecution produce a transcript of the 
grand jury testimony at such a time as to allow the 
defense to use the favorable material effectively in 
the preparation and presentation of its case. Rob- 
inson v. U.S., 2002, 797 A.2d 698, certiorari denied 
124 S.Ct. 1491, 540 U.S. 1.212, 158 L.Ed.2d 139. 
Constitutional Law C=» 4595; Criminal Law <3=> 
627.9(2.1) 

Although B rady requires the government to dis- 
close to the defense material exculpatory evidence 
in its possession, it is not required to create such 
evidence for the defense. Malloy v. U.S., 2002, 797 
A.2d 687. Criminal Law &=> 1991 

Any error was harmless in trial court's exclusion 
of statements that caller made to detective well 
after caller placed 911 emergency telephone call 
that was played for jury at trial; defendant failed 
to have caller testify at trial, caller would have 
confirmed accuracy of her call had she testified, 
and call mainly corroborated evidence already pre- 
sented at trial Malloy v. U.S., 2002, 797 A.2d 687. 
Criminal Law c» 1170(1) 

The appellate court, when reviewing the trial 
court's ruling on a motion to suppress, views the 
evidence in the light most favorable to the prevail- 
ing party, and all reasonable inferences therefrom 
must be viewed in favor of sustaining the trial 
court ruling. Davis v. U.S., 2001, 781 A.2d 729. 
Criminal Law <£=> 1144.12 

Any victim impact statement that government 
intends to introduce at juvenile disposition hearing 
should be made part of the predisposition report 
and furnished to the juvenile's counsel; specifically, 
if Corporation Counsel intends to seek admission 
of written statements, those should be made avail- 
able to the report-preparer for timely inclusion, 
and if the intent instead is to introduce oral state- 
ments, a synopsis of these should likewise be in- 
cluded in the report. In re M.N.T, 2001, 776 A.2d 
1201. Infants <S=» 208 

When Court of Appeals is faced with a claim 
that cross-examination was unduly restricted, the 
first step is to determine whether the trial court 
has permitted sufficient cross-examination to com- 
port with the requirements of the Sixth Amend- 
ment right to confrontation. Walls v. U.S., 2001, 
773 A.2d 424, certiorari denied 122 S.Ct. 1112, 534 
U.S. 1149, 151 L.Ed.2d 1006. Criminal Law <£=> 
1134.48 
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Generally, the Court of Appeals broadly con- 
strues the statute that permits the District to 
appeal a pre-trial order of the trial court in a 
criminal case that denies the prosecutor the use of 
evidence at trial that is a substantial proof of the 
charge pending against the defendant. In re F.K., 
2001, 768 A.2d 1018. Criminal Law @=> 1023(3) 

Generally, the Court of Appeals does not look 
behind certifications made by prosecutors pursuant 
to the statute that permits the District to appeal a 
pre-trial order of the trial court in a criminal case 
that denies the prosecutor the use of evidence at 
trial that is a substantial proof of the charge 
pending against the defendant. In re F.K., 2001, 
768 A.2d 1018. Criminal Law <^> 1023(3) 

Drug Enforcement Agency (DEA) form provid- 
ing detailed description of tests performed on con- 
trolled substances possessed by defendant was 
subject to discovery, even though it was not in- 
tended for use by government as evidence in chief 
at trial; competent defense counsel would find form 
of assistance in deciding whether subpoena of 
chemist in an attempt to impeach his conclusions 
would be worthwhile. Jackson v. U.S., 2001, 768 
A.2d 580, opinion after remand 839 A.2d 681. 
Criminal Law <£=> 627.6(4) 

Under rule requiring discovery of any results or 
reports of scientific tests or experiments in govern- 
ment's possession, requirement that report be ma- 
terial to preparation of the defense looks only to 
the potential value of the evidence to competent 
defense counsel, asking whether there exists a 
reasonable indication that the requested evidence 
will either lead to other admissible evidence, assist 
the defendant in the preparation of witnesses or in 
corroborating testimony, or be useful as impeach- 
ment or rebuttal evidence. Jackson v. U.S., 2001, 
768 A.2d 580, opinion after remand 839 A,2d 681. 
Criminal Law ®=> 627.6(4) 

Statement of qualifications of chemist who per- 
formed tests on controlled substance possessed by 
defendant was not subject to discovery as a written 
summary of testimony of expert witness, where 
chemist was not going to testify at trial as an 
expert witness in government's case in chief. 
Jackson v. U.S., 2001, 768 A.2d 580, opinion after 
remand 839 A.2d 681. Criminal Law <S=> 629(11) 

Curriculum vitae of chemist who tested con- 
trolled substance possessed by defendant was sub- 
ject to discovery, even though chemist was not 
going to testify at trial, if it existed in form of a 
document within possession, custody, or control of 
government. Jackson v. U.S., 2001, 768 A.2d 580, 
opinion after remand 839 A.2d 681. Criminal Law 
<£=> 629(11) 

In reviewing a trial court order denying a mo- 
tion to suppress, the facts and all reasonable infer- 
ences therefrom must be viewed in favor of sus- 
taining the trial court ruling. Lewis v. U.S., 2001, 
767A.2d219. Criminal Law <3=> 1158.12 

Although witnesses to a crime are the property 
of neither the prosecution nor the defense and 
both sides have an equal right and should have an 
equal opportunity to interview them, reversal on 
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this ground requires a clear showing that the 
government instructed the witness not to cooper- 
ate with the defendant. In re J.W., 2000, 763 A.2d 
1129. Criminal Law &=> 1166(10.10) 

Court of Appeals, when reviewing a trial 
judges's disposition of a motion to suppress, must 
defer to that judge's finding of evidentiary fact, 
and view all reasonable inferences therefrom in 
favor of sustaining his ruling. White v. U.S., 2000, 
763 A.2d 715. Criminal Law &* 1144.12; Criminal 
Law @=> 1158.12 

Role of the Court of Appeals, when reviewing a 
trial court's disposition of a motion to suppress, is 
to ensure that the trial court has a substantial 
basis for concluding that no constitutional violation 
occurred. White v. U.S., 2000, 763 A.2d 715. 
Criminal Law e=> 1158.12 

Under Brady, the refusal by the prosecution to 
disclose material evidence favorable to the defense 
deprives the defendant of his liberty without due 
process of law. White v. U.S., 2000, 763 A.2d 715. 
Constitutional Law ^ 4594(1) 

A violation of due process under Brady occurs 
when the prosecution fails to disclose, before or 
during trial, evidence favorable to the defense, and 
there is a reasonable probability that, had the 
evidence been disclosed to the defense, the result 
of the proceeding would have been different, which 
exists when the government's evidentiary suppres- 
sion undermines confidence in the outcome of the 
trial. White v. U.S., 2000, 763 A.2d 715. Constitu- 
tional Law <^ 4594(1) 

Defendant was not entitled to mistrial or contin- 
uance of trial on weapons charges due to alleged 
Brady violation of government in not providing 
name and grand jury statement of witness who 
said that she did not see a gun in defendant's car; 
defendant knew, as early as the date of his arrest, 
that witness was in his car, and once defendant 
received the statement and the name of the wit- 
ness, he delayed in attempting to contact her. 
White v. U.S.,' 2000, 763 A.2d 715. Criminal Law 
©^2008 

Even assuming that witness's statement, that 
she did not see a gun in defendant's car, was 
material, government's failure to disclose state- 
ment, in prosecution of defendant on weapons 
charges, did not violate due process under Brady] 
nondisclosure was not so serious that there was a 
reasonable probability that the suppressed evi- 
dence would have produced a different verdict, 
where two police officers testified that they saw 
the gun in plain view, and there was no defense 
showing that witness was in a position to see the 
gun while occupying the front passenger seat in 
the car. White v. U.S., 2000, 763 A.2d 715. Con- 
stitutional Law <^ 4594(4); Criminal Law ©^ 1998 

Government's failure to disclose to defendant, 
upon request, information favorable to defendant 
which is material to guilt or punishment, violates 
defendant's due process rights. McCoy v. U.S., 
2000, 760 A.2d 164, certiorari denied 121 S.Ct. 
1636, 532 U.S. 987, 149 L.Ed.2d 496, certiorari 
denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 
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243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 U.S. 1005, 151 L.Ed.2d 399. Constitutional 
Law <^> 4594(1) 

Favorable evidence is "material," and due pro- 
cess error results from its suppression by govern- 
ment, if there is a reasonable probability that, had 
evidence been disclosed to defendant, the result of 
proceeding would have been different. McCoy v. 
U.S., 2000, 760 A.2d 164, certiorari denied "l21 
S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, certiora- 
ri denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 U.S. 1005, 151 L.Ed.2d 399. Constitutional 
Law <^> 4594(1); Criminal Law ©^ 1992 

"Reasonable probability" of a different result 
had favorable evidence been disclosed to defendant 
is shown, for Brady purposes, when government's 
evidentiary suppression undermines confidence in 
outcome of trial. McCoy v. U.S., 2000, 760 A.2d 
164, certiorari denied 121 S.Ct. 1636, 532 U.S. 987, 
149 L.Ed.2d 496, certiorari denied 121 S.Ct. 2257, 
533 U.S. 909, 150 L.Ed.2d 243, certiorari denied 
122 S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, 
certiorari denied 122 S.Ct. 486, 534 U.S. 1005, 151 
L.Ed.2d 399. Criminal Law <^ 1992 

Where trial court determines upon motion for 
new trial that undisclosed Brady material would 
not have affected materially the verdict, Court of 
Appeals considers upon review whether that ruling- 
was reasonable. McCoy v. U.S., 2000, 760 A.2d 
164, certiorari denied 121 S.Ct. 1636, 532 U.S. 987, 
149 L.Ed.2d 496, certiorari denied 121 S.Ct. 2257, 
533 U.S. 909, 150 L.Ed. 2d 243, certiorari denied 
122 S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, 
certiorari denied 122 S.Ct. 486, 534 U.S. 1005, 151 
L.Ed.2d 399. Criminal Law <3=> 1134.54 

Assuming that undisclosed police report from 
another murder case was exculpatory, there was 
no reasonable probability that the result of trial 
would have been different, as was required to 
establish Brady violation, where, at best, assuming 
admissibility of evidence, it would have provided an 
additional motive for codefendant's involvement 
and solicitation of others to participate in homicide, 
and that additional motive, if disclosed, would not 
have cast doubt on Government's strong case. 
McCoy v. U.S., 2000, 760 A.2d 164, certiorari de- 
nied 121 S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, 
certiorari denied 121 S.Ct, 2257, 533 U.S. 909, 150 
L.Ed.2d 243, certiorari denied 122 S.Ct. 227, 534 
U.S. 900, 151 L.Ed.2d 163, certiorari denied 122 
S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 399. Crimi- 
nal Law <^ 2001 

A violation of due process under Brady occurs 
when the prosecution fails to disclose, before or 
during trial, evidence favorable to the defense, and 
there is a reasonable probability that, had the 
evidence been disclosed to the defense, the result 
of the proceeding would have been different, which 
exists when the government's evidentiary suppres- 
sion undermines confidence in the outcome of the 
trial. Gaither v. U.S., 2000, 759 A.2d 655, mandate 
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recalled and corrected 816 A.2d 791. Constitution- 
al Law <3> 4594(1); Criminal Law <^ 1992 

Impeachment evidence, as well as exculpatory 
evidence, falls within the Brady rule that requires 
the prosecution to disclose, before or during trial, 
evidence favorable to the defense. Gaither v. U.S., 
2000, 759 A.2d 655, mandate recalled and corrected 
816 A.2d 791. Criminal Law <^ 1999 

20. Newly discovered evidence 

Even if defendant's motion for new trial based 
on alleged newly discovered evidence was not ju- 
risdictionally barred, defendant's delay of more 
than 13 years in filing motion made vital parts of 
the record unavailable and made it impossible for 
the government to retry the case, and thus, defen- 
dant was not entitled to a new trial. Washington 
v. U.S., 2003, 834 A.2d 899. Criminal Law <s=» 
951(1) 

To succeed on a motion for new trial based upon 
a claim of newly discovered evidence, the movant 
must show that: (1) the evidence is newly discover- 
ed; (2) the moving party was diligent in seeking to 
obtain the evidence; (3) the evidence is material to 
the issues involved and not merely cumulative or 
impeaching; and (4) it is of a nature that it would 
probably produce an acquittal. Porter v. U.S., 
2003, 826 A.2d 398, amended on denial of rehear- 
ing. Criminal Law <3> 938(1) 

Each case in which a defendant moves for new r 
trial on grounds of newly discovered evidence con- 
sisting of a previously silent co-defendant's testi- 
mony attempting to assume the entire blame must 
be judged on its own particular facts. Porter v. 
U.S., 2003, 826 A.2d 398, amended on denial of 
rehearing. Criminal Law ©= 942(2) 

Evidence knowm to the defendant during trial 
cannot be considered "newly discovered" for pur- 
poses of a motion for new trial Perry v. U.S., 
2002, 812 A.2d 924. Criminal Law <$=> 938(3) 

Trial court erred in denying defendant's motion 
for new T trial, following convictions for kidnapping 
while armed, armed robbery, assault with intent to 
commit rape while armed, and possession of fire- 
arm during crime of violence, which motion was 
based on newly discovered evidence consisting of 
handwritten affidavit from alleged participant in 
crimes, who stated that defendant did not partici- 
pate, where government conceded its one ground 
for opposing motion, that is, untimeliness, and trial 
court's remaining reasons for denying motion with- 
out evidentiary hearing were not asserted by gov- 
ernment in trial court and were unpersuasive. Ar- 
lington v. U.S., 2002, 804 A.2d 1068. Criminal 
Law©- 938(1) 

Defendant was not entitled to a new 7 trial for 
aggravated assault based on newly discovered evi- 
dence; the alleged new evidence was an affidavit 
w 7 hich stated that defendant did not serve a jail 
sentence for his previous assault conviction, the 
evidence had been readily available to defendant 
prior to or during trial, and defendant was aware 
that the State planned to use defendant's assault 
conviction as a "link" to his murder conviction for 
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impeachment purposes. Haley v. U.S., 2002, 799 
A.2d 1201. Criminal Law <*=> 938(3) 

To meet the requirements for a new 7 trial based 
on newly discovered evidence (1) the evidence 
must have been discovered since the trial; (2) the 
party seeking the new trial must show diligence in 
the attempt to procure the newly discovered evi- 
dence; (3) the evidence relied on must not be 
merely cumulative or impeaching; (4) it must be 
material to the issues involved; and (5) of such 
nature that in a new trial it would probably pro- 
duce an acquittal. Haley v. U.S., 2002, 799 A.2d 
1201. Criminal Law <S> 938(1) 

The judge who presided over the trial and had 
the opportunity to develop a "feel" for the case is 
in a superior position to that of an appellate court, 
with respect to a motion for new 7 trial, to discern 
whether newly discovered evidence has any appre- 
ciable potential for affecting the jury's verdict. 
Whitley v. U.S., 2001, 783 A.2d 629, rehearing 
granted, opinion modified 796 A.2d 26. Criminal 
Law 0=9 1134.54 

For a new 7 trial motion based on newly discover- 
ed evidence to succeed: (1) the evidence must be 
newly discovered; (2) the moving party must show 
diligence in efforts to procure the new evidence; 
(3) the material must not be merely cumulative or 
impeaching; (4) it must be material to the issues 
involved; and (5) of such a nature that an acquittal 
would likely result from its use. Leftridge v. U.S., 
200.1, 780 A.2d 266. Criminal Law ®=> 938(2) 

The prerequisites for granting a new T trial based 
on newly discovered evidence are that: (1) the 
evidence must be newly discovered; (2) the moving 
party must show diligence in efforts to procure the 
new evidence; (3) the material must not be merely 
cumulative or impeaching; (4) it must be material 
to the issues involved; and (5) of such a nature that 
an acquittal would likely result from its use. 
Gaither v. U.S., 2000, 759 A.2d 655, mandate re- 
called and corrected 816 A.2d 791. Criminal Law 
<^ 938(1) 

The decision to deny a motion for a new trial 
that is based on newly discovered evidence is 
within the trial court's discretion, and the Court of 
Appeals reviews for abuse of that discretion. 
Gaither v. U.S., 2000, 759 A.2d 655, mandate re- 
called and corrected 816 A.2d 791. Criminal Law 
©=> 938(1); Criminal Law <&=> 1156(3) 

21. Witness tampering, evidence 

Warnings concerning the dangers of perjury 
cannot be emphasized to the point where they 
threaten and intimidate the witness into refusing 
to testify; however, the mere advising of one indi- 
vidual of his rights, where there is a justifiable 
occasion for doing so, does not in turn infringe 
upon the constitutional rights of another even 
though the election to exercise those rights might 
deprive the other of a possible advantage in his 
defense. Brown v. U.S., 2005, 864 A.2d 996. 
Criminal Law <^> 656(1); Criminal Law ©=» 2035 

Prosecutor did not intimidate defense witness 
into invoking her Fifth Amendment rights so as to 
prevent her from testifying, where prosecutor noti- 
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fled the trial court each time as soon as he realized 
there was a possibility that the witness might have 
a Fifth Amendment privilege, and none of the 
prosecutor's statements regarding the witness's 
possible exposure to prosecution for obstruction of 
justice, unauthorized use of a vehicle (UUV), or 
perjury were made to the witness herself, but 
rather- such statements were made only to counsel 
and the court out of hearing of the witness. 
Brown v. U.S., 2005, 864 A.2d 996. Criminal Law 
®=> 2038 

Appeals to the passions of the jury, such as the 
presentation of evidence of threats against a wit- 
ness, has the potential for great prejudice against 
the defendant. Sanders v. U.S., 2002, 809 A.2d 
584, certiorari denied 123 S.Ct. 1602, 538 U.S. 937, 
155 L.Ed.2d 340, appeal after new sentencing 
hearing 975 A.2d 165, certiorari denied 130 S.Ct. 
815, 175 L.Ed.2d 572. Criminal Law ©^ 2146 

21.3. Presumptions and burden of proof, 

evidence 

Although there is a presumption in favor of 
holding a hearing on a motion attacking sentence 
alleging ineffective assistance of counsel, a judge 
need not hold a hearing if the motion consists of 
(1) vague and conclusory allegations, (2) palpably 
incredible claims, or (3) allegations that would 
merit no relief even if true. Mozee v. U.S., 2009, 
963 A.2d 151, certiorari denied 129 S.Ct. 2175, 173 
L.Ed.2d 1169. Criminal Law ©=> 1655(6) 

Once movant makes colorable claim which, if 
true, would provide basis for relief upon motion 
attacking sentence, trial court should not decide 
the matter summarily. Jones v. U.S., 2007, 918 
A.2d 389. Criminal Law <3== 1652 

Presumption in favor of a hearing on motion 
attacking sentence which alleges ineffective assis- 
tance of counsel is even stronger when the claim of 
ineffectiveness is based on facts that are not al- 
ready disclosed in the record. Jones v. U.S., 2007, 
918 A.2d 389. Criminal Law <^> 1655(6) 

When a defendant in a motion attacking sen- 
tence raises a claim of ineffective assistance of 
counsel, there is a presumption that the trial court 
should conduct a hearing. Jones v. U.S., 2007, 918 
A.2d 389. Criminal Law ®=> 1612(2) 

When a defendant raises a claim of ineffective 
assistance of counsel in a motion to vacate sen- 
tence, he must demonstrate (1) that the attorney's 
performance fell below the objective standard of 
reasonableness, and (2) that there is a reasonable 
probability that, but for counsel's errors, the out- 
come of the proceeding would have been different; 
put another way, a defendant must show that 
counsel's performance was constitutionally defi- 
cient and that the deficient performance preju- 
diced his defense. Joseph v. U.S., 2005, 878 A2d 
1204, appeal decided 926 A.2d 723. Criminal Law 
<©=> 1519(4) 

There is a presumption that a trial judge should 
hold an evidentiary hearing on a defendant's mo- 
tion to vacate his sentence on the ground that trial 
counsel was ineffective. Joseph v. U.S., 2005, 878 
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A.2d 1204, appeal decided 926 A.2d 723. Criminal 
Law C^ 1655(6) 

The Court of Appeals presumes that the jury 
will follow limiting instructions given by the court. 
Mercer v. U.S., 2004, 864 A.2d 110, certiorari 
denied 125 S.Ct. 1425, 543 U.S. 1188, 161 L.Ed.2d 
191. Criminal Law <©=> 1144.15 

Record did not support defendant's claim that 
basis for his objection to challenged portion of 
instruction on self-defense, which he alleged was 
burden of proof, was apparent from previous day's 
discussion; on previous day, among other issues, 
defendant focused upon reminding jury, in connec- 
tion with definitions of specific intent and conscious 
disregard, that they also had to consider whether 
government had proved that defendant did not act 
in self-defense, but there was no separate discus- 
sion on burden shifting. Williams v. U.S., 2004, 
858 A.2d 984, certiorari denied 125 S.Ct. 2924, 545 
U.S. 1122, 162 L.Ed.2d 308. Criminal Law <^> 
844(1) 

When a defendant's custodial statement has 
been admitted in violation of Miranda, the govern- 
ment, as the beneficiary of a constitutional error, 
bears the burden of proving beyond a reasonable 
doubt that the erroneously admitted statement did 
not contribute to the conviction and that the defen- 
dant's decision to testify did not emanate from the 
admission of his illegally-obtained statement. Hill 
v. U.S., 2004, 858 A.2d 435. Criminal Law e=> 
1163(3) 

Defendant challenging the sufficiency of the evi- 
dence bears the heavy burden of showing that the 
prosecution offered no evidence upon which a rea- 
sonable mind could find guilt beyond a reasonable 
doubt. Glafisoye v. U.S., 2004, 857 A.2d 1078. 
Criminal Law <^ 1141(2); Criminal Law <^> 
1159.2(7) 

In order to establish existence of plain error, 
defendant must show that challenged ruling consti- 
tuted error that was (1) obvious or readily appar- 
ent, and clear under current law: and (2) so clearly 
prejudicial to substantial rights as to jeopardize 
the very fairness and integrity of trial. Anderson 
v. U.S., 2004, 857 A.2d 451.' Criminal Law ©=> 
1030(1) 

Government's proffer of evidence of crime for 
which defendant was not on trial provided clear 
and convincing evidence of defendant's involve- 
ment in prior uncharged crime, if believed, thus 
supporting admissibility of such prior crimes evi- 
dence at trial; government furnished both general 
time and specific location of incident, specific de- 
tails of the incident were asserted to the trial 
court, and government indicated that two eyewit- 
nesses would testify to incident. Anderson v. U.S., 
2004, 857 A.2d 451. Criminal Law ®=> 374.20(3) 

In its proffer of evidence of a crime for which 
defendant is not on trial, government must show 
trial court that evidence that it proposes to present 
during trial would, if believed, clearly and convinc- 
ingly establish that the uncharged crime occurred 
and defendants were connected to it, Anderson v. 
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U.S., 2004, 857 A.2d 451. Criminal Law <s=* 
374.19(2); Criminal Law ^> 374.20(2) 

Although defendant alleged that the trial judge 
erred because he considered the sex abuse com- 
plainant's mental competency to consent to sexual 
acts in reaching its verdict, even though issue of 
her competency was not raised or litigated at trial, 
there was no error since the record did not sup- 
port the defendant's argument that the trial judge 
made or relied upon a competency determination 
and record contained insufficient evidence to over- 
come presumption that trial judge, in deciding 
case, disregarded any inadmissible evidence and 
any improper argument. Outlaw v. U.S., 2004, 854 
A.2d 169. Criminal Law <^> 260.7; Criminal Law 
<s^ 260.11(2) 

There is a presumption that a trial judge, in 
deciding a case, will disregard any inadmissible 
evidence and any improper argument. Outlaw v. 
U.S., 2004, 854 A.2d 169. Criminal Law <3=> 
260.11(2) 

In analyzing a question of territorial jurisdiction, 
appellate court begins with the presumption that 
an offense charged was committed within the juris- 
diction of the court in which the charge is filed 
unless the evidence affirmatively shows otherwise. 
Dyson v. U.S., 2004, 848 A.2d 603, certiorari denied 
125 S.Ct. 2962, 545 U.S. 1141, 162 L.Ed.2d 892. 
Criminal Law <^> 1144.5 

To establish legally sufficient cause for his fail- 
ure to raise a claim on direct appeal, appellant 
must show that he was prevented by exceptional 
circumstances from raising the claim at the appro- 
priate time. Washington v. U.S., 2003, 834 A.2d 
899. Criminal Law &=> 1439 

Since necessity is an affirmative defense to an 
unlawful act, the burden is on the defendant to put 
forth sufficient evidence to satisfy the requisite 
factors for the defense. Emry v. U.S., 2003, 829 
A.2d 970, certiorari denied 124 S.Ct. 970, 540 U.S. 
1094, 157 L.Ed.2d 803. Criminal Law <^> 330 

Every defendant in a criminal trial has a right 
not to testify or not to produce any evidence, and 
the burden of proving guilt rests with the govern- 
ment. Porter v. U.S., 2003, 826 A.2d 398, amended 
on denial of rehearing. Criminal Law ©=> 327; 
Witnesses <^> 300 

The burden, in a plain error analysis, is on 
defendant to establish that the trial court commit- 
ted an error that was obvious, that was prejudicial 
to defendant's substantial rights, and that resulted 
in a miscarriage of justice or otherwise seriously 
affected the fairness, integrity or public reputation 
of judicial proceedings. Samad v. U.S., 2002, 812 
A.2d 226, certiorari denied 123 S.Ct. 1600, 538 U.S. 
934, 155 L.Ed.2d 333. Criminal Law &=> 1141(2) 

21.5. Admissibility of evidence 

Trial court acted within its discretion by admit- 
ting into evidence, in trial on second-degree mur- 
der charges, autopsy photographs showing victim's 
ruptured eye, and exposed brain; trial court de- 
ferred ruling on admissibility until viewing the 
photos and hearing medical examiner testimony, 
then determined that thev were relevant to show 
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that defendant used excessive force when he 
punched victim in face, and trial court found that 
the photographs were not gory, as taken in a 
clinical setting, and were not introduced to inflame 
the jury, such that their probative value was not 
substantially outweighed by prejudice to defen- 
dant. Strozier v. U.S., 2010, 991 A.2d 778. Crimi- 
nal Law <©=> 438(7) 

Evaluation and weighing of evidence for rele- 
vance and potential prejudice is quintessentially a 
discretionary function of a trial court, and Court of 
Appeals owes a great degree of deference to its 
decision with respect thereto. Frye v. U.S., 2005, 
926 A.2d 1085. Criminal Law <£=> 338(1); Criminal 
Law €=> 338(7); Criminal Law <^> 1153.3 

A trial court's determination of the relevance of 
prior evidence of bad acts is reviewed for an abuse 
of discretion. Frye v. U.S., 2005, 926 A.2d 1085. 
Criminal Law <3^> 1153.5 

Trial judge abused her discretion in declining to 
review, in camera, allegedly exculpatory state- 
ments of witnesses, who allegedly saw three or less 
persons commit the abduction, in prosecution for 
murder and kidnapping; defense, bolstered by alibi 
testimony, was that three people committed kid- 
napping and murder, that their identities were 
known, and that defendant was not participant, 
and government's theory was that four men, in- 
eluding defendant, were involved, and given critical 
nature of issue whether there were three or four 
participants in crime, court should have inspected 
in camera the statements of witnesses. Boyd v. 
U.S., 2006, 908 A.2d 39. Criminal Law <$==> 627.8(4) 

Time alone is not controlling in determining the 
spontaneity of an exclamation, for purposes of 
determining whether the exclamation is admissible 
under the excited-utterance exception to the hear- 
say rule. Teasley v. U.S., 2006, 899 A.2d 124. 
Criminal Law <©=» 363 

In determining whether a statement is admissi- 
ble under the excited-utterance exception to the 
hearsay rule, the ultimate question is whether the 
statement, as reported at trial, was a spontaneous 
reaction to the exciting event, rather than the 
result of reflective thought. Teasley v. U.S., 2006, 
899 A.2d 124. Criminal Law <s=» 363 

In a constructive-possession case, the types of 
conduct that could link a defendant to the contra- 
band may include, but are not limited to, evidence 
linking the accused to an ongoing criminal opera- 
tion of which the possession is a part, attempts to 
hide or destroy evidence, other acts evincing con- 
sciousness of guilt such as flight, and evidence of 
prior possession of the contraband. Smith v. U.S., 
2006, 899 A.2d 119. Weapons ®=» 167 

Following factors must be considered in deter- 
mining whether confession is to be excluded as 
fruit of illegal arrest are: (1) whether Miranda, 
warnings were given, (2) the temporal proximity of 
the illegal arrest and the confession, (3) the pres- 
ence of intervening circumstances, and (4) the pur- 
pose and flagrancy of the official misconduct. U.S. 
v. McMillian, 2006, 898 A.2d 922. Criminal Law 
<3=> 413.8 
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The rarity statistic, the database match proba- 
bility, and the Balding-Donnelly approach, as dis- 
tinct and independently significant statistical calcu- 
lations for expressing the significance of a cold hit 
DNA match based on a database search, were 
generally accepted in the relevant scientific com- 
munity, as required for admission of scientific tes- 
timony under Frye test. U.S. v. Jenkins, 2005, 887 
A.2d 1013. Criminal Law <&* 388.2 

The National Research Council's original recom- 
mendation, from 1992, to use the confirmatory loci 
approach to account for ascertainment bias in data- 
base searches for DNA matches by retesting DNA 
samples using different loci than those originally 
used to obtain the cold hit was no longer accepted 
or followed by the relevant scientific community, 
and thus, such recommendation would not be con- 
sidered as reflecting a debate in the scientific 
community, when determining whether expert tes- 
timony based on other formulas was admissible as 
scientific evidence under the Frye test to express 
the significance of a cold hit DNA match. U.S. v. 
Jenkins, 2005, 887 A.2d 1013. Criminal Law <&* 
488 

The issue regarding admission of expert testimo- 
ny based on a new scientific methodology is con- 
sensus versus controversy over a particular tech- 
nique, not its validity; the court's inquiry is focused 
on counting scientists' votes, rather than on verify- 
ing the soundness of a scientific conclusion. U.S. 
v. Jenkins, 2005, 887 A.2d 1013. Criminal Law <S^ 
486(2) 

A proponent of expert testimony based on a new 
scientific methodology must demonstrate by a pre- 
ponderance of the evidence that the methodology 
has been generally accepted in the relevant scienti- 
fic community. U.S. v. Jenkins, 2005, 887 A.2d 
1013. Criminal Law <3=> 486(2) 

While courts will go a long way in admitting 
expert testimony deduced from a well-recognized 
scientific principle or discovery, the thing from 
which the deduction is made must be sufficiently 
established to have gained general acceptance in 
the particular field in which it belongs. U.S. v. 
Jenkins, 2005, 887 A.2d 1013. Criminal Law <^> 
486(2) 

Where the proponent of the expert testimony is 
introducing a new scientific technique, appellate 
review of the trial court's decision whether to 
admit the expert testimony is de novo. U.S. v. 
Jenkins, 2005, 887 A.2d 1013. Criminal Law <&» 
1139 

Whether a particular statement is inadmissible 
as hearsay or admissible under an exception to the 
hearsay rule is a question of law that the Court of 
Appeals reviews de novo. Zacarias v. U.S., 2005, 
884 A.2d 83. Criminal Law <$=* 1139 

Any determination that the probative value of 
evidence outweighs its prejudicial effect is quintes- 
sentially a discretionary function of the trial court, 
which the Court of Appeals reviews only for abuse. 
Stewart v. U.S., 2005, 881 A.2d 1100, certiorari 
denied 126 S.Ct. 2348, 547 U.S. 1174, 164 L.Ed.2d 



CRIMINAL PROCEDURE 

859. Criminal Law <$=* 338(7); Criminal Law <^> 
1153.3 

A decision on an issue of relevance is entrusted 
to the trial court's discretion, to which the Court of 
Appeals owes substantial deference; the Court of 
Appeals will overturn such a decision only on a 
showing of abuse of discretion. Stewart v. U.S., 
2005, 881 A.2d 1100, certiorari denied 126 S.Ct. 
2348, 547 U.S. 1174, 164 L.Ed.2d 859. Criminal 
Law <$=* 338(1); Criminal Law <3=> 1153.3 

The Court of Appeals reviews for abuse of dis- 
cretion the admission of a witness's prior recorded 
testimony due to the witness's present unavailabili- 
ty in subsequent proceedings. Williams v. U.S., 
2005, 881 A.2d 557, certiorari denied 126 S.Ct. 
1132, 546 U.S. 1112, 163 L.Ed.2d 892. Criminal 
Law @» 1153.10 

The trial court's decisions about admission or 
exclusion of evidence are reviewed for abuse of 
discretion. Hammond v. U.S., 2005, 880 A.2d 1066, 
certiorari denied 126 S.Ct. 2373, 547 U.S. 1184, 165 
L.Ed.2d 287, certiorari denied 127 S.Ct. 374, 549 
U.S. 931, 166 L.Ed.2d 231, denial of post-conviction 
relief affirmed 979 A2d 26, habeas corpus denied 
677 F.Supp.2d 286, habeas corpus denied 759 
F.Supp.2d 49, appeal dismissed 2011 WL 2618210, 
rehearing en banc denied. Criminal Law <$=* 
1153.1 

A trial court's rulings as to relevance, as with 
other evidentiary rulings, are within the court's 
sound discretion and will be upset only upon a 
showing of grave abuse. Rose v. U.S., 2005, 879 
A.2d 986. Criminal Law <^ 1153.3 

In determining whether the identification proce- 
dure was unnecessarily suggestive and conducive 
to irreparable misidentification, as element for re- 
viewing an identification procedure, the Court of 
Appeals examines whether some related circum- 
stances or something in the photographic array 
would have directed the witness' attention to any 
particular individual. Jones v. U.S., 2005, 879 A.2d 
970. Criminal Law <^ 339.7(3); Criminal Law <&» 
339.7(4) 

Whether to admit or exclude expert psychiatric 
testimony is a matter within the trial court's dis- 
cretion, and a trial court's decision to exclude such 
evidence should be upheld unless manifestly erro- 
neous. Bennett v. U.S., 2005, 876 A.2d 623, certio- 
rari denied 126 S.Ct. 1134, 546 U.S. 1123, 163 
L.Ed.2d 914. Criminal Law <&=> 469.2; Criminal 
Law <&=» 1153.12(3) 

Although the use of a single photograph for 
identification is highly suggestive, the appellate 
court will uphold the conviction if the identification 
was nonetheless reliable under all of the circum- 
stances. West v. U.S., 2005, 866 A.2d 74. Crimi- 
nal Law <&=» 339.7(4) 

The Court of Appeals reviews a trial court's 
determination to admit or deny the admission of 
prior recorded testimony for abuse of discretion, 
and also treat the determination as a factual find- 
ing to be reversed only if it is plainly wrong or 
without evidence to support it. Mercer v. U.S., 
2004, 864 A.2d 110, certiorari denied 125 S.Ct. 
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1425, 543 U.S. .1188, 161 L.Ed.2d 191. Criminal 
Law &=> 1153.11; Criminal Law <&=> 1158.9 

The admissibility of a statement under excited 
utterance exception to hearsay rule is committed 
to the sound discretion of the trial court, and 
appellate court will reverse on appeal only if a 
ruling is clearly erroneous. Bryant v. U.S., 2004, 
859 A.2d 1093* Criminal Law @=» 363; Criminal 
Law®=» 1153.4 

A determination by the trial court that a state- 
ment is admissible as an excited utterance is left to 
its sound judgment. Williams v. U.S., 2004, 859 
A.2d 130. Criminal Law <&=> 363 

In ascertaining whether an incriminating state- 
ment is the result of a compelling police influence, 
the focus is primarily upon the perceptions of the 
suspect, rather than the intent of the police; to 
ward against unexpected perceptions, however, the 
Court of Appeals evaluates the normally foresee- 
able effect of the officer's remark or conduct, 
keeping in mind any peculiar susceptibilities of the 
suspect then known to the police. Hill v. U.S., 
2004, 858 A.2d 435. Criminal Law <s=> 411.38 

To warrant admission of evidence of a crime for 
which defendant is not on trial, defendant's com- 
mission of other crime must be established prelimi- 
narily by clear and convincing evidence. Anderson 
v. U.S., 2004, 857 A.2d 451. Criminal Law <£=> 
374.20(2) 

While evidence of a crime for which the accused 
is not on trial is inadmissible to prove disposition 
to commit crime, from which the jury may infer 
that the defendant committed the crime charged, 
other crimes evidence is admissible when it is 
relevant and important to the issue of intent, 
among other issues. Anderson v. U.S., 2004, 857 
A.2d 451. Criminal Law ®=> 368.5; Criminal Law 
<^ 371,27 

Defendant's Sixth Amendment right to counsel 
was not violated by the admission of statements he 
made to government witness while the two were 
confined in a courthouse holding cell; government 
sought to ensure defendant's separation from gov- 
ernment witness by requesting that the U.S. Mar- 
shal's sendee keep them apart at all times during 
the proceedings against defendant, defendant 
knew that witness was scheduled to testify against 
him but nevertheless initiated conversation with 
him in holding cells, and witness testified that 
defendant called out his name and asked witness 
"do anything to mess the trial up" so that there 
would be a mistrial. Hager v. U.S., 2004, 856 A.2d 
1143, opinion amended on rehearing 861 A2d 601, 
certiorari denied 126 S.Ct. 1609, 547 U.S. 1035, 164 
L.Ed.2d 325. Criminal Law @=> 411.67 

The evaluation and weighing of evidence for 
relevance and potential prejudice is quintessential- 
ly a discretionary function of the trial court, and 
the appellate court owes a great degree of defer- 
ence to the trial court's decision. Jackson v. U.S., 
2004, 856 A.2d 1111. Criminal Law ®=» 338(7); 
Criminal Law ®=> 1153.3 

A decision on the admissibility of evidence is 
committed to the sound discretion of the trial 
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court, Jackson v. U.S., 2004, 856 A2d 1111. 
Criminal Law <£=> 661 

Other crimes or bad acts evidence may be of- 
fered for the purpose of demonstrating "knowl- 
edge," and absent a finding that the prejudicial 
effect of the evidence substantially outweighs its 
probative value, evidence offered for such purpose 
will overcome the Drew presumption of inadmissi- 
bility of other crime or prior bad act evidence. 
Jackson v. U.S., 2004, 856 A2d 1111. Criminal 
Law <^ 371.54 

Other crimes evidence is admissible if the evi- 
dence: (1) is direct and substantial proof of the 
charged crime; (2) is closely intertwined with the 
evidence of the charged crime; or (3) is necessary 
to place the charged crime in an understandable 
context. Jackson v. U.S., 2004, 856 A.2d 1111. 
Criminal Law <^ 368.4; Criminal Law <$=> 368.68; 
Criminal Law <£=> 368.69; Criminal Law <£=> 368.72 

Courts presume prejudice from admission of 
other crimes evidence to prove predisposition to 
commit the charged crime, and exclude such evi- 
dence unless that evidence can be admitted for 
some substantial, legitimate purpose. Jackson v. 
U.S., 2004, 856 A.2d 1111. Criminal Law <s=> 368.5 

If evidence of prior bad acts that are criminal in 
nature and independent of the crime charged is 
offered to prove predisposition to commit the 
charged crime, it is inadmissible. Jackson v. U.S., 
2004, 856 A.2d 1111. Criminal Law <&=> 368.5 

The trial court's decision to exclude testimony 
from defense expert witness concerning how chil- 
dren remember and relate events was not mani- 
festly erroneous; trial court found that the testimo- 
ny was not beyond the common experience of the 
average juror, and the extensive cross-examination 
of victim by defense counsel highlighted the incon- 
sistencies in the victim's testimony. Ahmed v. 
U.S., 2004, 856 A2d 560. Criminal Law <^ 
474.3(3) 

The Court of Appeals uses a three-part test to 
determine whether expert testimony is admissible: 
(1) the subject matter must be so distinctively 
related to some science, profession, business or 
occupation as to be beyond the ken of the average 
layman, (2) the witness must have sufficient skill, 
knowledge, or experience in that field or calling as 
to make it appear that his opinion or inference will 
probably aid the trier in his search for truth, and 
(3) expert testimony is inadmissible if the state of 
the pertinent art or scientific knowledge does not 
permit a reasonable opinion to be asserted even by 
an expert. Ahmed v. U.S., 2004, 856 A.2d 560. 
Criminal Law <£=> 472; Criminal Law @=> 478(1); 
Criminal Law <s=> 486(1) 

The Court of Appeals reviews the admission or 
exclusion of expert testimony for abuse of discre- 
tion. Ahmed v. U.S., 2004, 856 A2d 560. Crimi- 
nal Law <&=> 1153.12(3) 

An evidentiary ruling by a trial judge on the 
relevancy of a particular item is a highly discre- 
tionary decision that will be upset on appeal only 
upon a showing of grave abuse. Dockery v. U.S., 
2004, 853 A.2d 687, on remand 1996 WL 34366676, 
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on remand 1996 WL 34366675. Criminal Law ©^ 
338(1); Criminal Law <3=» 1153.3 

The evaluation and weighing- of evidence for 
relevance and potential prejudice is quintessential - 
ly a discretionary function of the trial court, and an 
appellate court owes a great deal of deference to 
its decision. Dockery v. U.S., 2004, 853 A.2d 687, 
on remand 1996 WL 34366676, on remand 1996 
WL 34366675. Criminal Law <^> 338(1); Criminal 
Law &=> 338(7); Criminal Law <^ 1153.3 

A decision on the admissibility of the evidence is 
committed to the sound discretion of the trial court 
and an appellate court will not disturb its ruling 
absent an abuse of discretion. Dockery v. U.S., 
2004, 853 A.2d 687, on remand 1996 WL 34366676, 
on remand 1996 WL 34366675. Criminal Law <^> 
661; Criminal Law <£=> 1153.1 

A decision on the admissibility of evidence is 
committed to the sound discretion of the trial 
court, and appellate court will not disturb its ruling 
absent an abuse of discretion. Dyson v. U.S., 
2004, 848 A.2d 603, certiorari denied 125 S.Ct. 
2962, 545 U.S. 1141, 162 L.Ed.2d 892. Criminal 
Law <©=» 661; Criminal Law <§=» 1153.1 

Trial court took adequate measures to cure 
abuse that occurred in murder prosecution when 
four government witnesses blurted out inadmissi- 
ble answ T ers, where in two instances, court ordered 
the witnesses' answer stricken as unresponsive or 
contrary to a prior court ruling. Woodall v. U.S., 
2004, 842 A.2d 690, certiorari denied 125 S.Ct. 
1297, 543 U.S. 1155, 161 L.Ed.2cl 120. Criminal 
Law ©=> 1169.5(4) 

Results of a polygraph examination are not ad- 
missible to prove that a statement is true or false 
or that a witness is veracious or deceitful. Row- 
land v. U.S., 2004, 840 A.2d 664. Criminal Law <^> 
388.5(1) 

Trial court's analysis as to whether probative 
value of evidence is substantially outweighed by its 
prejudicial effect is quintessentially a discretionary 
function of the trial court, and Court of Appeals 
owe a great- deal of deference to its decision. 
Ebron v. U.S., 2003, 838 A.2d 1140, certiorari 
denied 125 S.Ct. 347, 543 U.S. 939, 160 L.Ed.2d 
247, habeas corpus denied 2008 WL 4609971. 
Criminal Law &=> 1153.3 

Evaluating and weighing evidence for relevance 
in a criminal proceeding is within the trial court's 
discretion, and the Court of Appeals accord trial 
court's decision in that regard great deference. 
Ebron v. U.S., 2003, 838 A.2d 1140, certiorari 
denied 125 S.Ct. 347, 543 U.S. 939, 160 L.Ed.2d 
247, habeas corpus denied 2008 WL 4609971. 
Criminal Law ©=» 338(1); Criminal Law <£=> 1153.1 

If the trial court has ruled on the substance of 
the objection in a criminal proceeding, the Court of 
Appeals will review the trial court's decision on 
admissibility of evidence for an abuse of discretion, 
even though it is not clear that the party objected 
contemporaneously. Ebron v. U.S., 2003, 838 A.2d 
1.140, certiorari denied 125 S.Ct. 347, 543 U.S. 939, 
160 L.Ed.2d 247, habeas corpus denied 2008 WL 
4609971. Criminal Law <^> 1153.1 
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Whether to allow or not to allow surrebuttal 
evidence is a matter committed to the discretion of 
the trial court, and its ruling either way will be 
reversed only for an abuse of discretion. Cannon 
v. U.S., 2003, 838 A.2d 293, rehearing denied, as 
amended. Criminal Law ©^ 683(2); Criminal Law 
<^> 1153.16(3) 

Whether a statement constitutes a spontaneous 
utterance in order to qualify under hearsay excep- 
tion for excited utterances depends upon the par- 
ticular facts of each case, and its admissibility as 
such is within the sound discretion of the trial 
court. Jones v. U.S., 2003, 829 A.2d 464. Crimi- 
nal Law <&* 363 

In order to qualify as an excited utterance for 
purposes of a hearsay exception, a statement must 
have been made: (1) in response to a startling 
event which causes the declarant to be in a state of 
nervous excitement or physical shock; (2) within a 
reasonably short period of time after the event to 
ensure that the declarant did not have time to 
reflect; and (3) under circumstances which, in their 
totality, indicate that the statement was spontane- 
ous and sincere. Jones v. U.S., 2003, 829 A.2d 464. 
Criminal Law <£=> 363 

Once the proffered identification evidence clears 
the constitutional hurdle, it need only be in accord 
with the law of evidence to be sent to the jury. 
Redmond v. U.S., 2003, 829 A.2d 229, certiorari 
denied 125 S.Ct. 119, 543 U.S. 914, 160 L.Ed.2d 
196, habeas corpus dismissed 2006 WL 2583650. 
Criminal Law <&=> 339.6 

Trial court's credibility determination in murder 
prosecution regarding contents of a conversation 
between defendant and his girlfriend, who was an 
attorney employed by federal government, and its 
factual finding that girlfriend was not acting as an 
attorney during that conversation would be upheld 
by appellate court in its review of attorney-client 
privilege claim unless those findings were plainly 
wrong or without evidence to support them. Jones 
v. U.S., 2003, 828 A.2d 169, certiorari denied 1.24 
S.Ct. 1182, 540 U.S. 1166, 157 L.Ed.2d 1214. 
Criminal Law <&* 1158.9 

A trial court's findings of fact relevant to the 
essential elements of a claim of attorney-client 
privilege will not be overturned unless clearly erro- 
neous. Jones v. U.S., 2003, 828 A.2d 169, certiora- 
ri denied 124 S.Ct. 1182, 540 U.S. 1166, 157 
L.Ed.2d 1214. Criminal Law <^> 1158.9 

A trial court ruling that certain evidence is not 
relevant or probative is a highly discretionary deci- 
sion which will be upset on appeal only upon a 
showing of grave abuse. McCullough v. U.S., 
2003, 827 A.2d 48. Criminal Law <^> 1153.3 

For defendant to make argument that a third 
party committed the crime with which he was 
charged, evidence must establish proof of facts or 
circumstances which tend to indicate some reason- 
able possibility that a person other than the defen- 
dant committed the charged offense; the focus of 
the standard is not on the third party's guilt or 
innocence, but on the effect the evidence has upon 
the defendant's culpability, and in this regard it 
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need only tend to create a reasonable doubt that 
the defendant committed the offense. McCullough 
v. U.S., 2003, 827 A.2d 48. Criminal Law ®=> 359 

In reviewing argument that third party commit- 
ted crime with which defendant was charged, the 
trial court should exclude evidence that is too 
speculative with respect to third party's guilt. 
McCullough v. U.S., 2003, 827 A.2d 48. Criminal 
Law <®=> 359 

The trial court has wide latitude in the control of 
cross-examination where it did not keep from the 
jury relevant and important facts bearing on the 
trustworthiness of crucial information. McCul- 
lough v. U.S., 2003, 827 A.2d 48. Witnesses <3=> 
267 

Although prior identifications are admissible un- 
der an exception to the hearsay rule, an account of 
the complaining witness' description of the offense 
itself is admissible under this exception only to the 
extent necessary to make the identification under- 
standable to the jury. Porter v. U.S., 2003, 826 
A.2d 398, amended on denial of rehearing. Crimi- 
nal Law <£> 421(6) 

A witness' statements before a grand jury are 
admissible under the past recollection recorded 
exception to the hearsay rule if (1) the witness had 
first hand knowledge of the event, (2) the grand 
jury testimony was given at or near the time of the 
event while the witness had a clear and accurate 
memory of it, (3) the witness lacked a present 
recollection of the event, and (4) the witness vouch- 
es for the accuracy of the grand jury testimony. 
Isler v. U.S., 2003, 824 A2d 957. Criminal Law 
«^> 435; Criminal Law <£= 541 

Unless the witness has expressly repudiated re- 
corded statement on the stand, the trial judge may 
consider all circumstances in finding the requisite 
confirmation necessary for admitting statement 
under recorded recollection exception to hearsay 
rule, including the demeanor of the witness in 
court. Isler v. U.S., 2003, 824 A.2d 957. Criminal 
Law <s=> 435 

Statements attributed to a victim seeking medi- 
cal treatment relating to the psychological and 
emotional consequences of the abuse, as well as the 
physical injuries, may be admitted under the medi- 
cal diagnosis and treatment exception to the hear- 
say rule. Jones v. U.S., 2002, 813 A2d 220. Crim- 
inal Law <&=> 367 

Statements in a complainant's hospital records 
about the injured party's explanation of the cause 
of the injury fall within the medical diagnosis 
exception to the hearsay rule. Jones v. U.S., 2002, 
813 A.2d 220. Criminal Law <©=> 367 

The weighing of probative value versus preju- 
dice must always be part of the trial judge's con- 
sideration, and the trial judge has the discretion to 
exclude evidence if its probative value is substan- 
tially outweighed by the danger of unfair preju- 
dice; unfair prejudice within its context means an 
undue tendency to suggest decision on an improp- 
er basis, commonly, though not necessarily, an 
emotional one. Plummer v. U.S., 2002, 813 A.2d 
182. Criminal Law <&=> 338(7) 
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Ordinarily, any evidence which is logically pro- 
bative of some fact in issue is admissible and, if the 
evidence offered conduces in any reasonable de- 
gree to establish the probability or improbability of 
a fact in controversy, it should go to the jury. 
Plummer v. U.S., 2002, 813 A.2d 182. Criminal 
Law &* 338(1) 

The doctrine of curative admissibility is limited 
and permitted, only to the extent necessary to 
remove any unfair prejudice which might other- 
wise have ensued from the original evidence. 
Plummer v. U.S., 2002, 813 A2d 182. Criminal 
Law €=> 396(1) 

The doctrine of curative admissibility provides 
that in certain circumstances the prosecution may 
inquire into otherwise inadmissible evidence, but 
only after the defense has opened the door with 
regard to this evidence. Plummer v. U.S., 2002, 
813 A.2d 182. Criminal Law <3=> 396(1) 

When part of a statement has been admitted in 
evidence, the "rule of completeness" allows a party 
to seek admission of other parts or the remainder 
as a matter of fairness; rule was designed to 
prevent parties from distorting the admitted por- 
tions by taking them out of context and, to that 
extent, misrepresenting the whole of a statement 
by only introducing part of it. Samad v. U.S., 
2002, 812 A.2d 226, certiorari denied 123 S.Ct. 
1600, 538 U.S. 934, 155 L.Ed.2d 333. Criminal 
Law <3=> 396(2) 

In view of the concern, among others, that re- 
quiring a complete statement to be admitted into 
evidence after portion's of statement have been 
entered will waste time and juror attention by 
focusing on portions of the statement having no 
bearing on the point at issue, the "rule of com- 
pleteness," is not absolute. Samad v. U.S., 2002, 
812 A.2d 226, certiorari denied 123 S.Ct. 1600, 538 
U.S. 934, 155 L.Ed.2d 333. Criminal Law <s=> 
396(2) 

Implementation of the ''rule of completeness," 
which allows admission of statement's remaining 
portions after parts of statement are admitted, is 
committed in the first instance to the discretion of 
the trial court and is reviewable only for abuse. 
Samad v. U.S., 2002, 812 A2d 226, certiorari de- 
nied 123 S.Ct. 1600, 538 U.S. 934, 155 L.Ed.2d 333. 
Criminal Law <s=> 396(2) 

Where the defense demonstrates that the admit- 
ted portions of statement are misleading because 
of a lack of context, it follows under the "rule of 
completeness" that the trial judge should permit 
such limited portions to be introduced as will re- 
move the distortion that otherwise would accompa- 
ny the prosecution's evidence. Samad v. U.S., 
2002, 812 A2d 226, certiorari denied 123 S.Ct. 
1600, 538 U.S. 934, 155 L.Ed.2d 333. Criminal 
Law <$=> 396(2) 

Under the Winfield standard for admission of 
evidence that someone other than the defendant 
perpetrated the charged crime, the defendant need 
not allege that other crimes are so similar to the 
matter at bar that they would be considered signa- 
ture crimes; the test is whether the totality of the 
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circumstances tends to show that another party 
might be culpable for the crime at bar. Newman 
v. U.S., 2002, 810 A.2d 918, amended on rehearing 
in part 824 A.2d 40. Criminal Law <^ 359 

The trial court's application of the legal standard 
of admissibility of evidence in support of its alter- 
native holding that defendant's Winfield evidence, 
which suggested that someone other than the de- 
fendant perpetrated the charged crime, w T as inad- 
missible during murder trial warranted reversal of 
defendant's conviction; the trial court overstated 
the risk of jury confusion and failed to consider the 
possible prejudice to the defense and to defen- 
dant's constitutional rights. Newman v. U.S., 
2002, 810 A.2d 918, amended on rehearing in part 
824 A.2d 40. Criminal Law ©= 1170(1) 

Excluding witnesses from the courtroom during 
the presentation of testimony or precluding them 
from discussing their testimony with other wit- 
nesses prevents improper attempts to influence or 
tailor the testimony to that of the other witnesses. 
Smith v. U.S., 2002, 809 A.2d 1216. Criminal Law 
<&=» 665(4) 

Since the purpose of witness sequestration can 
be served by less severe remedies, violation of a 
sequestration order alone will not justify exclusion 
of the witness. Smith v. U.S., 2002, 809 A.2d 1216. 
Criminal Law <£=> 665(4) 

Generally, to justify the exclusion of a witness, 
the violation of court order for the sequestration of 
witnesses must be so egregious that it was some- 
how so discredited the witness as to render his 
testimony incredible as a matter of law. Smith v. 
U.S., 2002, 809 A.2d 1216. Criminal Law <^ 
665(4) 

A decision on the admissibility of evidence is 
committed to the sound discretion of the trial 
court, and an appellate court will not disturb its 
ruling absent an abuse of discretion, Sanders v. 
U.S., 2002, 809 A.2d 584, certiorari denied 123 
S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 340, appeal 
after new sentencing hearing 975 A.2d 165, certio- 
rari denied 130 S.Ct. 815, 175 L.Ed.2d 572. Crimi- 
nal Law <£=> 661; Criminal Law &* 1153.1 

If evidence of prior bad acts that are criminal in 
nature and independent of the crime charged is 
offered to prove predisposition to commit the 
charged crime, it is inadmissible. Sanders v. U.S., 
2002, 809 A.2d 584, certiorari denied 123 S.Ct. 
1602, 538 U.S. 937, 155 L.Ed.2d 340, appeal after 
new sentencing hearing 975 A.2d 165, certiorari 
denied 130 S.Ct. 815, 175 L.Ed.2d 572. Criminal 
Law <£=> 368.5 

Rule limiting admissibility of other crimes evi- 
dence does not apply where such evidence is (1) 
direct and substantial proof of the charged crime, 
(2) closely intertwined with the evidence of the 
charged crime, or (3) necessary to place the 
charged crime in an understandable context. 
Sanders v. U.S., 2002, 809 A.2d 584, certiorari 
denied 123 S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 
340, appeal after new sentencing hearing 975 A.2d 
165, certiorari denied 130 S.Ct 815, 175 L.Ed.2d 
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572. Criminal Law <£=> 368.68; Criminal Law <S^ 
368.69 

The one requirement that applies to the admis- 
sion of all evidence of other crimes is that rele- 
vance, or probative value, must be weighed against 
the danger of unfair prejudice. Sanders v. U.S., 
2002, 809 A.2d 584, certiorari denied 123 S.Ct. 
1602, 538 U.S. 937, 155 L.Ed.2d 340, appeal after 
new sentencing hearing 975 A.2d 165, certiorari 
denied 130 S.Ct. 815, 175 L,Ed.2d 572! Criminal 
Law' <£=> 368.13 

The balancing of the probative value and preju- 
dice of other crimes evidence to determine its 
admissibility is committed to the discretion of the 
trial judge, and an appellate court will review it 
only for abuse of such discretion. Sanders v. U.S., 
2002, 809 A.2d 584, certiorari denied 123 S.Ct. 
1602, 538 U.S. 937, 155 L.Ed.2d 340, appeal after 
new sentencing hearing 975 A.2d 165, certiorari 
denied 130 S.Ct. 815, 175 L.Ed.2d 572. Criminal 
Law <£=> 368.13; Criminal Law &=> 1153.5 

Admission of other crimes evidence in prosecu- 
tion for gun-related offenses, w T hich consisted of 
videotape made prior to charged crimes that 
show T ed witness leaving defendant's home naked 
after defendant held a gun to her head, was admis- 
sible under the doctrine of curative admissibility, 
where witness had been impeached on cross-exam- 
ination by testifying that she had had intercourse 
with defendant after such incident, and thus evi- 
dence corroborated witness's direct examination 
testimony that defendant did have a gun and that 
witness had such intercourse due to coercion. 
Sanders v. U.S., 2002, 809 A.2d 584, certiorari 
denied 123 S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 
340, appeal after new sentencing hearing 975 A.2cl 
165, certiorari denied 130 S.Ct. 815, 175 L.Ed.2d 
572. Witnesses ©=> 414(1) 

Lay witness opinion testimony regarding the 
identity of a defendant in a surveillance photo- 
graph or a surveillance videotape is admissible into 
evidence, provided that such testimony is: (a) ra- 
tionally based on the perception of a witness wiio is 
familiar with the defendant's appearance and has 
had substantial contact with the defendant; and (b) 
helpful to the factfinder in the determination of a 
fact in issue. Sanders v. U.S., 2002, 809 A.2d 584, 
certiorari denied 123 S.Ct. 1602, 538 U.S. 937, 155 
L.Ed.2d 340, appeal after new sentencing hearing 
975 A.2d 165, certiorari denied 130 S.Ct. 815, 175 
L.Ed.2d 572. Criminal Law ©^ 452(3) 

In permitting lay witness opinion testimony re- 
garding the identity of a defendant in a surveil- 
lance photograph or a surveillance videotape, trial 
court should be reasonably satisfied that because 
of the either obscured or altered appearance of the 
defendant in the photograph or the videotape, or 
changed appearance of the defendant, that the lay 
witness is more likely to accurately identify the 
defendant than is the factfinder. Sanders v. U.S., 
2002, 809 A.2d 584, certiorari denied 123 S.Ct. 
1602, 538 U.S. 937, 155 L.Ed.2d 340, appeal after 
new sentencing hearing 975 A.2d 165, certiorari 
denied 130 S.Ct. 815, 175 L.Ed.2d 572. Criminal 
Law ©=» 452(3) 
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Admissibility of lay witness opinion testimony 
regarding the identity of a defendant in a surveil- 
lance photograph or a surveillance videotape is 
subject to the sound discretion of the trial court. 
Sanders v. U.S., 2002, 809 A.2d 584, certiorari 
denied 123 S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 
340, appeal after new sentencing hearing 975 A.2d 
165, certiorari denied 130 S.Ct. 815, 175 L.Ed.2d 
572. Criminal Law ^> 452(3) 

Trial court, in prosecution for gun-related of- 
fenses, did not abuse its discretion by admitting 
opinions of lay witnesses who identified defendant 
and codefendant as the two individuals appearing 
in surveillance videotape of store that had been 
robbed and the photographs derived from the vid- 
eotape; government properly laid the foundation 
shoving that each of the lay witnesses' opinion was 
rationally related to the witness' own perceptions, 
government showed that such testimony would be 
helpful to the jury, and lay witnesses demonstrated 
particular familiarity with both individuals and had 
had substantial contact with them. Sanders v. 
U.S., 2002, 809 A.2d 584, certiorari denied 123 
S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 340, appeal 
after new sentencing hearing 975 A.2d 165, certio- 
rari denied 130 S.Ct. 815, 175 L.Ed.2d 572. Crimi- 
nal Law <&* 452(3) 

Factors for determining whether a witness's ref- 
erence to a polygraph test is so prejudicial as to 
result in the denial of a fair trial are: (1) whether 
reference was repeated or whether it was a single, 
isolated statement; (2) whether reference was so- 
licited by counsel, or was an inadvertent and unre- 
sponsive statement; (3) whether witness making 
the reference is principal witness upon whom en- 
tire prosecution depends; (4) whether credibility is 
a crucial issue; (5) whether a great deal of other 
evidence exists; and (6) whether an inference as to 
result of test can be drawm. Welch v. U.S., 2002, 
807 A.2d 596, certiorari denied 123 S.Ct, 914, 537 
U.S. 1132, 154 L.Ed.2d 821. Criminal Law ©=» 
388.5(1) 

The Court of Appeals accords great deference to 
the trial judge's decision relating to the prelimi- 
nary fact question of consciousness of impending 
death where reasonably supported by the evidence, 
but the perception of impending death must be 
exhibited in the evidence, and not left to conjec- 
ture. Bell v. U.S., 2002, 801 A.2d 117, opinion 
amended on denial of rehearing 817 A.2d 829. 
Criminal Law <s^ 1158.14; Homicide ©=> 1080(4) 

While the decision to admit or exclude testimony 
lies within the discretion of the trial judge, the 
exercise of that discretion must be founded upon 
correct legal principles; it is an abuse of discretion 
if the trial judge rests her conclusions on incorrect 
legal standards. Bell v. U.S., 2002, 801 A.2d 117, 
opinion amended on denial of rehearing 817 A.2d 
829. Criminal Law <3=> 661; Criminal Law ^ 
1153.1 

The decision to admit expert evidence is vested 
in the discretion of the trial court, and its ruling 
will be upheld unless manifestly erroneous. Wu v. 
U.S., 2002, 798 A.2d 1088. Criminal Law e=> 469.2; 
Criminal Law <S= 1153.12(3) 
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Grand jury testimony of government's eyewit- 
ness in murder case, showing that she lied either 
to the police or the grand jury with respect to 
another murder that she allegedly observed, would 
not be cumulative if defendant were allowed to use 
it for impeachment purposes, even though eyewit- 
ness was otherwise impeached with prior convic- 
tions and evidence of drug-related activities. Ben- 
nett v. U.S., 2002, 797 A.2d 1251. Criminal Law 
&=> 675; Witnesses ©=> 344(5) 

The appellate court reviews a trial court's deci- 
sion to allow 7 opinion testimony under an abuse of 
discretion standard. Robinson v. U.S., 2002, 797 
A.2d 698, certiorari denied 124 S.Ct. 1491, 540 U.S. 
1212, 158 L.Ed.2d 139. Criminal Law <^> 
1153.12(3) 

Trial court acted within its discretion in admit- 
ting caller's audiotaped 911 emergency telephone 
call under exception to hearsay rule for excited 
utterances, despite caller's subsequent equivoca- 
tion as to whether she heard and saw attack of 
victim, in light of tone of caller's voice, promptness 
and detail of report, and physical evidence consis- 
tent with caller's account. Malloy v. U.S., 2002, 
797 A.2d 687. Criminal Law ©=> 368(1) 

To qualify as an excited utterance, an exception 
to hearsay, a statement must have been made: (1.) 
in response to a startling event which causes the 
declarant to be in a state of nervous excitement or 
physical shock, (2) within a reasonably short period 
of time after the event to ensure that the declarant 
did not have time to reflect, and (3) under circum- 
stances wilich, in their totality, indicate that the 
statement was spontaneous and sincere. Malloy v. 
U.S., 2002, 797 A.2d 687. Criminal Law ^ 363 

False exculpatory statements may give rise to 
an inference of consciousness of guilt, from' which 
guilt itself may be inferred. In re G.H., 2002, 797 
A2d679. Evidence <©=> 110 

For defendant to make the argument that a 
specific named third person committed the crime 
with which he was charged, the evidence must 
establish proof of facts or circumstances which 
tend to indicate some reasonable possibility that a 
person other than defendant committed the 
charged offense; despite this minimal inclusive rel- 
evance standard, the trial court should still exclude 
evidence that is too speculative with respect to the 
third party's guilt. Hager v. U.S., 2002, 791 A.2d 
911, certiorari denied 125 S.Ct. 290, 543 U.S. 846, 
160 L.Ed.2d 74. Criminal Law <s=>-359 

Trial judge must balance the probative value of 
the evidence against the lisk of prejudicial impact, 
including the risk of jury confusion from a trial- 
within-a-trial, and may exclude marginally relevant 
evidence if it will distract the jury from the issue 
in this case. Hager v. U.S., 2002, 791 A.2d 911, 
certiorari denied 125 S.Ct, 290, 543 U.S. 846, 160 
L.Ed.2d 74. Criminal Law ®=» 338(7) 

The trial court's decisions about admission or 
exclusion of evidence are reviewed for abuse of 
discretion. Burgess v. U.S., 2001, 786 A.2d 561, 
certiorari denied 123 S.Ct. 210, 537 U.S. 854, 154 
L.Ed.2d 88. Criminal Law «^> 1153.1 
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Whether an opinion is helpful to the jury and 
hence admissible is a question entrusted to the 
sound discretion of the trial court, and its admis- 
sion of such testimony will not be overturned 
unless it constitutes a clear abuse of discretion. 
Keels v. U.S., 2001, 785 A.2d 672. Criminal Law 
<£=» 469.2; Criminal Law <S=» 1153.12(3) 

The Court of Appeals reviews a trial court's 
decision regarding the admissibility of evidence for 
abuse of discretion. Gordon v. U.S., 2001, 783 
A.2d 575, appeal after new trial 881 A.2d 557, 
certiorari denied 126 S.Ct. 1132, 546 U.S. 1112, 163 
L.Ed.2d 892. Criminal Law <^> 1153.1 

Error in admitting witness's testimony that she 
was reluctant to testify and had changed her testi- 
mony in murder and drug prosecution because she 
was fearful of defendants, in conjunction with pros- 
ecutor's unsupported suggestions to jury that an- 
other witness was similarly fearful, and that mur- 
der defendant had confessed to the murder by 
offering a premature alibi to the police, was unduly 
prejudicial. Gordon v. U.S., 2001, 783 A.2d 575, 
appeal after new trial 881 A.2d 557, certiorari 
denied 126 S.Ct. 1132, 546 U.S. 1112, 163 L.Ed.2d 
892. Criminal Law e=> 1169.1(3) 

Issue of whether evidentiary hearing was neces- 
sary to determine admissibility of evidence, or 
whether trial court could properly consider this 
issue by means of proffer, was reviewable for 
abuse of discretion. Crutchfleld v. U.S., 2001, 779 
A.2d 307. Criminal Law <3^ 1153.15 

Fact that "other crimes" evidence in form of 
testimony that defendant had set fires before in his 
father's house was elicited on cross-examination by 
defense counsel did not preclude defendant from 
arguing that such testimony should be basis for 
reversal of his conviction for felony malicious de- 
struction of property, alleging that defendant again 
set that house on fire; initial question that elicited 
response was designed to delve into witness's pos- 
sible bias, it required simple yes or no response 
and did not invite inflammatory remark given, and 
even though defense counsel repeated witness's 
statement when questioning resumed, counsel had 
right to attempt to rehabilitate defendant by show- 
ing witness's bias, in light of trial court's ruling 
that it would not give instruction or declare mistri- 
al at that time. Coleman v. U.S., 2001, 779 A.2d. 
297. Criminal Law <s=» 1137(5) 

Appellate court would review trial court's ruling- 
allowing admission, in armed robbery trial, of de- 
fendant's attempted flight from preliminary hear- 
ing under abuse of discretion standard. Smith v. 
U.S., 2001, 777 A.2d 801. Criminal Law ®=> 1153.3 

Juvenile courts are not categorically prohibited 
from admitting victim impact statements at juve- 
nile disposition hearings based on potential for 
misusing them as evidence signifying need for 
retribution; rather, juvenile court judges are trust- 
ed to recognize the limited relevance of the state- 
ments to rehabilitation and to exercise caution in 
admitting them. In re M.N.T, 2001, 776 A.2d 
1201. Infants ©=» 207 



CRIMINAL PROCEDURE 

Admission of lay opinion of detective who con- 
ducted post-crime interview with victim, that vic- 
tim did not appear to be intoxicated at hospital 
during the interview, was not plain error in prose- 
cution for assault with dangerous weapon; the 
testimony enabled the jury to determine for itself 
victim's level of impairment. Thomas v. U.S., 
2001, 772 A.2d 818, certiorari denied 125 S.Ct. 233, 
543 U.S. 913, 160 L.Ed.2d 193. Criminal Law <^> 
1036.6 

Any error in burglary prosecution in allowing 
government to admit allegedly irrelevant evidence 
of defendant's home address was not sufficiently 
prejudicial to overcome strong eyewitness evidence 
of defendant's actions inside garage where offense 
occurred. McEerguson v. U.S., 2001, 770 A.2d 66. 
Criminal Law ®=> 1169.1(4) 

Any error in admission, in rape prosecution, of 
te-timony of DNA expert to effect that standard 
methodologies used to test crime scene samples 
and blood samples had particular probabilities of 
coincidental match, but that in defendant's particu- 
lar case he believed those numbers to be overly 
conservative clue to defendant's unusual genetic 
profile, did not amount to miscarriage of justice 
and did not warrant mistrial, where state's other 
evidence was overwhelming. Porter v. U.S., 2001, 
769 A.2d 143. Criminal Law <^> 1169.9 

Trial court's decision to admit relevant evidence 
over a stipulation should not be disturbed absent a 
showing of grave abuse. Edwards v. U.S., 2001, 
767 A.2d 241. Criminal Law <$=> 1153.3 

Decision whether to admit or exclude expert 
psychiatric testimony is confided to the trial 
court's sound discretion. Brown v. U.S., 2001, 766 
A.2d530. Criminal Law <&=» 469.2 

Decision whether to admit evidence is within 
sound discretion of trial court, and this decision 
will not be disturbed absent a showing of abuse. 
McCoy v. U.S., 2000, 760 A.2d 164, certiorari de- 
nied 121 S.Ct 1636, 532 U.S. 987, 149 L.Ed.2d 496, 
certiorari denied 121 S.Ct. 2257, 533 U.S. 909, 150 
L.Ed.2d 243, certiorari denied 122 S.Ct. 227, 534 
U.S. 900, 151 L.Ed.2d 163, certiorari denied 122 
S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 399. Crimi- 
nal Law @=» 661; Criminal Law <£=> 1153.1 

21.7. Confessions 

Ordinarily, a witness whose testimony is intro- 
duced at a joint trial is not considered to be a 
witness against a defendant if the jury is instruct- 
ed to consider that testimony only against a co- 
defendant. McCoy v. U.S., 2006, 890 A.2d 204, as 
amended, appeal after new trial 1 A.3d 371. Crim- 
inal Law <^> 673(4) 

Where references to one defendant in a co- 
defendant's statement are removed or replaced, 
admission of the redacted statement will not vio- 
late the confrontation clause if, when viewed to- 
gether with other evidence, the statement does not 
create an inevitable association with the defendant, 
and a proper limiting instruction is given. McCoy 
v. U.S., 2006, 890 A.2d 204, as amended, appeal 
after new trial 1 A.3d 371. Criminal Law <&^ 
662.10 
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Defendant's trial should not have been severed 
from that of co-defendant on ground that jury 
heard the contents of co-defendant's confession, 
which implicated defendant; two crucial measures 
undertaken by trial judge compensated for any 
possible prejudice which might have emanated 
from co-defendant's confession, namely the confes- 
sion was redacted to eliminate any reference to 
defendant and judge instructed the jury several 
times that co-defendant's confession could be used 
only against co-defendant. McCoy v. U.S., 2006, 
890 A.2d 204, as amended, appeal after new trial 1 
A.3d 371. Criminal Law <&=> 622.7(9) 

The standard for determining whether admis- 
sion of illegally obtained confession is harmless 
error is whether overwhelming evidence exists to 
support the conviction, independent of the tainted 
confession. McCoy v. U.S., 2006, 890 A.2d 204, as 
amended, appeal after new trial 1 A.3d 371. Crim- 
inal Law ^> 1169.12 

Although prosecutor referred to the contents of 
the improperly obtained confession during the 
opening and closing arguments — and especially in 
the rebuttal argument — this alone did not neces- 
sarily make government's use of the confession 
reversible constitutional error. McCoy v. U.S., 
2006, 890 A.2d 204, as amended, appeal' after new 
trial 1 A.3d 371. Criminal Law ®=» 1171.1(2.1); 
Criminal Law <$=» 1171.2; Criminal Law <£=> 1171.7 

Trial court's error in admitting illegally obtained 
confession was harmless; the available evidence, 
independent of the tainted confession, directly 
identified defendant as the shooter, and although 
defendant admitted shooting at the car in his 
videotaped confession, that information was entire- 
ly cumulative of the testimony of witnesses. 
McCoy v. U.S., 2006, 890 A.2d 204, as amended, 
appeal after new trial 1 A.3d 371. Criminal Law 
<£=> 1169.2(6) 

Trial court's error in admitting illegally obtained 
confession was not harmless because the confes- 
sion, while partially cumulative of other testimony, 
presented the jury with two significant pieces of 
evidence, namely that defendant was involved in 
the planning of the shooting and that he instructed 
co-defendant to "get at them," and this testimony 
was not found anywhere else in the government's 
case against defendant; defendant's confession pro- 
vided the jury with the most incriminating evi- 
dence against him, which appeared nowhere else in 
the record. McCoy v. U.S., 2006, 890 A.2d 204, as 
amended, appeal after new trial 1 A.3d 371. Crim- 
inal Law <3=» 1169.12 

If the content of the improperly admitted confes- 
sion is replicated in toto by other evidence, then 
the error is harmless. McCoy v. U.S., 2006, 890 
A.2d 204, as amended, appeal after new trial 1 
A.3d 371. Criminal Law <^> 1169.2(6) 

22. — Sufficiency of evidence 

In reviewing claims of evidentiary insufficiency, 
Court of Appeals will reverse only if there is no 
evidence upon which a reasonable mind may fairly 
find guilt beyond a reasonable doubt. Frye v. 
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U.S., 2005, 926 A.2d 1085. Criminal Law <^> 
1159.2(7) 

In reviewing claims of evidentiary insufficiency, 
Court of Appeals must view the evidence in the 
light most favorable to the government, recogniz- 
ing the province of the trier of fact to resolve 
questions of credibility and draw 7 justifiable infer- 
ences. Frye v. U.S., 2005, 926 A.2d 1085. Crimi- 
nal Law <3=> 1144.13(3); Criminal Law <3=> 
1144.13(5); Criminal Law e=> 1159.4(2) 

When reviewing claims of insufficiency of evi- 
dence to support a conviction, the Court of Appeals 
must view all the evidence in the light most favor- 
able to the government and give deference to the 
right of the fact finder to weigh the evidence, 
determine the credibility of the witnesses, and 
draw all justifiable inferences of fact, making no 
distinction between direct and circumstantial evi- 
dence. Smith v. U.S., 2006, 899 A.2d 119. Crimi- 
nal Law <3=> 1144.13(3); Criminal Law €=> 
1159.2(8); Criminal Law <^> 1159.2(9); Criminal 
Law <&=> 1159.4(2); Criminal Law <&=> 1159.6 

Evidence will be held insufficient to support a 
conviction only if there is no evidence upon which a 
reasonable mind could infer guilt. Hines v. U.S., 
2006, 890 A.2d 686. Criminal Law <^> 1159.2(8) 

When reviewing a challenge to the sufficiency of 
the evidence to support a conviction, the Court of 
Appeals draws no distinctions between direct and 
circumstantial evidence, and the government is not 
required to negate every possible inference of in- 
nocence. Hines v. U.S., 2006, 890 A.2d 686. Crim- 
inal Law <^> 1159.6 

When the Court of Appeals considers a claim of 
evidentiary insufficiency to support a conviction, it 
must view the evidence in the light most favorable 
to the government, giving full play to the right of 
the jury to determine credibility, weigh the evi- 
dence, and draw 7 justifiable inferences of fact. 
Hines v. U.S., 2006, 890 A.2d 686. Criminal Law 
&» 1144.13(3); Criminal Law e=> 1159.2(8); Crimi- 
nal Law <*=> 1159.2(9); Criminal Law <^> 1159.4(2) 

In reviewing a claim of insufficient evidence, 
appellate court must determine whether a rational 
trier of fact could have found the essential ele- 
ments of the crime beyond a reasonable doubt, 
reviewing the evidence in the light most favorable 
to the government, and giving full play to the right 
of the jury to determine credibility, weigh the 
evidence, and draw justifiable inferences of fact; 
appellate court does not distinguish between direct 
and circumstantial evidence. McCoy v. U.S., 2006, 
890 A.2d 204, as amended, appeal after new trial 1 
A.3d 371. Criminal Law ®=» 1159.2(7); Criminal 
Law <s=» 1159.2(8); Criminal Law <$=> 1159.6 

In considering a challenge to the sufficiency of 
the evidence to support a conviction, the Court of 
Appeals reviews the evidence in the light most 
favorable to the Government, giving full play to the 
right of the jury to determine credibility, weigh the 
evidence, and draw 7 justifiable inferences of fact, 
and making no distinction between direct and cir- 
cumstantial evidence. Cuilen v. U.S., 2005, 886 
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A.2d 870. Criminal Law <*=> 1144.13(3); Criminal 
Law €=* 1144.13(5); Criminal Law <^> 1159.6 

In reviewing the denial of a motion for judgment 
of acquittal, the Court of Appeals considers the 
evidence in the light most favorable to the govern- 
ment, recognizing the right of the jury to resolve 
issues of credibility and to draw justifiable infer- 
ences; the Court of Appeals will reverse only 
where the government has failed to present evi- 
dence from which a reasonable mind might fairly 
infer guilt beyond a reasonable doubt. Johnson v. 
U.S., 2005, 883 A.2d 135. Criminal Law <^> 
1134.70 

Court of Appeals reviews the sufficiency of evi- 
dence under the same standard as the trial court 
when considering a motion for judgment of acquit- 
tal, i.e., in the light most favorable to the govern- 
ment, giving full play to the right of the jury to 
determine credibility, weigh the evidence, and 
draw justifiable inferences of fact. Adams v. U.S., 
2005, 883 A.2d 76. Criminal Law <^ 1144.13(3): 
Criminal Law <&=> 1159.4(2) 

In considering a claim of insufficient evidence, 
the Court of Appeals must review the evidence in 
the light most favorable to the government, giving 
full play to the right of the jury to determine 
credibility, weigh the evidence, and draw justifiable 
inferences of fact, and making no distinction be- 
tween direct and circumstantial evidence. 
Williams v. U.S., 2005, 881 A.2d 557, certiorari 
denied 126 S.Ct. 1132, 546 U.S. 1112, 163 L.Ed.2d 
892. Criminal Law <^> 1144.13(3); Criminal Law 
&=> 1159.2(8); Criminal Law <s=* 1159.6 

Reversal based on a claim of insufficient evi- 
dence is required only where there is no evidence 
upon which a reasonable mind could fairly conclude 
guilt beyond a reasonable doubt, drawing no dis- 
tinction between direct and circumstantial evi- 
dence. Stroman v. U.S., 2005, 878 A.2d 1241. 
Criminal Law <&=> 1159.2(7); Criminal Law &=> 
1159.6 

In reviewing claims of insufficient evidence, the 
appellate court reviews the evidence in the light 
most favorable to the government, giving it the 
benefit of all reasonable inferences in its favor. 
Stroman v. U.S., 2005, 878 A,2d 1241. Criminal 
Law ^ 1144.13(3); Criminal Law ®=> 1144.13(5) 

In order to uphold a denial of a motion attacking 
a sentence without an evidentiary hearing, the 
appellate court must be satisfied that under no 
circumstances could the petitioner establish facts 
warranting relief. Joseph v. U.S., 2005, 878 A.2d 
1204, appeal decided 926 A.2d 723. Criminal Law 
<£=> 1652 

An appellate court will reverse a conviction only 
if there is no evidence upon which a reasonable 
mind may fairly find guilt beyond a reasonable 
doubt. Jenkins v. U.S., 2005, 877 A.2d 1062. 
Criminal Law <S=> 1159.2(7) 

In reviewing claims of evidentiary insufficiency, 
an appellate court must view the evidence in the 
light most favorable to the government, deferring 
to the province of the jury to weigh the evidence, 
resolve questions of credibility and draw justifiable 
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inferences. Jenkins v. U.S., 2005, 877 A.2d 1062. 
Criminal Law <&* 1144.13(3); Criminal Law <>^ 
1159.2(9); Criminal Law <^> 1159.4(2) 

In evaluating sufficiency of the evidence, appel- 
late court views the evidence in the light most 
favorable to sustaining the verdict, recognizing 
that it is the primary role of the factfinder to 
determine credibility, weigh the evidence, and 
draw justifiable inferences of fact, Davis v. U.S., 
2005, 873 A.2d 1101. Criminal Law <^> 
1144.13(2.1); Criminal Law <^> 1159.2(8); Criminal 
Law <^ 1159.2(9); Criminal Law <^> 1159.4(2) 

Reversal of a trial court's denial of a motion for 
judgment of acquittal is warranted only where 
there is no evidence upon which a reasonable juror 
could infer guilt beyond a reasonable doubt. Ab- 
dus-Price v. U.S., 2005, 873 A.2d 326. Criminal 
Law<^ 1168(1) 

In reviewing an insufficiency claim, an appellate 
court reviews the evidence de novo in the light 
most favorable to the government, giving full play 
to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences 
of fact, Abdus-Price v. U.S., 1 2005, 873 A.2d 326. 
Criminal Law G=* 1139; Criminal Law O 
1144.13(3) 

On sufficiency of the evidence challenge, an ap- 
pellate court must view the evidence in the light 
most favorable to the government, giving defer- 
ence to the fact finder's right to weigh the evi- 
dence, determine the credibility of the witnesses, 
and draw inferences from the evidence presented; 
only if there is no evidence upon which a reason- 
able mind can infer guilt beyond a reasonable 
doubt is reversal warranted. Blackledge v. U.S., 
2005, 871 A.2d 1193. Criminal Law <^> 1144.13(3); 
Criminal Law <&* 1159.2(7) 

In reviewing a claim of denial of a motion for 
judgment of acquittal, an appellate court applies 
the same standard as the trial court in determining 
whether the evidence was sufficient to support the 
conviction. Blackledge v. U.S., 2005, 871 A.2d 
1193. Criminal Law ^> 1134.70 

When reviewing the sufficiency of the evidence, 
the appellate court looks at the evidence in the 
light most favorable to the government, giving full 
play to the right of the jury to determine credibili- 
ty, weigh the evidence, and draw justifiable infer- 
ences of fact, and making no distinction between 
direct and circumstantial evidence. West v. U.S., 
2005, 866 A.2d 74. Criminal Law &=> 1144.13(3); 
Criminal Law <S=> 1144.13(5); Criminal Law <£=> 
1159.2(9); Criminal Law ^ 1159.4(1); Criminal 
Law <^> 1159.6 

On review of denial of motion for judgment of 
acquittal, appellate court, like the trial court, de- 
termines whether the evidence, viewed in the light 
most favorable to the government, was such that a 
reasonable juror could find guilt beyond a reason- 
able doubt Griffin v. U.S., 2004, 861 A.2d 610. 
Criminal Law <^ 1144.13(3); Criminal Law <&=> 
1159.2(7) 

In reviewing a claim of evidentiary insufficiency, 
appellate court views the evidence in the light most 
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favorable to the government, recognizing the prov- 
ince of the fact finder to weigh the evidence, 
resolve issues of credibility and to draw reasonable 
inferences from the evidence presented; appellate 
court will reverse only where the government has 
failed to present evidence from which a reasonable 
mind might fairly infer guilt beyond a reasonable 
doubt. Griffin v. U.S., 2004, 861*A.2d 610. Crimi- 
nal Law <^> 1144.13(3); Criminal Law <^> 1159.2(7) 

In reviewing a challenge to the sufficiency of the 
evidence, an appellate court will not distinguish 
between direct and circumstantial evidence. Gon- 
zalez v. U.S., 2004, 859 A.2d 1065. Criminal Law 
<^> 1159.6 

It is only where the government has produced 
no evidence from which a reasonable mind might 
fairly infer guilt beyond a reasonable doubt that an 
appellate court can reverse a conviction. Gonzalez 
v. U.S., 2004, 859 A.2d 1065. Criminal Law <^> 
1159.2(7) 

An appellate court reviews the sufficiency of the 
evidence in a light most favorable to the govern- 
ment, giving it the benefit of all reasonable infer- 
ences. ." Gonzalez v. U.S., 2004, 859 A2d 1065. 
Criminal Law <^ 1144.13(3); Criminal Law <§=> 
1144.13(5) 

An appellate court may reverse a conviction for 
insufficient evidence only if there is no evidence 
from which a reasonable mind might find the 
defendant guilty beyond a reasonable doubt. Alfa- 
ro v. U.S., 2004, 859 A.2d 149. Criminal Law <$=> 
1159.2(7) 

In assessing a claim of evidentiary insufficiency, 
appellate court must view the record in the light 
most favorable to the government, giving full play 
to the right of the fact finder to determine credibil- 
ity, weigh the evidence, and draw justifiable infer- 
ences of fact. Alfaro v. U.S., 2004, 859 A2d 149. 
Criminal Law <&=> 1144.13(3); Criminal Law <£=> 
1144.13(5); Criminal Law <^> 1159.2(9); Criminal 
Law ©=> 1159.4(2) 

The Court of Appeals reviews the evidence in 
the light most favorable to sustaining the convic- 
tions, giving full play to the right of the jury to 
determine credibility, weigh the evidence, and 
draw justifiable inferences of fact, and making no 
distinction between direct and circumstantial evi- 
dence. Williams v. U.S., 2004, 859 A2d 130. 
Criminal Law ©=> 1144.13(2.1); Criminal Law <§=» 
1159.2(8); Criminal Law @=» 1159.2(9); Criminal 
Law ©=> 1159.4(2); Criminal Law <^> 1159.6 

In reviewing defendant's claim that the evidence 
was insufficient to establish his guilt beyond a 
reasonable doubt, Court of Appeals must view the 
evidence in the light most favorable to the govern- 
ment, recognizing the court's role as trier of fact in 
weighing the evidence, determining witness credi- 
bility, and drawing reasonable inferences from the 
evidence. Olafisoye v. U.S., 2004, 857 A.2d 1078. 
Criminal Law <§=> 1144.13(3); Criminal Law <&* 
1159.2(8); Criminal Law <^> 1159.2(9); Criminal 
Law <^> 1159.4(2) 

In reviewing whether there was sufficient evi- 
dence to support a conviction, the Court of Appeals 
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views the evidence in the light most favorable to 
the prosecution to determine whether a reasonable 
factfinder could find guilt beyond a reasonable 
doubt. Vaas v. U.S., 2004, 852* A2d 44. Criminal 
Law <&=> 1144.13(3); Criminal Law &* 1159.2(7) 

The Court of Appeals considers the claim of 
insufficiency of evidence in the light most favorable 
to sustaining the conviction, giving deference to 
the factfinders ability to weigh the evidence and 
make credibility and factual determinations. 
Peery v. U.S., 2004, 849 A2d 999. Criminal Law 
<&=> 1144.13(3); Criminal Law <^> 1159.2(9); Crimi- 
nal Law <3=» 1159.4(1) 

If the evidence, when viewed in the light most 
favorable to the government, is such that a reason- 
able fact-finder must have a reasonable doubt as to 
the existence of any of the essential elements of 
the crime, then the evidence is insufficient, and the 
reviewing court must say so. Peery v. U.S., 2004, 
849 A.2d 999. Criminal Law <^> 1144.13(3); Crimi- 
nal Law <^> 1159.2(7) 

On review of defendant's challenge to sufficiency 
of the evidence, Court of Appeals must view evi- 
dence in light most favorable to the government. 
Beaner v. U.S., 2004, 845 A2d 525. Criminal Law 
<^> 1144.13(3) 

In a bench trial, the Court of Appeals will not 
reverse a conviction for insufficient evidence unless 
the defendant establishes that the trial court's 
factual findings were plainly wrong or without 
evidence to support them. Cannon v. U.S., 2003, 
838 A.2d 293, rehearing denied, as amended. 
Criminal Law <^> 260.11(4) 

In considering a claim of evidentiary insufficien- 
cy, the Court of Appeals must view the evidence in 
the light most favorable to the government, keep- 
ing in mind the right of the trier of fact to assess 
credibility and to draw reasonable inferences from 
the evidence. Cannon v. U.S., 2003, 838 A2d 293, 
rehearing denied, as amended. Criminal Law <©=» 
1144.13(3) 

The Court of Appeals makes no distinction be- 
tween direct and circumstantial evidence when de- 
termining the sufficiency of the government's 
proof. Smith v. U.S., 2003, 837 A.2d 87, certiorari 
denied 124 S.Ct. 2435, 541 U.S. 1081, 158 L.Ed.2d 
996. Criminal Law <^> 1159.6 

The Court of Appeals will reverse a conviction 
for insufficient evidence only where the govern- 
ment has failed to present evidence from which a 
reasonable mind might fairly infer guilt beyond a 
reasonable doubt., Smith v. U.S., 2003, 837 A2d 
87, certiorari denied 124 S.Ct. 2435, 541 U.S. 1081, 
158 L.Ed.2d 996. Criminal Law ®=» 1159.2(7) 

In reviewing a claim of evidentiary insufficiency, 
the Court of Appeals views the evidence in the 
light most favorable to the government, recogniz- 
ing the province of the fact-finder to weigh the 
evidence, resolve issues of credibility, and to draw 
reasonable inferences from the evidence presented. 
Smith v. U.S., 2003, 837 A.2d 87, certiorari denied 
124 S.Ct. 2435, 541 U.S. 1081, 158 L.Ed.2d 996. 
Criminal Law <s=^ 1144.13(3); Criminal Law ^ 
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1144.13(5); Criminal Law <s=> 1159.2(9): Criminal 
Law <&=> 1159.4(2) 

Appellate review of the sufficiency of the evi- 
dence is not toothless; Court of Appeals has an 
obligation to take seriously the requirement that 
the evidence in a criminal prosecution must be 
strong enough that a trier of fact behaving ration- 
ally could find it persuasive beyond a reasonable 
doubt. Davis v. U.S., 2003, 834 A.2d 861. Crimi- 
nal Law ©=» 1159.2(7) 

Proof of guilt is sufficient if, after viewing the 
evidence in the light most favorable to the prosecu- 
tion, any rational trier of fact could have found the 
essential elements of the crime beyond a reason- 
able doubt. Davis v. U.S., 2003, 834 A.2d 861. 
Criminal Law <s^ 1144.13(3); Criminal Law <>^ 
1159.2(7) 

Judicial review on a challenge to the sufficiency 
of the evidence is deferential, giving full play to the 
responsibility of the trier of fact fairly to resolve 
conflicts in the testimony, to weigh the evidence, 
and to draw reasonable inferences from basic facts 
to ultimate facts. Davis v. U.S., 2003, 834 A.2d 
861. Criminal Law <&=> 1159.2(8); Criminal Law 
<$=> 1159.2(9); Criminal Law <^> 1159.3(1) 

Court of Appeals reviews the sufficiency of evi- 
dence under the same standard as the trial court, 
i.e., in the light most favorable to the government, 
giving full play to the right of the jury to deter- 
mine credibility, weigh the evidence, and draw 
justifiable inferences of fact. Lyons v. U.S., 2003, 
833A.2d481. Criminal Law ©=>' 1144.13(3) 

In reviewing a claim of evidence insufficiency, 
appellate court views the evidence in the light most 
favorable to the government, giving full play to the 
right of the jury to determine credibility, weigh the 
evidence, and draw justifiable inferences of fact. 
Lay v. U.S., 2003, 831 A.2d 1015. Criminal Law 
&=>* 1144.13(3); Criminal Law <£=> 1159.2(8); Crimi- 
nal Law ©=> 1159.2(9); Criminal Law <^> 1159.4(1) 

Motion for judgment of acquittal should only be 
granted if there is no evidence upon which a 
reasonable mind might fairly conclude guilt beyond 
a reasonable doubt Lay v. U.S., 2003, 831 A.2d 
1015. Criminal Law &=> 753.2(6) 

On a sufficiency of the evidence challenge, the 
Court of Appeals must view the evidence in the 
light most favorable to the government, giving 
deference to the fact finder's right to weigh the 
evidence, determine the credibility of the wit- 
nesses, and draw inferences from the evidence 
presented, and it can only reverse a conviction on 
this ground if there is no evidence upon which a 
reasonable mind could infer guilt beyond a reason- 
able doubt. McCullough v. U.S., 2003, 827 A.2d 48. 
Criminal Law <$=* 1144.13(3); Criminal Law <&* 
1144.13(5); Criminal Law <^> 1159.2(7); Criminal 
Law <&=> 1159.2(9); Criminal Law <^> 1159.4(2) 

In reviewing a claim of evidentiary insufficiency, 
appellate court views the evidence in the light most 
favorable to the government, recognizing the right 
of the trier of fact to resolve issues of credibility 
and to draw justifiable inferences. Porter v. U.S., 
2003, 826 A.2d 398, amended on denial of rehear- 
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ing. Criminal Law c^ 1144.13(3); Criminal Law 
<3=> 1159.2(8); Criminal Law o=> 1159.4(2) 

Appellate court will reverse for insufficiency of 
evidence only where the government has failed to 
present evidence from which a reasonable mind 
might fairly infer guilt beyond a reasonable doubt. 
Porter v. U.S., 2003, 826 A.2d 398, amended on 
denial of rehearing. Criminal Law ©=> 1159.2(7) 

The Court of Appeals may reverse the judgment 
only if the evidence \\ as insufficient to permit any 
rational trier of fact to find the essential elements 
of the crime beyond a reasonable doubt. Carter v. 
U.S., 2003, 826 A.2d 300. Criminal Law &=> 
1159.2(7) 

When assessing claims of evidentiary insufficien- 
cy, appellate court must view T all the evidence in 
the light most favorable to the government, keep- 
ing in mind the jury's right to assess credibility 
and to draw reasonable inferences from the evi- 
dence it has heard. Butts v. U.S., 2003, 822 A,2d 
407. Criminal Law <^> 1144.13(3); Criminal Law 
<^> 1159.2(8); Criminal Law <^> 1159.4(2) 

It is only where there is no evidence upon which 
a reasonable mind might fairly conclude guilt be- 
yond a reasonable doubt that the trial court may 
properly take the case from the jury. Butts v. 
U.S., 2003, 822 A.2d 407. Criminal Law <^> 
753.2(3.1) 

To reverse, the Court of Appeals must be able to 
conclude that the evidence, when viewed in favor of 
the government, is such that a reasonable juror 
must have a reasonable doubt as to the existence 
of any of the essential elements of the crime. 
Agnew v. U.S., 2002, 813 A.2d 192. Criminal Law 
<^> 1144.13(3); Criminal Law <^> 1159.2(7) 

Evidence is deemed insufficient only if the Court 
of Appeals concludes, as a matter of law, that no 
impartial factfinder could rationally find guilt be- 
yond a reasonable doubt on the evidence present- 
ed. Agnew v. U.S., 2002, 813 A.2d 192. Criminal 
Law <s=» 1159.2(7) 

In considering the sufficiency of the evidence, 
the Court of Appeals views the evidence in the 
light most favorable to the government, recogniz- 
ing the province of the trier of fact to weigh the 
evidence, determine the credibility of the wit- 
nesses, and draw reasonable inferences from the 
testimony. Agnew v. U.S., 2002, 813 A.2d 192. 
Criminal Law <3=> 1144.13(3); Criminal Law <£=> 
1159.2(9); Criminal Law &=> 1159.4(2) 

Appellate court will reverse a conviction for 
insufficiency of the evidence only where there is no 
evidence upon which a reasonable mind could infer 
guilt beyond a reasonable doubt. Pearsall v. U.S., 
2002, 812 A.2d 953, denial of post-conviction relief 
remanded 859 A2d 634. Criminal Law <&=> 
1159.2(7) 

In weighing a claim of evidentiary insufficiency, 
appellate court must view the evidence in the light 
most favorable to the government, draw all reason- 
able inferences from that evidence, and defer to 
the jury the right to weigh the credibility of wit- 
nesses.' Pearsall v. U.S., 2002, 812 A.2d 953, denial 
of post-conviction relief remanded 859 A.2d 634. 
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Criminal Law ^ 1144.13(3); Criminal Law ©=> 
1144.13(5); Criminal Law <^ 1159.4(2) 

Juries are not so susceptible that they cannot 
measure intelligently the weight of identification 
testimony that has some questionable feature. 
Perry v.' U.S., 2002, 812 A.2d 924. Criminal Law 
®=» 741(2) 

Almost invariably, weaknesses in eyewitness 
identification testimony go to weight, not admissi- 
bility. Perry v. U.S., 2002, 812 A.2d 924. Crimi- 
nal Law <3=> 741(2) 

Convictions can be sustained on the basis of the 
testimony of a single eyewitness. Perry v. U.S., 
2002, 812 A.2d 924. Criminal Law <^> 553 

Appellate court will not reverse a conviction 
based on insufficiency of evidence unless there is 
no evidence from which a reasonable mind might 
fairly conclude guilt beyond a reasonable doubt. 
Perry v. U.S., 2002, 812 A.2d 924. Criminal Law 
<3=> 1159.2(7) 

On a challenge to sufficiency of evidence to 
support conviction, appellate court reviews evi- 
dence in the light most favorable to the govern- 
ment, giving full play to the right of the fact finder 
to determine credibility, weigh the evidence, and 
draw justifiable inferences of fact, and making no 
distinction between direct and circumstantial evi- 
dence. Perry v. U.S., 2002, 812 A.2d 924. Crimi- 
nal Law <3=* 1144.13(3); Criminal Law <3^> 
1159.2(9); Criminal Law C^> 1159.4(2); Criminal 
Law «=> 1159.6 

In determining the sufficiency of the evidence, 
the appellate court applies the same standards as 
the trial court; the court views the evidence in the 
light most favorable to the government, recogniz- 
ing the province of the trier of fact to weigh the 
evidence, determine the credibility of the witness 
and to draw reasonable inference from the testimo- 
ny. Harper v. U.S., 2002, 811 A.2d 808. Criminal 
Law <3=> 1144.13(3); Criminal Law <s=> 1159.2(8); 
Criminal Law &=> 1159.2(9) 

Specific intent is a state of mind particular to 
the accused, and unless such intent is admitted, it 
must be shown by circumstantial evidence. Har- 
kins v. U.S., 2002,' 810 A.2d 895. Criminal Law <^> 
20; Criminal Law <^> 568 

The Court of Appeals views the evidence in the 
light most favorable to the government, recogniz- 
ing the province of the trier of fact to weigh the 
evidence, determine the credibility of the wit- 
nesses, and to draw reasonable inferences from the 
testimony. Harkins v. U.S., 2002, 810 A.2d 895. 
Criminal Law <§=> 1144.13(3); Criminal Law <^> 
1144.13(5); Criminal Law <&* 1159.2(9) 

In reviewing bench trials, the Court of Appeals 
"will not reverse, unless an appellant has estab- 
lished that the trial court's factual findings are 
plainly wrong or without evidence to support them. 
Harkins v. U.S., 2002, 810 A.2d 895. Criminal Law 
<s=> 260.11(4) 

In reviewing a claim of insufficiency of evidence, 
the evidence must be viewed in the light most 
favorable to the government. Smith v. U.S., 2002, 
809 A.2d 1216. Criminal Law <©^> 1144.13(3) 
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The government is not required to negate every 
possible inference of innocence before an accused 
may be found guilty of an offense beyond a reason- 
able doubt. Smith v. U.S., 2002, 809 A.2d 1216. 
Criminal Law ( S==> 561(1) 

It is only where the government has produced 
no evidence from which a reasonable mind might 
fairly infer guilt beyond a reasonable doubt that an 
appellate court can reverse a conviction. Smith v. 
U.S.. 2002, 809 A.2d 1216. Criminal Law <^> 
1159.2(7) 

In considering the sufficiency of the evidence, an 
appellate court makes no distinction between di- 
rect and circumstantial evidence, and circumstan- 
tial evidence is not intrinsically inferior to direct 
evidence. Smith v. U.S., 2002, 809 A.2d 1216. 
Criminal Law <£==> 552(4); Criminal Law <^> 1159.6 

In determining whether there is sufficient evi- 
dence or reasonable inferences therefrom which 
support the conviction, the appellate court must 
consider the evidence in the light most favorable to 
the government, Riddick v. U.S., 2002, 806 A.2d 
631, post-conviction relief denied 2004 WL 
4966334. Criminal Law <^> 1144.13(3) 

In evaluating the sufficiency of the evidence, 
appellate court views the evidence in the light most 
favorable to the government, recognizing the fact- 
finder's role in weighing the evidence, determining 
the credibility of witnesses, and drawing justifiable 
inferences from the evidence; reversal will be war- 
ranted only if the government presented no evi- 
dence upon which a reasonable mind could find 
guilt beyond a reasonable doubt. York v. U.S., 
2002, 803 A.2d 1009. Criminal Law <3=> 1144.13(3); 
Criminal Law <£=> 1144.13(5); Criminal Law <3=> 
1159.2(7); Criminal Law ®=> 1159.2(9); Criminal 
Law ©=> 1159.4(1) 

Challenges to sufficiency of evidence may be 
preserved in a non-jury proceeding whether or not 
the defense raises them at trial. Newby v. U.S., 
2002, 797 A.2d 1233. Criminal Law ^ 260.4 

The appellate court reviews claims of insufficien- 
cy of the evidence de novo, applying the same 
standard as the trial court. Robinson v. U.S., 
2002, 797 A.2d 698, certiorari denied 124 S.Ct. 
1491, 540 U.S. 1212, 158 L.Ed.2d 139. Criminal 
Law «s> 1139 

Caller's statements to detective well after caller 
placed 911 emergency telephone call were not rele- 
vant in determining whether audio taped call was 
admissible under exception to hearsay rule for 
excited utterances; rather, statements to detective 
went to weight that jury should give to substance 
of call. Malloy v. U.S., 2002, 797 A.2d 687. Crimi- 
nal Law <^> 368(3) 

When assessing evidentiary sufficiency, appel- 
late court's standard of review is necessarily defer- 
ential. Fields v. U.S., 2002, 793 A.2d 1260. Crimi- 
nal Law <©=» 1159.2(1) 

On a challenge to sufficiency of evidence, appel- 
late court views the evidence in the light most 
favorable to the government, giving full play to the 
right of the jury to determine credibility, weigh the 
evidence, and draw justifiable inferences of fact. 
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Gibson v. U.S., 2002, 792 A.2d 1059, certiorari 
denied 122 S.Ct, 2692, 536 U.S. 972, 153 L.Ed.2d 
861. Criminal Law <$=> 1144.13(3); Criminal Law 
<^> 1159.2(8); Criminal Law <&* 1159.2(9); Crimi- 
nal Law ©==> 1159.4(1) 

Evidence may be deemed sufficient to support 
conviction even if it does not exclude every reason- 
able hypothesis other than guilt. Gibson v. U.S., 
2002, 792 A.2d 1059, certiorari denied 122 S.Ct 
2692, 536 U.S. 972, 153 L.Ed.2d 861. Criminal 
Law <£=> 562 

It is only where there is no evidence upon which 
a reasonable mind might fairly conclude guilt be- 
yond a reasonable doubt that the trial court may 
properly take the case from the jury. Gibson v. 
U.S., 2002, 792 A.2d 1059, certiorari denied 122 
S.Ct. 2692, 536 U.S. 972, 153 L.Ed.2d 861. Crimi- 
nal Law <&=> 753.2(6) 

Inconsistencies in the evidence affect only its 
weight, not its sufficiency, and are in any event for 
the jury to resolve. Gibson v. U.S., 2002, 792 A.2d 
1059, certiorari denied 122 S.Ct. 2692, 536 U.S. 
972, 153 L.Ed.2d 861. Criminal Law <*=> 553; 
Criminal Law @=> 747 

On a challenge to the sufficiency of the evidence, 
the Court of Appeals views the evidence in the 
light most favorable to the government, recogniz- 
ing the factfinder's role in weighing the evidence, 
determining the credibility of witnesses, and draw- 
ing justifiable inferences from the evidence. Bell 
v. U.S., 2002, 790 A.2d 523. Criminal Law <&=> 
1144.13(3); Criminal Law <£» 1144.13(5) 

To prevail on claim that evidence was insuffi- 
cient to support conviction, defendant must estab- 
lish that the government presented no evidence 
upon which a reasonable mind could infer guilt 
beyond a reasonable doubt. Bell v. U.S., 2002, 790 
Aid 523. Criminal Law <3=> 1159.2(7) 

In reviewing sufficiency claims, the Court of 
Appeals views the evidence and draws all infer- 
ences in the light most favorable to the govern- 
ment; the prosecution need not negate every possi- 
ble inference of innocence, and evidence is legally 
insufficient to support a conviction only where 
there is no evidence upon which a reasonable mind 
could infer guilt beyond a reasonable doubt. Gor- 
don v. U.S., 2001, 783 A.2d 575, appeal after new 
trial 881 A.2d 557, certiorari denied 126 S.Ct. 1132, 
546 U.S. 1112, 163 L.Ed.2d 892. Criminal Law <£=» 
1144.13(3); Criminal Law <3=> 1144.13(5); Criminal 
Law <3=> 1159.2(7); Criminal Law <3=> 1159.2(8) 

An appellate court must deem the proof of guilt 
sufficient if, after viewing the evidence in the light 
most favorable to the prosecution, any rational 
trier of fact could have found the essential ele- 
ments of the crime beyond a reasonable doubt. 
Rivas v. U.S., 2001, 783 A.2d 125. Criminal Law 
<^> 1144.13(3); Criminal Law <3=> 1159.2(7) 

If the evidence, when viewed in the light most 
favorable to the government, is such that a reason- 
able juror must have a reasonable doubt as to the 
existence of any of the essential elements of the 
crime, then the evidence is insufficient, and the 
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appellate court must say so. Rivas v. U.S., 2001, 
783 A.2d 125. Criminal Law <&=> 1159.2(7) 

When considering claims of evidentiary insuffi- 
ciency in a criminal case, the appellate court views 
the evidence in the light most favorable to the 
government. Nowlin v. U.S., 2001, 782 A.2d 288. 
Criminal Law <5=> 1144.13(3) 

The trial court's factual findings in a bench trial 
will not be overturned unless they are plainly 
wrong or without evidence to support them. Now- 
lin v. U.S., 2001, 782 A.2d 288. Criminal Law <^> 
260.11(3.1) 

To prevail on a claim of evidentiary insufficiency, 
appellant is required to show that the facts did not 
amount to evidence upon which a reasonable mind 
could find guilt beyond a reasonable doubt. Now- 
lin v. U.S., 2001, 782 A.2d 288. Criminal Law ©^ 
1159.2(7) 

In reviewing sufficiency of the evidence claims, 
Court of Appeals views the evidence and draws all 
reasonable inferences in the light most favorable to 
the government. McCoy v. U.S., 2001, 781 A2d 
765. Criminal Law'<&=> 1144.13(3) 

Court of Appeals does not distinguish between 
direct and circumstantial evidence when reviewing 
a sufficiency of the evidence claim. McCov v. U.S., 
2001, 781 A.2d 765. Criminal Law <S^ 1159.6 

When reviewing claims of insufficient evidence, 
the appellate court views the evidence in the light 
most favorable to the government, affording the 
trier of fact great deference in weighing the evi- 
dence, assessing witness credibility, and drawing 
reasonable inferences. Phillips v. U.S., 2001, 778 
A.2d 281. Criminal Law <$=* 1144.13(3); Criminal 
Law <©=> 1144.13(5); Criminal Law ^> 1159.2(9); 
Criminal Law <&=» 1159.4(1) 

In evaluating a claim of evidentiary insufficiency, 
the appellate court must view the evidence in a 
light most favorable to the government, recogniz- 
ing the jury's province to weigh the evidence, 
determine the credibility of witnesses, and make 
justifiable inferences from the evidence. Smith v. 
U.S., 2001, 777 A.2d 801. Criminal Law &=> 
1144.13(3); Criminal Law &=> 1159.2(8); Criminal 
Law <^> 1159.2(9); Criminal Law ©=> 1159.4(2) 

Reversal for insufficiency of the evidence will be 
warranted only if there is no evidence upon which 
a reasonable mind might fairly conclude guilt be- 
yond a reasonable doubt. Smith v. U.S., 2001, 777 
A.2d 801. Criminal Law <£=» 1159.2(7) 

The relevant question on appeal, regarding the 
sufficiency of the evidence, is whether, after view- 
ing the evidence in a light most favorable to the 
government, a rational trier of fact could have 
found the essential elements of the crime beyond a 
reasonable doubt. Smith v. U.S., 2001, 777 A.2d 
801. Criminal Law &* 1159.2(7) 

Like the trial court, the appellate court does not 
distinguish between direct and circumstantial evi- 
dence in its review of the denial of a motion for 
judgment of acquittal. Smith v. U.S., 2001, 777 
A.2d 801. Criminal Law <^ 1159.6 
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The appellate standard of review for claims of 
insufficient evidence is whether a reasonable fact- 
finder could have found the defendant guilty on the 
evidence presented by the government. Mungo v. 
U.S., 2001, 772 Aid 240. Criminal Law <&> 
1159.2(1) 

Court of Appeals will reverse a conviction on the 
basis of insufficient evidence only if, after viewing 
the evidence in the light most favorable to the 
government, it can be said that the decision is 
clearly erroneous. Pernell v. U.S., 2001, 771 A.2d 
992. 'Criminal Law ®=> 1144.13(3); Criminal Law 
€=> 1159.2(1) 

The Court of Appeals can reverse for insufficien- 
cy of the evidence only if there is no evidence upon 
which a reasonable mind might fairly conclude 
guilt beyond a reasonable doubt. Pernell v. U.S., 
2001, 771 A.2d 992. Criminal Law <$=> 1159.2(7) 

When addressing a challenge to the sufficiency 
of the evidence in a criminal case, the evidence 
must be viewed in the light most favorable to the 
prosecution to determine whether a reasonable 
factfinder could find guilt beyond a reasonable 
doubt, Lewis v. U.S., 2001, 767 A.2d 219. Crimi- 
nal Law <s=> 1144.13(3); Criminal Law <3=> 1159.2(7) 

For purposes of a challenge to the sufficiency of 
the evidence in a criminal case, the evidence must 
support an inference, rather than mere specula- 
tion, as to each element of an offense. Lewis v. 
U.S., 2001, 767 A.2d 219. Criminal Law <&* 568 

A conviction will be overturned for insufficient 
evidence only where there has been no evidence 
produced from which guilt may reasonably be in- 
ferred. Lewis v. U.S., 2001, 767 A.2d 219. Crimi- 
nal Law €=> 1159.2(2) 

Motion for judgment of acquittal must be grant- 
ed if the evidence, when viewed in the light most 
favorable to the government, is such that a reason- 
able juror must have a reasonable doubt as to the 
existence of any of the essential elements of the 
crime. White v. U.S., 2000, 763 A.2d 715. Crimi- 
nal Law <5^ 753.2(6) 

In reviewing claims challenging the sufficiency 
of the evidence to support a conviction, the Court 
of Appeals views the evidence and draws all infer- 
ences in the light most favorable to the govern- 
ment. Moore v. U.S., 2000, 757 A.2d 78. Criminal 
Law ©=> 1144.13(3); Criminal Law @=> 1144.13(5) 

Court of Appeals, when reviewing claims chal- 
lenging the sufficiency of the evidence to support a 
conviction, defers to the fact finders right to weigh 
the evidence, determine the credibility of wit- 
nesses, and draw inferences from the evidence 
presented. Moore v. U.S., 2000, 757 A.2d 78. 
Criminal Law ©=» 1159.2(1); Criminal Law <&=> 
1159.2(8); Criminal Law ©=> 1159.4(2) 

Court of Appeals does not distinguish between 
direct and circumstantial evidence when reviewing 
a claim challenging the sufficiency of the evidence 
to support a conviction. Moore v. U.S., 2000, 757 
A.2d 78. Criminal Law <3=> 1159.6 

Evidence is legally insufficient to support a con- 
viction only where there is no evidence upon which 
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a reasonable mind could infer guilt. Moore v. 
U.S., 2000, 757 A.2d 78, Criminal Law @=» 562 

23. — — Reservation of grounds for review, ev- 
idence 

Defendant waived appellate review of his claim, 
on appeal from burglary conviction, that civil pro- 
tection order against him was defective, where 
defendant did not appeal from order. Bodrick v. 
U.S., 2006, 892 A.2d 1116. Criminal Law &* 
1081(2) 

Defendant preserved for appellate review his 
claim that statements made by codefendants dur- 
ing their plea proceedings should not have been 
admitted at defendant's trial, even though counsel 
did not expressly object during defendant's trial to 
admission of plea statements; counsel filed notice 
with court that he was joining in all motions made 
by codefendants at their separate, prior trial, and 
it was understood that judge at defendant's trial 
was adopting evidentiary rulings made in codefen- 
dants' prior trial. Williams v. U.S., 2004, 858 A.2d 
978. Criminal Law <s=> 1043(1) 

Defendant did not waive appellate review of 
Jencks issue, regarding his request for unavailable 
declarant's grand jury testimony which might im- 
peach excited utterance admitted at trial under 
hearsay exception, though the issue was not identi- 
fied as one of the three questions presented in 
defendant's appellate opening brief and instead 
was presented in a footnote consisting of 25 single- 
spaced lines; the footnote succinctly but effectively 
explained the Jencks issue, the government's reply 
brief contained a responsive footnote consisting of 
22 single-spaced lines with citations to supporting 
authority, and supplemental briefing ordered by 
the appellate court after oral argument allowed the 
Jencks issue to be fully briefed. Watkins v. U.S., 
2004, 846 A.2d 293. 'Criminal Law <z=> 1130(2) 

Court of Appeals would deem abandoned issue 
of whether defendant's statement to police should 
be suppressed on ground that, although defendant 
was in custody, statement was spontaneous decla- 
ration, as defendant made no argument in his brief 
to support suppression of statement. Beaner v. 
U.S., 2004, 845 A.2d 525. Criminal Law <*=> 
1130(5) 

A party objecting to the admission of evidence in 
a criminal proceeding must do so timely in order to 
preserve the issue for appellate review. Ebron v. 
U.S., 2003, 838 A.2d 1140, certiorari denied 125 
S.Ct. 347, 543 U.S. 939, 160 L.Ed.2d 247, habeas 
corpus denied 2008 WL 4609971. Criminal Law 
<^ 1036.1(1) 

Murder defendant's objection to threats evi- 
dence admitted through witness's direct examina- 
tion testimony describing manner in which two 
trial spectators made throat-slashing gestures dur- 
ing witness's testimony satisfied purpose behind 
''contemporaneous objection rule," by putting trial 
court on notice of objection, the reason for it, and 
the relief sought, thus preserving for appellate 
review issue as to whether defendant was preju- 
diced by evidence; in making the objection, defense 
counsel argued that the fact that gestures might 
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have been made "doesn't necessarily mean that it 
was because of ["codefendants'J." Ebron v. U.S., 
2003, 838 A.2d 1140, certiorari denied 125 S.Ct. 
347, 543 U.S. 939, 160 L.Ed.2d 247, habeas corpus 
denied 2008 WL 4609971. Criminal Law @=> 
1036.1(8) 

Defendant's claim that prosecutor improperly 
showed to jury graphic and inflammatory color 
photographs during rebuttal argument of murder 
prosecution, was properly preserved for appellate 
review, where trial judge considered the propriety 
of prosecutor's actions and gave curative instruc- 
tion regarding such matter. Chatmon v. U.S., 

2002, 801 A.2d 92. Criminal Law ©=> 1037.1(3) 
Pretrial motion preserved defendant's constitu- 
tional challenge to the admission of statements 
allegedly against penal interest, even though the 
defendant did not specifically mention the confron- 
tation clause in his opening brief. Doret v. U.S., 
2000, 765 A.2d 47, certiorari denied 121 S.Ct. 1980, 
532 U.S. 1030, 149 L.Ed.2d 772. Criminal Law <£=> 
1036.1(5) 

23.5. Closing argument 

If the prosecutor's comment during closing argu- 
ments is an impermissible expression of personal 
opinion, the appellate court will nonetheless affirm 
the conviction, unless the accused suffered sub- 
stantial prejudice as a result of the comment. 
West v. U.S'., 2005, 866 A.2d 74. Criminal Law <^> 
1171.1(2.1) 

Assuming that defense counsel's argument in 
closing that defendant might have picked up the 
gun used in the murder in order to sell was an 
admission of guilt rather than an alternative argu- 
ment, defendant was not entitled to a new trial, 
where the admission only affected the charge of 
carrying a pistol without a license, of which defen- 
dant was acquitted. Pinkney v. U.S., 2004, 851 
A.2d 479. Criminal Law <3=> 1943 

Assuming that defense counsel's argument in 
closing that defendant might have picked up the 
gun used in the murder in order to sell was an 
admission of guilt on the carrying a pistol without 
a license charge rather than an alternative argu- 
ment, such admission was not grounds for reversal 
of his murder and assault with a deadly weapon 
convictions; at most defense counsel's argument 
placed defendant at the murder scene, but it w T as 
not a stipulation to facts that amounted to the 
functional equivalent of a guilty plea on the mur- 
der and assault charges. Pinkney v. U.S., 2004, 
851A.2d479. Criminal Law <s=> 1943 

Prosecutor's closing argument in which he re- 
ferred to a police officer's testimony that the street 
lights were functioning properly upon the officer's 
arrival, without also mentioning that the officer 
arrived on the scene more than an hour after the 
accident and that a witness testified that the lights 
were "messed up," was proper in prosecution of 
defendant, whose car struck and killed pedestrian, 
for negligent homicide; prosecutor merely posed to 
the jury a rhetorical question that made reference 
to testimony it had already heard. Butts v. U.S., 

2003, 822 A*.2d 407. Criminal Law <s=> 2095 
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During closing arguments, the parties may make 
reasonable comments on the evidence and argue 
all reasonable inferences from the evidence ad- 
duced at trial; however, counsel are not permitted 
to go beyond reasonable inferences and engage in 
impermissible speculation. Umanzor v. U.S., 2002, 
803 A.2d 983, certiorari denied 124 S.Ct. 198, 540 
U.S. 871, 157 L.Ed.2d 130, post-conviction relief 
denied 2004 WL 5332497, reconsideration denied 
2004 WL 5332496. Criminal Law <3=> 2103 

Determining whether counsel's statements in 
closing arguments reflect a reasonable inference or 
impermissible speculation is usually a task best 
suited to the trial judge, who is on the spot and has 
a vantage point superior to an appellate court. 
Umanzor v. U.S., 2002, 803 A.2d 983, certiorari 
denied 124 S.Ct. 198, 540 U.S. 871, 157 L.Ed.2d 
130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Criminal Law <3=> 2200 

Because a trial court has broad discretion in 
controlling the scope of closing argument, The 
Court of Appeals reviews a decision to restrict 
such argument under an abuse of discretion stan- 
dard; discretion is abused, however, if the court 
prevents defense counsel from making a point 
essential to the defense. Haley v. U.S., 2002, 799 
A.2d 1201. Criminal Law <&=> 1152.19(7) 

A prosecutor or defense attorney may not go 
beyond reasonable inference and engage in imper- 
missible speculation during closing argument. 
Hager v. U.S, 2002, 791 A.2d 911, certiorari denied 
125 S.Ct. 290, 543 U.S. 846, 160 L.Ed.2d 74. Crim- 
inal Law <s=> 2072 

Proper exercise of closing argument is to review 
the evidence and to explicate those inferences 
which may reasonably be drawn from the evidence; 
determining what constitutes a reasonable infer- 
ence or impermissible speculation is usually a task 
best suited to the trial judge. Hager v. U.S, 2002, 
791 A.2d 911, certiorari denied 125 S.Ct. 290, 543 
U.S. 846, 160 L.Ed.2d 74. Criminal Law <*=> 2072; 
Criminal Law <^> 2103 

24. Instructions 

Error in giving predeliberation charge given to 
jury concerning "attitude and conduct of jurors" 
was not plain error in prosecution for murder; 
although instruction tilted toward desirability of 
verdict, jury deliberated for some nine hours be- 
fore signaling that it could not reach agreement, 
presence of charge did not seriously affect fair- 
ness, integrity or public reputation of judicial pro- 
ceedings, and charge did not create impermissible 
risk of jury coercion. Jones v. U.S, 2008, 946 A.2d 
970. Criminal Law ®=» 1038.1(3.1) 

Predeliberation charge given to jury concerning 
"attitude and conduct of jurors," which stated that 
final test of quality of jury's service would lie in 
verdict returned to courtroom, not in opinions jury 
held as it retired, was error in prosecution for 
murder; in course of stressing distinction between 
"opinions" jurors could hold and verdict they 
reached, charge conveyed evident bias favoring 
latter, and instruction did not include language 



152 



CRIMINAL PROCEDURE 

balanced against desirability of agreement that 
reminded jurors not to surrender their honestly 
held convictions, even if that prevented agreement. 
Jones v. U.S., 2008, 946 A.2d 970. Criminal Law 
©=> 79805) 

Trial judge's corrective instruction, in response 
to prosecutor's misstatements of defense witness's 
testimony during closing and rebuttal arguments, 
did not constitute plain error; immediately after 
defendant objected to prosecutor's misstatements, 
judge instructed jury that parties disagreed about 
what witness had said, that judge did not have 
transcript of witness's testimony and implicitly 
could not resolve the parties' disagreement from 
his notes and memory, and that jurors should rely 
on their own recollections of witness's testimony, 
defense counsel corrected prosecutor's misstate- 
ments in his closing argument, and this was not 
relatively weak and wholly circumstantial case or 
case that turned largely on the credibility of wit- 
nesses. Simmons v. U.S., 2008, 940 A.2d 1014. 
Criminal Law <^> 1038.1(3.1) 

When responding to jury's questions asking 
whether charges could be reduced from felonies to 
lesser felonies or misdemeanors, whether sentenc- 
ing could be limited to community service, and how 
jury could recommend lightest sentence possible 
under the law, trial court did not commit plain 
error when, while reinstructing the jury, court 
stated that possible punishment was not relevant 
to jury's deliberations, advised jury concerning a 
possible separate recommendation after the verdict 
provided it was on a separate piece of paper, and 
stated that court would consider the recommenda- 
tion, but it was not binding on the court, Head- 
speth v. U.S., 2006, 910 A.2d 311. Criminal Law 
$=> 1039 

Trial court's refusal to give missing evidence 
instruction based on government's failure to pro- 
duce shirt worn by victim defendant was accused 
of robbing and shooting was not reversible error, 
in trial for felony murder and related offenses; 
evidence did not show that shirt was ever made 
available to government, and inference that miss- 
ing shirt would have been adverse to government 
was not natural and reasonable one under circum- 
stances. Robinson v. U.S., 2006, 890 A.2d 674, 
appeal after new sentencing hearing 946 A.2d 334. 
Criminal Law <^> 1173.2(5) 

On a challenge to an anti-deadlock instruction, 
Court of Appeals' role is to determine whether, 
from all the surrounding circumstances, it appears 
that the charge was coercive; the determination of 
whether coercion exists in a particular case is 
made by considering the coercive potential of the 
situation from the jurors' perspective and the ef- 
fect of the actions of the trial judge in exacerbating 
or alleviating potential coercion. Trapps v. U.S., 
2005, 887 A.2d 484. Criminal Law @=> 865(1) 

Court of Appeals would review for plain error 
issue of whether trial court erred in giving jury 
second anti-deadlock instruction, as defendant 
failed to make objection with specificity to instruc- 
tion in trial court. Trapps v. U.S., 2005, 887 A.2d 
484. Criminal Law ©^ 1039 
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Court of Appeals would review for plain error 
issue of whether trial court gave improper aiding 
and abetting instruction, in prosecution for posses- 
sion of cocaine with intent to distribute, as defen- 
dant failed to object to instruction with specificity 
before jury began its deliberations, as required by 
rule, despite having had ample opportunity to do 
so before trial court instructed jury, and even after 
instruction was complete but before jury retired to 
deliberate. Super. Trapps v. U.S., 2005, 887 A.2d 
484. Criminal Law <^> 1043(2) 

In reviewing a challenged instruction, the Court 
of Appeals considers the instruction as a whole in 
the context of the entire charge. Trapps v. U.S., 
2005, 887 A2d 484. Criminal Law <S=> 822(1) 

Defendant's failure to raise objections in the 
manner required by rule requiring objection to a 
jury instruction to be raised with specificity before 
jury begins its deliberations limits the scope of 
appellate review to plain error. Super. Trapps v. 
U.S., 2005, 887 A.2d 484. Criminal Law <^ 
1043(2) 

Giving of second anti-deadlock instruction to 
jury during deliberations was not coercive, in pros- 
ecution for possession of cocaine with intent to 
distribute; trial court delivered first anti-deadlock 
instruction and then dismissed jury for the day, 
and, after receiving another note from jury on 
following day stating that jury was deadlocked, 
trial court gave anti-deadlock instruction in the 
late morning, but jury did not return verdict until 
late afternoon. Trapps v. U.S., 2005, 887 A.2d 484. 
Criminal Law ©^ 865(1) 

In determining whether requested defense in- 
struction was properly denied, the Court of Ap- 
peals must review the record in the light most 
favorable to the defendant. Fearwell v. U.S., 2005, 
886 A2d 95. Criminal Law <$=* 1144.14 

In reviewing claims of instructional errors, 
Court of Appeals considers the instructions as a 
whole. Rorie v. U.S., 2005, 882 A.2d 763. Crimi- 
nal Law <s=> 822(1) 

When a defendant fails to object to a jury in- 
struction in the manner required by rule that 
mandates a specific objection before the jury re- 
tires to consider its verdict, the Court of Appeals is 
limited to reviewing that instruction for plain er- 
ror. Brown v. U.S., 2005, 881 A.2d 586. Criminal 
Law &» 1038.1(7) 

The jury is presumed to follow instructions, and 
the Court of Appeals will not upset the verdict by 
assuming that the jury declined to do so. McNee- 
ly v. U.S., 2005, 874 A.2d 371. Criminal Law <&=> 
1144.15 

The erroneous submission to the jury of an 
offense of which the accused is not convicted is not 
reversible error unless there is prejudice. Abdus- 
Price v. U.S., 2005, 873 A.2d 326. Criminal Law 
<&=> 1172.8 

Appellate court reviews allegedly erroneous in- 
struction given for its compatibility with the law. 
Roy v. U.S., 2005, 871 A.2d 498, certiorari denied 
126 S.Ct. 2346, 547 U.S. 1162, 164 L.Ed.2d 839. 
Criminal Law <S=> 1134.51 
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As an exception to the general rule disfavoring 
instructions regarding the weight and credibility of 
the testimony of specific witnesses or classes of 
witnesses, the standard instruction on accomplice 
testimony benefits defendant by admonishing the 
jury to view cautiously the testimony of an alleged 
accomplice no matter how small his role, regard- 
less of his degree of participation in the charged 
crime. Byrd v. U.S., 2005, 870 A.2d 71. Criminal 
Law <^> 780(1) 

When there has been objection, the Court of 
Appeals reviews a trial court's decision on rein- 
structing the jury for abuse of discretion. Jenkins 
v. U.S., 2005, *870 A.2d 27. Criminal Law ^> 1155 

In determining whether a defense instruction 
was properly denied, an appellate court reviews 
the evidence in the light most favorable to the 
defendant. Bryant v. U.S., 2004, 859 A.2d 1093. 
Criminal Law<3=> 1144.14 

Instructing jury that conscious disregard meant 
that defendant knowingly engaged in acts that 
ignored danger of such acts that reasonable person 
would know could cause death or serious bodily 
harm was not plain error; jury voting to convict 
defendant of voluntary manslaughter would not 
have voted to acquit him if informed of more 
stringent intent requirement, if properly instruct- 
ed, it was unlikely that jury would have found that 
defendant was not subjectively aware that shooting 
victim in chest created high risk that victim would 
die or sustain serious injury, and even if defendant 
stated that he did not intend to kill or injure 
victim, his conduct reflected subjective awareness 
of extreme risk of death or serious injury. 
Williams v. U.S., 2004, 858 A.2d 984, certiorari 
denied 125 S.Ct 2924, 545 U.S. 1122, 162 L.Ed.2d 
308. Criminal Law @=> 1038.1(4) 

Instructing jury that if defendant honestly and 
reasonably believed that he was acting in self- 
defense, then self-defense was defense to both 
second-degree murder and voluntary manslaughter 
while armed was not plain error; trial court in- 
formed jury numerous times that burden was on 
State to prove that defendant did not act in self- 
defense and made its burden clear, there was no 
indication that jury was confused with regard to 
burden of proof on self-defense, jury sent no notes 
to trial court to this effect, and there was sufficient 
evidence from which jury could find that State 
proved beyond reasonable doubt that defendant 
did not act in self-defense. Williams v. U.S., 2004, 
858 A.2d 984, certiorari denied 125 S.Ct. 2924, 545 
U.S. 1122, 162 L.Ed.2d 308. Criminal Law <3=> 
1038.1(4) 

Instructing jury that specific intent meant de- 
fendant knew he was acting wrongfully or was 
disregarding law when he fired shots at victim was 
not plain error; this was similar language used in 
state criminal jury instructions and another case, 
there was no likelihood that instruction would di- 
lute government's burden of proof, after giving 
instruction, court immediately added correct state- 
ment of law, and instruction did not permit jury to 
reject defendant's self-defense claim, as trial court 
explained clearly that it was government's burden 
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to prove beyond reasonable doubt that defendant 
did not act in self-defense. Williams v. U.S., 2004, 
858 A.2d 984, certiorari denied 125 S.Ct. 2924, 545 
U.S. 1122, 162 L.Ed.2d 308. Criminal Law ^ 
1038.1(4) 

In reviewing claims of instructional errors, 
Court of Appeals considers the instructions as a 
whole. Williams v. U.S., 2004, 858 A.2d 984, cer- 
tiorari denied 125 S.Ct. 2924, 545 U.S. 1122, 162 
L.Ed.2d 308. Criminal Law &* 822(1) 

Objections to charges must be specific enough to 
direct the judges' attention to the correct rule of 
law and a party's request for jury instructions 
must be made with sufficient precision to indicate 
distinctly the party's thesis; the purpose of the rule 
is to allow the other side to respond and the trial 
court to correct the error and thereby avoid jetti- 
soning the trial. Williams v. U.S., 2004, 858 A.2d 
984, certiorari denied 125 S.Ct. 2924, 545 U.S. 
1122, 162 L.Ed.2d 308. Criminal Law ®=» 844(1); 
Criminal Law ©^ 846 

In reviewing the denial of a requested defense 
instruction, Court of Appeals examines the evi- 
dence in the light most favorable to the defendant. 
Hernandez v. U.S., 2004, 853 A.2d 202, on remand 
2004 WL 4966339. Criminal Law &=> 1144.14 

Although a trial judge may properly refuse to 
give a defendant's requested jury instruction 
where no factual or legal basis for it exists, the 
failure to give such an instruction where some 
evidence supports it is reversible error. Hernan- 
dez v. U.S., 2004, 853 A.2cl 202, on remand 2004 
WL 4966339. Criminal Law <^ 830; Criminal 
Law ©=> 1173.2(1) 

Defendant waived all but plain error review of 
trial court's failure to instruct jury on charge of 
misdemeanor unlawful possession of marijuana by 
failing timely to object to such failure. Smith v. 
U.S., 2004, '847 A.2d 1159. Criminal Law ®=» 
1038.2 

In reviewing jury instructions, Court of Appeals 
looks at the instructions as a whole in assessing 
whether they constituted prejudicial error. Bates 
v. U.S., 2003, 834 A.2d 85. Criminal Law <&=> 
822(1) 

A lesser included offense instruction is proper 
when the lesser offense consists of some, but not 
every element, of the greater offense, and the 
evidence is sufficient to support the lesser charge. 
Hawthorne v. U.S., 2003, 829 A.2d 948. Criminal 
Law <s=> 795(1.5); Criminal Law <3^ 795(2.1) 

A defendant does not have a unilateral right to 
pursue a risk-all strategy by opposing a request 
for a lesser included offense instruction. Haw- 
thorne v. U.S., 2003, 829 A.2d 948. Criminal Law 
<^> 795(2.90) 

Appellate court presumes that jury follows trial 
court's instructions. Porter v. U.S., 2003, 826 A.2d 
398, amended on denial of rehearing. Criminal 
Law ©=> 1144.15 

Objections to jury instructions must be made 
with specificity. Jones v. U.S., 2002, 813 A.2d 220. 
Criminal Law <s=» 844(1) 
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Trial court did not commit plain error by failing 
to instruct on the "drug-free zone" element of 
charges of distributing cocaine in a drug-free zone 
and possession of cocaine with intent to distribute 
it in a drug-free zone, as no rational jury could 
have failed to find the element; the jury made the 
finding on the verdict form despite the lack of an 
instruction, and there was uncontroverted testimo- 
ny that defendant possessed the drugs when he 
was 357 feet away from a school. Bellamy v. U.S., 
2002, 810 A.2d 401, post-conviction relief granted 
1998 WL 35151615. Criminal Law @=> 1038.2 

Curative instruction as given in charge to jury, 
that results of polygraphs were not admissible in a 
trial because they were unreliable and that jurors 
should not let topic come up in their thinking or in 
their discussions, was sufficient in murder prosecu- 
tion to cure any prejudice arising from reference 
by essential government witness to having taken a 
lie detector test, where curative instruction was 
delayed until final instructions at defense counsel's 
request and was crafted by defense counsel. 
Welch v. U.S., 2002, 807 A.2d 596, certiorari denied 
123 S.Ct 914, 537 U.S. 1132, 154 L.Ed.2d 821. 
Criminal Law ©=> 1169.5(4) 

A defendant generally is entitled to an instruc- 
tion as to any recognized defense for which there 
exists evidence sufficient for a reasonable jury to 
find in his favor. Outlaw v. U.S., 2002, 806 A.2d 
1192. Criminal Law ©=» 772(6) 

Trial court's response to jury's question on 
subject of constructive possession, during deliber- 
ations in weapons prosecution, agreeing that con- 
structive possession could be joint, created imper- 
missible risk that defendant's conviction was 
grounded in theory unsupported by evidence, 
where there was no evidence that defendant con- 
structively possessed weapon in possession of 
anyone else; prosecution relied on sole possession 
theory at trial and presented no evidence that 
anyone other than defendant had possessed a 
weapon, and jury's question and court's answer 
implicitly assumed that defendant could be con- 
victed if someone else had discarded gun found 
by police. Thomas v. U.S., 2002, 806 A2d 626. 
Criminal Law <£=> 863(2) 

Jury's question, in prosecution on weapons pos- 
session charges, concerning whether "more than 
one person [can] have constructive possession of a 
thing," together with trial court's affirmative an- 
swer, assumed, without any evidentiary support, 
that defendant could be convicted if one of his 
companions had thrown down gun discovered by 
police. Thomas v. U.S., 2002, 806 A.2d 626. Crim- 
inal Law <£=> 863(2) 

The trial court's conditional self-defense jury 
instruction did not constitute plain error; instruc- 
tion substantially complied with pattern self-de- 
fense jury instructions, the court spent considera- 
ble time instructing the jury on self-defense, the 
court instructed the jury that the State was re- 
quired to prove beyond a reasonable doubt that 
defendant did not act in self-defense, defense coun- 
sel agreed to the instruction offered by the court, 
and defendant failed to establish that he was prej- 
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udiced bv the instruction. Lopez v. U.S., 2002, 801 
A2d 39/ Criminal Law <^ 1038.1(4) 

In examining an alleged error in a jury instruc- 
tion, the Court of Appeals reviews the instructions 
in their entirety. Lopez v. U.S., 2002, 801 A.2d 39. 
Criminal Law <$=> 822(1) 

Defendant charged with aggravated assault 
failed to preserve for appellate review his conten- 
tion that trial court's failure to instruct jury on 
definition of "serious bodily injury" amounted to 
reversible error, where defendant neither request- 
ed such instruction nor failed to object to instruc- 
tions as given. Wilson v. U.S., 2001, 785 A2d 321. 
Criminal Law <3=> 1038.3 

Trial court's failure to instruct jury, in prosecu- 
tion for aggravated assault, on definition of "seri- 
ous bodily injury," although error, and arguably in 
contravention of settled law, did not implicate any 
substantial right and was not plain error, absent 
any indication that jury misunderstood elements of 
offense or that instruction given misled or con- 
fused jury, where definition was not integral part 
of any element of offense, trial court did not omit 
any element of offense from final instructions, and 
evidence that victim suffered protracted loss of 
vision in his left eye was sufficient to prove serious 
bodily injury, given that victim was legally blind in 
his right eye. Wilson v. U.S., 2001, 785 A.2d 321. 
Criminal Law <^ 1038.2 

Trial court's failure to instruct jury, in prosecu- 
tion for aggravated assault, on definition of "seri- 
ous bodily injury," was arguably in contravention 
of settled law for purposes of plain error analysis; 
competent prosecutors and judges reading aggra- 
vated assault statute should have known that the 
words "serious bodily injury" were significant and 
did not mean simply any tvpe of injury, no matter 
how small. Wilson v. U.S., 2001, 785 A.2d 321. 
Criminal Law <$=> 1038.2 

Omission from jury instructions of a definition of 
a term appearing in an element of the statutory 
crime is not equivalent, for purposes of plain error 
analvsis, to the omission of an essential element of 
the crime. Wilson v. U.S., 2001, 785 A.2d 321. 
Criminal Law <$=> 1038.2 

Assuming that trial court's failure to instruct 
jury, in prosecution for aggravated assault, on 
definition of "serious bodily injury" affected some 
substantial right enjoyed by defendant, such error 
did not amount to plain error, where defendant 
could demonstrate neither actual innocence nor 
any impact on fairness, integrity, or public reputa- 
tion of his trial; defendant admitted to cutting 
victim's eyeball during an altercation, and evidence 
was sufficient to support finding of serious bodily 
injury. Wilson v. U.S., 2001, 785 A.2d 321. Crimi- 
nal Law <$=> 1038.2 

Under review for plain error for failure to grant 
proposed jury instruction, reversal is warranted 
only in exceptional circumstances where a miscar- 
riage of justice would otherwise result, and thus, a 
defendant bears the heavy burden of showing that 
the jury instructions as given were so clearly 
prejudicial to substantive rights as to jeopardize 
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the very fairness and integrity of the trial. Gor- 
don v. U.S., 2001, 783 A.2d 575, appeal after new 
trial 881 Aid 557, certiorari denied 126 S.Ct. 1132, 
546 U.S. 1112, 163 L.Ed.2d 892. Criminal Law <3==> 
1038.2; Criminal Law <^ 1163(5) 

Error was not harmless, in prosecution for ag- 
gravated assault while armed, in trial court's fail- 
ure to define "serious bodily injury," as medical 
evidence was conflicting in regard to whether vic- 
tim's injuries of broken collarbone and arterial 
bleeding were life threatening, and jury would not 
necessarily have found serious bodily injury if it 
were correctly instructed. Zeledon v. U.S., 2001, 
770 A.2d 972. Assault And Battery <^> 96(7); 
Criminal Law <3==> 1173.2(2) 

While curative instructions cannot be counted on 
to eradicate the harm in every case of prosecutori- 
al misconduct, the trial court's considered assess- 
ment of the situation is entitled to the Court of 
Appeals' respect. Bates v. U.S., 2000, 766 A.2d 
500. Criminal Law ©=* 2192 

Jury is presumed to follow the law as given by 
court." McCoy v. U.S., 2000, 760 A.2d 164, certio- 
rari denied 121 S.Ct. 1636, 532 U.S. 987, 149 
L.Ed.2d 496, certiorari denied 121 S.Ct, 2257, 533 
U.S. 909, 150 L.Ed.2d 243, certiorari denied 122 
S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, certiorari 
denied 122 S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 
399. Criminal Law &=> 1144.15 

The jury is presumed to follow the trial court's 
instructions. Gaither v. U.S., 2000, 759 A.2d 655, 
mandate recalled and corrected 816 A.2d 791. 
Criminal Law c=> 1144.15 

In determining whether the evidence presented 
supports the requested jury instruction, the Court 
of Appeals must view that evidence in the light 
most favorable to the party requesting the instruc- 
tion. Johnson v. U.S., 2000, 756 A.2d 458. Crimi- 
nal Law <&=> 1144,14 

Because the purpose of a lesser-included offense 
instruction is to provide the jury with the means to 
convict of the offense properly proven by the evi- 
dence, and not to give the jury a choice as between 
two offenses for both of which there is sufficient 
evidence, a defendant is not entitled to a lesser- 
included offense if the disputed facts the jury must 
find to convict on the lesser-included offense also 
would suffice, when considered with undisputed 
facts, to convict on the greater offense. Johnson v. 
U.S., 2000, 756 A.2d 458. Criminal Law ©=> 
795(2,1) 

25. Jury composition 

Trial court made adequate inquiry regarding 
juror bias, after juror told trial court, on first full 
day of deliberations, that on the preceding day she 
had seen someone she knew in the courtroom, she 
thought the person was a friend of defendant, and 
she was afraid because the person knew where she 
lived; trial court individually questioned four other 
jurors who had noticed that the juror in question 
had been upset and who had spoken to her about 
it, and after looking at their reactions the trial 
court concluded the four other jurors could be fair 
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and impartial. West v. U.S., 2005, 866 A.2d 74. 
Criminal Law ®=» 868 

The determination of juror bias or prejudice lies 
particularly within the discretion of the trial court, 
reversible only for a clear abuse of discretion. 
West v. U.S., 2005, 866 A.2d 74. Criminal Law &=> 
1152.2(2); Jury ©=> 149 

The Court of Appeals will not reverse the trial 
court's exercise of discretion regarding whether to 
strike a juror for cause unless the juror's partiality 
is manifest. Ahmed v. U.S., 2004, 856 A.2d 560. 
Criminal Law ©^ 1152.2(2) 

The trial judge has broad discretion when decid- 
ing whether to strike a juror for cause. Ahmed v. 
U.S., 2004, 856 A.2d 560. Jury ©^ 85 

Any error in trial court's failure to inter-view 
"holdout" juror before dismissing her during delib- 
erations was invited by defense counsel's vigorous 
objection to any interview of "holdout" juror by 
court, in prosecution for weapons offenses. Brax- 
ton v. U.S., 2004, 852 A.2d 941. Criminal Law <3=> 
1137(2) 

Court of Appeals would not find error in trial 
court's refusal to grant defense counsel's motion 
for mistrial, after trial court dismissed juror dur- 
ing deliberations after concluding that juror was 
not following court's instructions, in prosecution 
for weapons offenses, especially when no claim of 
error with respect to trial court's failure to declare 
mistrial had been asserted on behalf of defendant. 
Braxton v. U.S., 2004, 852 A.2d 941. Criminal Law 
<^> 1134.52 

Determination of juror bias or prejudice lies 
particularly within the discretion of the trial court, 
reversible only for a clear abuse of discretion and 
the findings of fact underlying that determination 
are entitled to great deference. Bates v. U.S., 
2003, 834 A.2d 85. Criminal Law &=> 1152.2(2); 
Criminal Law ©=> 1158.17; Jury &=> 97(1) 

Dismissal of juror whom trial court found to be 
in a "distracted, emotional state" due to onset of 
her husband's illness was not abuse of discretion in 
criminal prosecution. Lay v. U.S., 2003, 831 A.2d 
1015. Jury @=> 149 

On Batson claim that prosecutor has used per- 
emptory challenges in manner violating equal pro- 
tection clause, defendant must first make a prima 
facie showing that the prosecutor has exercised 
peremptory challenges on the basis of race; if such 
showing is made, burden shifts to the prosecutor to 
articulate a race-neutral explanation for striking 
the jurors in question; finally trial court must 
determine whether the defendant has carried his 
burden of proving purposeful discrimination. 
Sanders v. U.S., 2002, 809 A.2d 584, certiorari 
denied 123 S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 
340, appeal after new sentencing hearing 975 A.2d 
165, certiorari denied 130 S.Ct 815, 175 L.Ed.2d 
572. Jury @=* 33(5.15) 

Errors adversely affecting exercise of perempto- 
ry challenges are not structural errors within 
meaning of controlling caselaw; consequently, with- 
out showing of actual juror bias, they were not per 
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se reversible. Johnson v. U.S., 2002, 804 A.2d 297. 
Criminal Law &* 1166.18 

Claims of error involving peremptory challenges 
are reviewed under plain error standard if issue 
has not been properly preserved at trial, and un- 
der harmless error standard when it has been 
properly preserved. Johnson v. U.S.. 2002, 804 
A.2d 297. Criminal Law <^> 1035(5); Criminal 
Law <^> 1166.18 

Even if there is violation of defendant's right of 
peremptory challenge, reversal is not required ab- 
sent showing of actual juror bias. Johnson v. U.S., 
2002, 804 A.2d 297. Criminal Law <£=> 1166.18 

Where defendant has failed to preserve his per- 
emptory challenge, and claim of error is reviewed 
under plain error standard , he must demonstrate 
both that alleged error was obvious or readily 
apparent, and that it was so clearly prejudicial to 
his substantial rights as to jeopardize very fairness 
and integrity of trial. Johnson v. U.S., 2002, 804 
A.2d 297." Criminal Law <s^> 1035(5) 

Trial judge has broad discretion over whether to 
strike juror for cause and exercise of that discre- 
tion will not be reversed unless juror's partiality is 
manifest. Johnson v. U.S., 2002, 804 A.2d 297. 
Criminal Law <2=> 1152.2(2); Jury <£=> 85 

To obtain reversal of conviction, appellant must 
show not only that there was error in trial court's 
jury selection procedure, but that he suffered prej- 
udice as result of error. Johnson v. U.S., 2002, 804 
A.2d 297. Criminal Law ^> 1166.16 

Defendants' right to exercise peremptory chal- 
lenges were not impaired by addition of jury panel 
to supplement venire after trial court became 
aware that venire panel might be too small before 
any peremptory challenges were used up, where 
both sides had exercised nine strikes, the same 
number of strikes before the supplemental panel 
was brought in, in total, defense received and was 
able to use 12 peremptory challenges, two more 
than rule required, and once entire combined veni- 
re panel was known, defendants chose to strike 
only one juror from supplemental panel, and two 
from original panel, although they had the oppor- 
tunity, but chose not to strike others from the 
supplemental panel. Burgess v. U.S., 2001, 786 
A.2d 561, certiorari denied 123 S.Ct. 210, 537 U.S. 
854, 154 L.Ed.2d 88. Jury <^> 135 

Whether to excuse a juror after the jury has 
retired to consider its verdict, and if so, whether to 
require the remaining jurors to continue deliberat- 
ing or, alternatively, to declare a mistrial, are 
discretionary decisions, subject to review for 
abuse. Shotikare v. U.S., 2001, 779 A.2d 335. 
Criminal Law <^> 1155; Jury <£=> 149 

Absent an abuse of discretion during voir dire 
and substantial prejudice to the accused, the trial 
court will be upheld'. Doret v. U.S., 2000, 765 A.2d 
47, certiorari denied 121 S.Ct, 1980, 532 U.S. 1030, 
149 L.Ed.2d 772. Criminal Law &* 1166.16 

A harmless error standard applies to cases chal- 
lenging the voir dire due to the refusal of the trial 
court to permit follow-up questions designed to 
weed out juror bias. Doret v. U.S., 2000, 765 A.2d 
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47, certiorari denied 121 S.Ct. 1980, 532 U.S. 1030, 
149 L.Ed.2d 772. Criminal Law <£=> 1166.16 

Erroneous refusal to permit the defendant dur- 
ing voir dire to pose follow-up questions to pro- 
spective jurors who had close friends or family 
members in the law enforcement field was harm- 
less in prosecution for murder and drug offenses; 
the case depended heavily on the testimony of 
civilian witnesses, rather than that of law enforce- 
ment officers, and even if a juror with close friends 
working for the Department of Justice and the 
Parole Commission was biased in favor of law 
enforcement officers, that bias would not have 
affected jury deliberations and the verdict in light 
of the testimony by participants in the drug opera- 
tion. Doret v.' U.S., 2000, 765 A.2d 47, certiorari 
denied 121 S.Ct. 1980, 532 U.S. 1030, 149 L.Ed.2d 
772. Criminal Law &* 1166.16 

27. Pleas — In general 

Where a defendant pleads guilty to a crime 
without having been informed of the crime's ele- 
ments, standard for judging the validity of guilty 
pleas is not met and the plea is invalid. Hilliard v. 
U.S., 2005, 879 A.2d 669. Criminal Law ©=> 
273.1(4) 

Appellate court construes any ambiguity in a 
plea agreement against the government. Louis v. 
U.S., 2004, 862 A.2d. 925. Criminal Law <^> 
273.1(2) 

Guilty plea to first-degree theft, rather than 
first-degree burglary, with respect to one charged 
incident did not amount to a constructive amend- 
ment of indictment, but rather an amendment of 
government's plea offer, where charge to which 
defendant was allowed to plead guilty was already 
contained in indictment. Johnson v. U.S., 2002, 
812 A.2d 234, certiorari denied 123 S.Ct. 2098, 538 
U.S. 104.5, 155 L.Ed.2d 1082. Criminal Law <£=> 
273(4.1); Indictment And Information <£=> 159(1) 

Evidence supported finding that defendant's 
guilty plea was knowing and voluntary, even 
though defendant's plea agreement with the State 
was arranged after the prosecutor had made his 
opening statement at trial; during a colloquy with 
the court defendant stated that he was knowingly 
and voluntarily pleading guilty, that he was satis- 
fied with the services of his attorney, that he had 
had enough time to think about his decision to 
plead guilty, and that he understood the charges to 
which he was pleading guilty. Byrd v. U.S., 2002, 
801 A.2d 28. Criminal Law '<&=> 273.1(5) 

Due process of law demands that when a plea 
rests in any significant degree on a promise or 
agreement of the prosecutor, so that it can be said 
to be part of the inducement or consideration, such 
promise must be fulfilled; if the promise cannot be 
fulfilled, and the deviation is material, the waiver 
of constitutional rights that a guilty plea repre- 
sents is invalidated and cannot be enforced. Byrd 
v. U.S., 2002, 801 A.2d 28. Constitutional Law'®=> 
4590 

Neither defendant's attorney nor the court was 
required to inform him of the potential collateral 
consequence that his conviction could be used to 
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enhance a later sentence should he ever be convict- 
ed of another crime. Thomas v. U.S., 2001, 766 
A.2d 50, certiorari denied 122 S.Ct. 121, 534 U.S. 
852, 151 L.Ed.2d 76. Criminal Law <^> 273.1(4) 

Post-sentence attacks on guilty pleas are subject 
to the "manifest injustice 1 ' standard. Kyle v. U.S., 
2000, 759 A.2d 192*, certiorari denied 12i S.Ct. 834, 
531 U.S. 1100, 148 L.Ed.2d 716. Criminal Law <s=> 
274(3.1) 

In considering the length of the delay between 
the entry of a pre-sentence guilty plea and a 
motion to withdraw, as factor in determining 
whether 1 the motion should be granted, the court 
should consider whether the government would 
have been prejudiced by withdrawal of the plea at 
the time of the motion to withdraw. Kyle v. U.S., 
2000, 759 A.2d 192, certiorari denied 121 S.Ct. 834, 
531 U.S. 1100, 148 L.Ed.2d 716. Criminal Law <^> 
274(9) 

28. Voluntarily and knowingly made, 

pleas 

A guilty plea is valid only if it is entered volun- 
tarily, knowingly, and intelligently, with sufficient 
awareness of the relevant circumstances and likely 
consequences. Hilliard v. U.S., 2005, 879 A.2d 669. 
Criminal Law @=> 273.1(1) 

The consequences of a plea are direct and must 
be communicated to defendant when they have a 
definite and immediate impact on the range of 
defendant's punishment; unless a consequence of a 
guilty plea is absolutely part and parcel to the 
sentence itself, it is "collateral" for purposes of 
general rule that neither the trial judge nor de- 
fense counsel is required to explain the collateral 
consequences of a guilty plea to the defendant, 
Ramos v. U.S., 2004, 840 A.2d 1292. Criminal Law 
©=> 273.1(4) 

In general, neither the trial judge nor defense 
counsel is required to explain the collateral conse- 
quences of a guilty plea to the defendant. Ramos 
v. U.S., 2004, 840 A2d 1292. Criminal Law <S=> 
273.1(4) 

Revocation of probation in another state was 
collateral consequence of guilty plea to a simple 
assault on girlfriend, and, thus, defense attorneys 
were not required to advise defendant of the possi- 
bility of revocation and did not render deficient 
performance. Ramos v. U.S., 2004, 840 A.2d 1292. 
Criminal Law <S=> 273.1(4); Criminal Law ®=> 1920 

Low I.Q., standing alone, will not render an 
otherwise voluntary and knowing confession inad- 
missible. Di Giovanni v. U.S., 2002, 810 A.2d 887. 
Criminal Law <^ 410.85 

In general, neither the trial judge nor defense 
counsel is required to explain the collateral conse- 
quences of a guilty plea to the defendant, Goodall 
v. U.S., 2000,' 759 A.2d 1077. Criminal Law <£=> 
273.1(4) 

The consequences of a plea are "direct conse- 
quences," which must be explained to defendant in 
accepting plea, when they have a definite and 
immediate impact on the range of defendant's pun- 
ishment; those aspects which are "automatic'' upon 
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sentencing and "absolutely part and parcel to the 
sentence itself are considered direct consequences 
of a guilty plea. Goodall v. U.S., 2000, 759 A.2d 
1077. Criminal Law <&=> 273.1(4) 

Parole eligibility is not part of "direct conse- 
quences" of a plea, which must be explained to 
defendant before his plea is accepted; parole is 
neither definite nor immediate, and parole eligibili- 
ty does not affect the range of possible punish- 
ment. Goodall v. U.S., 2000, 759 A.2d 1077. Crim- 
inal Law <3^> 273.1(4) 

Defendant's guilty pleas to first-degree sexual 
abuse and kidnapping were knowingly and volun- 
tarily made, where defendant initiated the plea 
negotiations after being moved by the victim's trial 
testimony, defendant told the court he had suffi- 
cient opportunity to discuss an insanity defense 
with his lawyer and that he did not intend to 
pursue it, and defendant cogently told the court 
that his reason for the pleas was that he did not 
want to put the victim through any more humilia- 
tion. Kvle v. U.S., 2000, 759 A.2d 192, certiorari 
denied 121 S.Ct. 834, 531 U.S. 1100, 148 L.Ed.2d 
716. Criminal Law @=> 273.1(1) 

29. — — Factual support, pleas 

In order for a guilty plea to have a sufficient 
factual basis, the trial court must determine that 
the conduct which the defendant admits constitutes 
the offense charged and that the government has 
evidence from which a reasonable juror could con- 
clude that the defendant was guilty as charged. 
Kvle v. U.S., 2000, 759 A.2cl 192, certiorari denied 
121 S.Ct. 834, 531 U.S. 1100, 148 L.Ed.2d 716. 
Criminal Law ^ 273(4.1) 

Sufficient factual basis existed for trial court's 
accepting guilty plea to first-degree sexual abuse, 
entered after defendant heard trial testimony of 
victim; victim's testimony would be sufficient by 
itself to convict, and defendant stated during the 
plea colloquy that he knew the victim was not lying 
and that he agreed with her testimony. Kyle v. 
U.S., 2000, 759 A.2d 192, certiorari denied 121 
S.Ct. 834, 531 U.S. 1100, 148 L.Ed.2d 716. Crimi- 
nal Law <©=> 273(4.1) 

Sufficient factual basis existed for trial court's 
accepting guilty plea to kidnapping, though defen- 
dant claimed to not remember incident because of 
voluntary intoxication, which could be a defense to 
the offense; defendant initiated the plea discus- 
sions after his memory was refreshed by the vic- 
tim's testimony, defendant stated during the plea 
colloquy that he knew the victim was not lying and 
that he agreed with her testimony, and defendant 
was informed that specific intent was required for 
a conviction of kidnapping. Kyle v. U.S., 2000, 759 
A.2d 192, certiorari denied 121 S.Ct. 834, 531 U.S. 
1100, 148 L.Ed.2d 716. Criminal Law <£==> 273(4.1) 

30. Breach of agreement by government, 

pleas 

Prosecutor's failure at sentencing hearing to 
mention 96 months, and instead asking judge to 
"met[e] out justice that makes punishment under- 
standable for this act," did not violate terms of 
plea agreement that government would recom- 
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mend sentencing cap of eight years for assault 
with intent to kill. Perrow v. U.S., 2008, 947 A.2d 
54. Criminal Law e=> 273.1(2) 

Prosecutor's description, during sentencing allo- 
cution, of defendant's pattern of assaults or threats 
did not breach term of plea agreement that prose- 
cutor would recommend eight-year sentencing cap 
for assault with intent to kill; prosecutor had not 
waived allocution, and was allowed to make both 
recommendation on sentence to be imposed and to 
present information in support of sentence, espe- 
cially in light of defendant's request for downward 
departure sentence between four to eight years. 
Perrow v. U.S., 2008, 947 A.2d 54. Criminal Law 
<^> 273.1(2) 

Statement in prosecutor's sentencing memoran- 
dum that "[j]ustice demands that this Court im- 
pose a period of incarceration that is not less than 
the government requests, i.e., 96 months" for as- 
sault with intent to kill, did not breach plea agree- 
ment pursuant to which prosecutor would recom- 
mend eight-year cap in sentence. Perrow v. U.S., 
2008, 947 A.2d 54. Criminal Law <&=> 273.1(2) 

Prosecutor's reference in footnote of sentencing 
memorandum to trial court's authority to reject 
plea agreement that contained recommended sen- 
tencing cap of eight years for assault with intent to 
kill did not constitute breach of agreement that 
government would recommend eight-year sentenc- 
ing cap. Perrow v. U.S., 2008, 947 A.2d 54. Crim- 
inal Law <3=> 273.1(2) 

Government's remarks at sentencing concerning 
numerous drug convictions against defendant, to 
effect that defendant should receive "a significant 
degree of incarceration," did not constitute breach 
of provision of plea agreement in which govern- 
ment agreed to limit its allocution to four years' 
incarceration, as government, in making these re- 
marks, was simply explaining its sentencing rec- 
ommendation to the court, which it had a right to 
do. Abbott v. U.S., 2005, 871 A.2d 514. Criminal 
Law <&=> 273.1(2) 

Defendant bears the burden of establishing that 
his plea agreement was breached. Abbott v. U.S., 
2005, 871 A.2d 514. Criminal Law <&=> 273.1(5) 

The government is held to a standard of strict 
compliance with its plea agreement, and the Court 
of Appeals will construe any ambiguity against the 
government. Abbott v. U.S., 2005, 871 A2d 514. 
Criminal Law <&> 273.1(2) 

If the government violates its plea bargain, it is 
irrelevant that the government's remarks may not 
have influenced the sentencing judge; the appellate 
court must remand the case for resentencing or, in 
appropriate cases, allow withdrawal of the defen- 
dant's plea. Louis v. U.S., 2004, 862 A2d 925. 
Criminal Law ©^ 274(3.1); Criminal Law o^ 
1181.5(3.1) 

When reviewing a trial court's denial of a motion 
to withdraw a guilty plea based on the alleged 
breach of the plea agreement, the appellate court 
interprets the terms of the plea agreement de novo 
and reviews the trial court's factual findings re- 
garding alleged breaches of the plea agreement for 
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clear error. Louis v. U.S., 2004, 862 A.2d 925. 
Criminal Law <©=> 1139; Criminal Law ©^ 1.158.7 

Record did not support defendant's claim, in 
moving to withdraw guilty plea to nine offenses for 
which he received total sentence of 56 years to life 
imprisonment, that government violated plea 
agreement by failing to recommend a sentence of 
15 to 45 years' imprisonment; in course of outlining 
new plea offer accepted by defendant, both prose- 
cutor and trial court made clear that government 
was making no promises as to the sentences that 
the court would impose, and court itself made 
absolutely clear that it alone would decide what the 
sentences would be for the various offenses. John- 
son v. U.S., 2002, 812 A.2d 234, certiorari denied 
123 S.Ct, 2098, 538 U.S. 1045, 155 L.Ed.2d 1082. 
Criminal Law <$=> 274(3.1) 

Although the court, not the defendant, chooses 
the remedy when the government breaches a plea 
agreement, the defendant's preference is accorded 
considerable, if not controlling, weight inasmuch as 
the fundamental rights flouted by a prosecutor's 
breach of a plea bargain are those of the defen- 
dant, not of the government. Roye v. U.S., 2001, 
772 A2d 837. Criminal Law <&=> 273.1(2) 

If the government's promise in support of a plea 
agreement cannot be fulfilled, and if the govern- 
ment's subsequent deviation from its promise is 
material, then the waiver of constitutional rights 
that a guilty plea represents is invalidated and 
cannot be enforced. Roye v. U.S., 200.1, 772 A.2d 
837. Criminal Law <^=> 273.1(2) 

31. Withdrawal of pleas 

Post-sentence withdrawal of guilty plea to sec- 
ond-degree murder was not necessary to correct 
manifest injustice based on defendant's claim that 
plea colloquy indicated that he wanted both to 
plead guilty and to go to trial and plead insanity 
and self defense, and therefore, was confused and 
did not understand significance and consequences 
of plea; during most of plea proceeding, defendant 
appropriately responded to trial court's questions, 
defendant took exception to trial court's summary 
of his statement of facts, indicating he was mental- 
ly engaged in proceedings, mental health experts 
had previously testified at competency hearing 
that defendant was capable of malingering, and 
trial court took special care with proceedings, giv- 
ing defendant numerous opportunities to consult 
with counsel. Wallace v. U.S., 2007, 936 A.2d 757, 
certiorari denied 128 S.Ct. 1870, 552 U.S. 1310, 170 
L.Ed.2d744. Criminal Law ©=> 274(6) 

When considering a motion to vacate sentence 
which is filed after a defendant has pleaded guilty 
and been sentenced, the motion is properly treated 
as a motion to withdraw the guilty plea. Bradley 
v. U.S., 2005, 881 A.2d 640, certiorari denied 126 
S.Ct. 1319, 546 U.S. 1190, 164 L.Ed.2d 83. Crimi- 
nal Law &=> 274(1) 

The Court of Appeals may overturn the trial 
court's denial of defendant's motion to withdraw 
his guilty plea only for an abuse of discretion. 
Bradley v. U.S., 2005, 881 A2d 640, certiorari 
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denied 126 S.Ct. 1319, 546 U.S. 1190, 164 L.Ed.2d 
83. Criminal Law <3=> 1149 

There must be a showing of prejudice in order 
to warrant a finding of "manifest injustice" suffi- 
cient to permit a defendant to withdraw a guilty 
plea. Abbott v. U.S., 2005, 871 A.2d 514. Crimi- 
nal Law <>* 274(3.1) 

Manifest injustice, as must be shown by a defen- 
dant who seeks to withdraw guilty plea after being 
sentenced, can take several forms; in the context of 
a plea agreement, it may exist if the defendant was 
coerced into pleading guilty or did not knowingly 
plead guilty, or if the government failed to comply 
with the terms of the agreement Abbott v. U.S., 
2005, 871 A.2d 514. Criminal Law <3=> 274(9) 

To move successfully for postsentence withdraw- 
al of guilty plea, defendant must demonstrate that 
permitting plea to stand would result in "manifest 
injustice." Abbott v. U.S., 2005, 871 A.2d 514. 
Criminal Law <®=» 274(9) 

A defendant may successfully move to withdraw 
a guilty plea by establishing that either (1) there 
was a fatal defect in plea proceeding when the 
guilty plea was taken, or (2) justice demands with- 
drawal under the circumstances of the case. Ab- 
bott v. U.S.. 2005, 871 A.2d 514. Criminal Law <£=> 
274(3.1) 

Court of Appeals would take judicial notice that 
mailing of letters containing anthrax to public offi- 
cials in District of Columbia resulted in delayed 
delivery of other mail, and therefore would give 
defendant the benefit of his assertion, for purposes 
of determining whether he timely sought to with- 
draw his negotiated guilty plea, that his letter 
seeking to withdraw the plea had been mailed 
about three weeks after he entered the plea, 
though letter was received by judge more than six 
weeks after entry of plea. White v. U.S., 2004, 
863 A.2d 839, certiorari denied 126 S.Ct. 2883, 547 
U.S. 1197, 165 L.Ed.2d 905. Criminal Law <3=> 
304(1) 

Motions to withdraw a guilty plea that are made 
promptly after the entry of the plea are regarded 
with particular favor because a swift change of 
heart is itself a strong indication that the plea was 
entered in haste and confusion. White v. U.S., 
2004, 863 A.2d 839, certiorari denied 126 S.Ct. 
2883, 547 U.S. 1197, 165 L.Ed.2d 905. Ciiminal 
Law &=> 274(9) 

In deciding whether a credible claim of legal 
innocence has been made, which would support the 
withdrawal of guilty plea before sentencing, an 
assertion of legal innocence is to be weighed 
against the proffer made by the government in 
support of guilty plea, defendant's sworn adoption 
of facts contained in that proffer, and defendant's 
own sworn admissions made when plea was en- 
tered. White v. U.S., 2004, 863 A.2d 839, certiorari 
denied 126 S.Ct. 2883, 547 U.S. 1197, 165 L.Ed.2d 
905. Criminal Law <&=> 274(8) 

When a criminal defendant moves to withdraw 
his guilty plea, he must set forth some facts, which 
when accepted as true, make out some legally 
cognizable defense to the charges, in order to 
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effectively deny culpability; the mere assertion of a 
defense is insufficient to allow withdrawal of a 
plea, and withdrawal will not be permitted where 
the defense, even if legally cognizable, is unsup- 
ported by any other evidence. White v. U.S., 2004, 
863 A.2d 839, certiorari denied 126 S.Ct. 2883, 547 
U.S. 1197, 165 L.Ed.2d 905. Criminal Law <&=> 
274(8) 

Although a claim of legal innocence is an impor- 
tant factor in the court's determination of whether 
it will allow a defendant to withdraw a guilty plea 
before sentencing, a claim of legal innocence is not 
dispositive. White v. U.S., 2004, 863 A.2d 839, 
certiorari denied 126 S.Ct. 2883, 547 U.S. 1197, 165 
L.Ed.2d 905. Criminal Law <3=* 274(8) 

The trial court's decision to deny a presentenc- 
ing motion to withdraw guilty plea will not be 
reversed unless it is shown that the trial court's 
discretion has been abused. White v. U.S., 2004, 
863 A.2d 839, certiorari denied 126 S.Ct. 2883, 547 
U.S. 1197, 165 L.Ed.2d 905. Criminal Law <S=* 
1149 

Withdrawal of a plea is not a matter of right, 
and the determination of whether the defendant 
has met the "fair and just" standard for withdraw- 
ing the guilty plea before sentencing is left to the 
trial court's sound discretion. White v. U.S., 2004, 
863 A.2d 839, certiorari denied 126 S.Ct. 2883, 547 
U.S. 1197, 165 L.Ed.2d 905. Criminal Law e=> 
274(2) 

Three factors are relevant to the inquiry wheth- 
er fairness and justice warrant pre sentencing with- 
drawal of guilty plea: (1) whether defendant has 
asserted his legal innocence; (2) length of delay 
between entry of plea and expression of desire to 
withdraw it; and (3) whether defendant had full 
benefit of competent counsel at all relevant times. 
White v. U.S., 2004, 863 A.2d 839, certiorari denied 
126 S.Ct. 2883, 547 U.S. 1197, 165 L.Ed.2d 905. 
Criminal Law <3=* 274(7); Criminal Law <3=» 274(8); 
Criminal Law <3=* 274(9) 

While motions to withdraw a guilty plea which 
are made, after sentencing are subject to the "man- 
ifest injustice" standard, a motion to withdraw a 
guilty plea made before sentencing is regarded 
more leniently and is given favorable consideration 
if for any reason the granting of the privilege 
seems fair and just. White v. U.S., 2004, 863 A.2d 
839, certiorari denied 126 S.Ct. 2883, 547 U.S. 
1197, 165 L.Ed.2d 905. Criminal Law <s=» 274(9) 

In order to succeed on a motion to withdraw a 
guilty plea, a defendant must establish one of two 
separate and independent grounds: either that 
there was a fatal defect in the plea colloquy, or 
that justice demands withdrawal under the circum- 
stances. White v. U.S., 2004, 863 A.2d 839, certio- 
rari denied 126 S.Ct. 2883, 547 U.S. 1197, 165 
L.Ed.2d 905. Criminal Law €=» 274(3.1) 

Standard of review for a trial court's denial of a 
post-sentencing motion to withdraw a guilty plea is 
abuse of discretion. Louis v. U.S., 2004, 862 A.2d 
925. Criminal Law <&=> 1149 

An assertion of legal innocence is not a prerequi- 
site to withdrawal of a guilty plea, but is one of 
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many factors to be examined. Butler v. U.S., 2003, 
8-36 A.2d 570. Criminal Law <^> 274(8) 

Manifest injustice, as must be shown by a defen- 
dant who seeks to withdraw guilty plea after being 
sentenced, can result from a fatal defect in the plea 
proceeding. Johnson v. U.S., 2002, 812 A.2d 234, 
certiorari denied 123 S.Ct. 2098, 538 U.S. 1045, 155 
L.Ed.2d 1082. Criminal Law ®=» 274(3.1) 

Appellate court will reverse the denial of a mo- 
tion to withdraw guilty plea brought after sentenc- 
ing only upon a showing of abuse of discretion by 
the trial court, Johnson v. U.S., 2002, 812 A.2d 
234, certiorari denied 123 S.Ct, 2098, 538 U.S. 
1045, 155 L.Ed.2d 1082. Criminal Law ©=> 1149 

A defendant who moves after sentencing to with- 
draw guilty plea involving a constructive amend- 
ment must show he was prejudiced in order to 
establish plain error. Johnson v. U.S., 2002, 812 
A.2d 234, certiorari denied 123 S.Ct. 2098, 538 U.S. 
1045, 155 L.Ed.2d 1082. Criminal Law <^> 
274(3.1); Criminal Law <^> 274(9) 

There are two ways in which an accused may 
successfully move to withdraw a guilty plea, one of 
which is to establish a fatal defect in the proceed- 
ing at which the guilty plea was entered, the other 
to show that justice demands withdrawal in the 
circumstances of the individual case; when a mo- 
tion to withdraw is made prior to sentencing the 
motion should be granted if for any reason the 
granting of the privilege seems fair and just. 
Byrd v. U.S., 2002, 801 A.2d 28. Criminal Law <3=» 
274(3.1); Criminal Law &* 274(9) 

In determining whether withdrawal of a plea 
agreement would be fair and just, the court applies 
three factors: whether the defendant has asserted 
his or her legal innocence, the length of delay 
between entry of the guilty plea and the defen- 
dant's expression of a desire to withdraw it, and 
whether the defendant had the benefit of compe- 
tent counsel at all relevant times. Byrd v. U.S., 
2002, 801 A.2d 28. Criminal Law ©=> 274(1) 

Whether a defendant has met the fair and just 
standard for withdrawal of a plea agreement is left 
to the sound discretion of the trial court, and the 
court's decision will not be disturbed absent an 
abuse of that discretion. Byrd v. U.S., 2002, 801 
A.2d 28. Criminal Law <^> 274(1); Criminal Law 
<^ 1149 

Defendant was not entitled to the withdrawal of 
his guilty plea to murder and other crimes; defen- 
dant's claim of innocence was unsubstantiated and 
was contradicted by testimony and DNA evidence, 
defendant did not request withdrawal of his guilty 
plea until 26 days after he had entered his plea, 
and defendant failed to offer any factual basis in 
support of his claim of ineffective assistance of 
counsel. Byrd v. U.S., 2002, 801 A.2d 28. Crimi- 
nal Law &=> 274(7); Criminal Law <s^ 274(8); 
Criminal Law <^ 274(9) 

The determination of whether to allow with- 
drawal of a guilty plea is left to the sound discre- 
tion of the trial court, and reversal will be required 
only upon a showing of abuse of discretion. Maske 
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v. U.S., 2001, 785 A.2d 687. Criminal Law ^ 
274(2); Criminal Law ©=> 1149 

A defendant may withdraw a guilty plea if he 
establishes that justice demands withdrawal under 
the circumstances of the particular case. Maske v. 
U.S., 2001, 785 A.2d 687. Criminal Law ®=> 
274(3.1) 

Allowing defendant to withdraw guilty plea to 
murder was not in the interest of justice; while 
defendant asserted his innocence, he made no at- 
tempt to offer either a defense or evidence to 
suggest that someone else committed the crime, 
government made a sufficient proffer that defen- 
dant was the perpetrator, defendant waited two 
months before disclaiming responsibility, and de- 
fendant's counsel provided effective assistance. 
Maske v. U.S., 2001, 785 A.2d 687. Criminal Law 
^ 274(8) 

A swift change of heart is a strong indication 
that a. guilty plea was entered in haste and confu- 
sion, and withdrawal motions that are promptly 
made are regarded with particular favor. Maske 
v. U.S., 2001, 785 A.2d 687. Criminal Law ©^ 
274(9) 

More than a pro forma claim of innocence is 
required to justify withdrawing a guilty plea. 
Maske v. U.S., 2001, 785 A.2d 687. Criminal Law 
<©=> 274(8) 

A prisoner who had fully served a Superior 
Court sentence and was serving a federal sentence 
was not "in custody" and, therefore, could not 
move to vacate his sentence, even if the sentence 
was used to enhance a sentence for a subsequent 
conviction; to meet the in-custody requirement of 
statute which permits a prisoner in custody to 
move to vacate his sentence, the prisoner had to be 
currently serving or to be detained upon a sen- 
tence imposed bv the Superior Court. Thomas v. 
U.S., 2001, 766 A.2d 50, certiorari denied 122 S.Ct. 
121, 534 U.S. 852, 151 L.Ed.2d 76. Criminal Law 
<s=> 1447 

In order to succeed on a motion to withdraw a 
guilty plea, a defendant must establish one of two 
separate and independent grounds: either that 
there was a fatal defect in the plea colloquy, or 
that justice demanded withdrawal under the cir- 
cumstances of defendant's case. Kyle v. U.S., 
2000, 759 A.2d 192, certiorari denied 121 S.Ct. 834, 
531 U.S. 1100, 148 L.Ed.2d 716. Criminal Law @= 
274(3.1) 

A motion to withdraw a guilty plea made before 
sentence should be given favorable consideration if 
for any reason the granting of the privilege seems 
fair and just. Kyle v. U.S., 2000, 759 A.2d 192, 
certiorari denied 121 S.Ct. 834, 531 U.S. 1100, 148 
L.Ed.2d 716. Criminal Law ©=> 274(9) 

An assertion of legal innocence is a necessary 
prerequisite, but is not sufficient alone to require a 
withdrawal of a guilty plea, Kyle v, U.S., 2000, 
759 A.2d 192, certiorari denied 121 S.Ct. 834, 531 
U.S. 1100, 148 L.Ed.2d 716. Criminal Law <s=» 
274(8) 

Defendant's motion to withdraw pre-sentence 
guilty pleas to first-degree sexual abuse and kid- 
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napping should not have been granted on ground It 
would be "fair and just," where defendant never 
asserted his legal innocence, government would 
have been prejudiced if the motion were granted, 
in that it was presented in the middle of trial, and 
defendant received effective assistance of counsel. 
Kyle v. U.S., 2000, 759 A.2d 192, certiorari denied 
121 S.Ct. 834, 531 U.S. 1100, 148 L.Ed.2d 716. 
Criminal Law <^ 274(9) 

32. Hearing, pleas 

While there is a presumption that the trial court 
should hold a hearing prior to deciding a motion 
for postconviction relief, no hearing is required 
where the motion and files and records of the case 
conclusively show that the defendant is entitled to 
no relief, or where defendant's motion consists of 
vague and conclusory allegations, palpably incredi- 
ble claims, or allegations that would merit no relief 
even if true. Cade v. U.S., 2006, 898 A.2d 349. 
Criminal Law ©^ 1652 

The trial court may deny a motion to vacate 
sentence without a hearing when defendant pres- 
ents or proffers no new evidence to support his 
motion. Bradley v. U.S., 2005, 881 A.2d 640, cer- 
tiorari denied 126 S.Ct. 1319, 546 U.S. 1190, 164 
L.Ed.2d 83. Criminal Law ©=> 1652 

Evidentiary hearing was required on defendant's 
motion to set aside his guilty plea to offense of 
manslaughter while armed on the ground of inef- 
fective assistance of counsel; if defendant's factual 
allegations were true, counsel's performance was 
constitutionally deficient, defendant's allegations 
were neither " vague and conclusory" nor "palpably 
incredible," and defendant's allegations were not 
refuted by existing record, as they might have 
been had a tape or transcript of his guilty plea 
hearing been preserved. Hilliard v. U.S., 2005, 
879 A.2d 669. Criminal Law <s=» 274(1) 

Evidentiary hearing was required on defendant's 
claim in his motion to vacate, set aside, or correct 
sentence that defense counsel was ineffective in 
failing to advise him to maintain his initial guilty 
plea in prosecution for armed robbery and other 
offenses, even though counsel's affidavit stated 
that defendant consistently maintained his position 
that he was not going to plead giiilty but wanted to 
go to trial; affidavit was silent on how counsel 
advised defendant prior to successful withdrawal of 
guilty plea, defendant claimed that counsel did not 
provide such advice, and question of prejudice 
from counsel's alleged failure to give such advice 
was unresolved. Joseph v. U.S., 2005, 878 A.2cl 
1204, appeal decided 926 A.2d 723. Criminal Law 
@=> 1655(6) 

33. Reservation of grounds for review, 

pleas 

Issue of competency of prison inmate to enter 
guilty plea, raised in inmate's second motion to 
vacate sentence, was procedurally barred, as in- 
mate had failed to raise it in his first motion to 
vacate sentence, and, in his second motion, he 
offered no excuse for his failure to include claim in 
his firth motion, nor did he do so in his brief on 
appeal. Bradley v. U.S., 2005, 881 A.2d 640, cer- 
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tiorari denied 126 S.Ct. 1319, 546 U.S. 1190, 164 
L.Ed.2d 83. Criminal Law ©=» 1668(3) 

Defendant was not precluded from appealing 
denial of motion to suppress evidence for failure to 
execute a written reservation specifying the pre- 
trial ruling as part of his conditional guilty plea to 
possession of a controlled substance, where all 
parties had agreed at the plea proceeding that the 
plea was conditional and that the suppression issue 
was the only issue reserved. Casey v. U.S., 2002, 
788 A.2d 155. Criminal Law <s=» 1026.10(5) 

The purpose of enforcing the requirement that a 
reservation of right to appeal a specified ruling as 
part of a conditional guilty plea must be in writing 
is to avoid uncertainty about the pretrial ruling 
reserved for appeal and to assure that all parties 
and the court had agreed. Casey v. U.S., 2002, 
788 A.2d 155. Criminal Law <s=> 1026.10(5) 

34. Prearrest delay 

In the absence of severe prejudice, pre-arrest 
delay will not support a due process claim when 
the government's actions have been negligent, but 
not reckless or intentional. Bradley v. U.S., 2004, 
856 A.2d 1157, certiorari denied 125S.Ct. 2923, 545 
U.S. 1121, 162 L.Ed.2d 307. Constitutional Law 
<3=> 4535 

To prevail on his claim that a pre-arrest delay 
violated his due process rights under the Fifth 
Amendment, defendant must establish that he was 
actually prejudiced as a result of an unjustified 
delay by the government. Bradlev v. U.S., 2004, 
856 A.2d 1157, certiorari denied 125 S.Ct. 2923, 545 
U.S. 1121, 162 L.Ed.2d 307. Constitutional Law 
&* 4535 

35. Prosecutorial conduct 

Trial judge, in allowing prosecutor to question 
defense witness about arrests or convictions of his 
family members for unrelated matters in an at- 
tempt to show his bias against government, did not 
commit plain error in murder prosecution; witness 
testified only that he saw third party and victim at 
murder scene an hour or so before it occurred, 
prosecutor's summation focused not on witness's 
credibility, but on fact that defendant could have 
been inside building when witness was outside, and 
witness was impeached with his own pending in- 
dictment, and thus, any error did not affect defen- 
dant's substantial rights. Jones v. U.S., 2008, 946 
A.2d 970. Criminal Law <s=» 1036.2 

Error regarding closing argument and rebuttal 
closing argument of prosecutor, which made im- 
proper emotional appeals to jury by referring to 
victim having been "tortured," by referring to the 
shooting as a "horrific inhumane crime" and a 
"horrific act against another human being," and by 
referring to victim ending up in "a cold grave," did 
not require reversal of defendant's conviction for 
first-degree premeditated murder; it was unlikely 
that jury's verdict was influenced, given strength 
of government's evidence, which included several 
witnesses' narratives that defendant shot victim at 
close range in the back, in cold blood, as part of 
feud between rival groups over drug turf, and 
given that trial court specifically instructed jury to 
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disregard any opinions on the evidence expressed 
by the lawyers. Tyree v. U.S., 2008, 942 A.2d 629, 
certiorari denied 129 S.Ct. 1612, 173 L.Ed.2d 1000. 
Criminal Law e=> 1171.1(6); Criminal Law <3=> 2149 

Defense witness testified unequivocally that she 
was not present when defendant allegedly pur- 
chased one bag of cocaine for his own consumption 
and yet in her closing and rebuttal arguments, the 
prosecutor repeatedly asserted that defense wit- 
ness had claimed she was present, and prosecutor's 
flat misstatements of witness's testimony were im- 
proper; whether or not the prosecutor acted in 
good faith, she had an obligation to know, and she 
should have known, that her description of wit- 
ness's testimony was untrue. Simmons v. U.S., 
2008, 940 A.2d 1014. Criminal Law &=> 2089 

If prosecutor's remarks are improper, the Court 
of Appeals must consider the gravity of the im- 
proper comments, their relation to guilt, the effect 
of any corrective action taken, and the strength of 
the government's case. Frye v. U.S., 2005, 926 
A.2d 1085. Criminal Law <s=* 1171.1(1) 

When reviewing a claim of improper prosecutori- 
al argument, the Court of Appeals must first de- 
termine whether the prosecutor's challenged com- 
ments were improper. Najafi v. U.S., 2005, 886 
A.2d 103. Criminal Law <3=> 2077 

In determining whether improper prosecutorial 
comments caused substantial prejudice, the Court 
of Appeals must consider: (1) gravity of improprie- 
ty; (2) its relationship to issue of guilt, (3) effect of 
any corrective action by trial judge; and (4) 
strength of government's case. Fearwell v. U.S., 
2005, 886 A.2d 95. Criminal Law ©=> 1171.1(2.1) 

Applicable test to determine whether improper 
prosecutorial comments caused substantial preju- 
dice is whether the Court of Appeals can say, with 
fair assurance, after pondering all that happened 
without stripping the erroneous action from the 
whole, that the judge was not substantially swayed 
by the error. Fearwell v. U.S., 2005, 886 A.2d*95. 
Criminal Law <^> 1171.1(2.1) 

Court of Appeals would review for plain error 
issue of whether prosecutor had improperly ex- 
pressed his personal opinion by using the word 
"guarantee" during portion of his closing argument 
that focused on conflicting versions of whether 
vehicle's rearview mirror had been moved, as de- 
fendant did not raise any objection at trial to 
words prosecutor used, and objection he did raise 
focused specifically upon argument related to posi- 
tion of rear view mirror, in prosecution for involun- 
tary manslaughter while armed and other offenses. 
Washington v. U.S., 2005, 884 A.2d 1080, certiorari 
denied 126 S.Ct. 1490, 547 U.S. 1013, 164 L.Ed.2d 
265. Criminal Law <2=> 1037.1(2) 

When reviewing claims of improper prosecutori- 
al argument, if defendant did not object to the 
argument, then the appellate court's review is for 
plain error. Washington v. U.S., 2005, 884 A2d 
1080, certiorari denied 126 S.Ct. 1490, 547 U.S. 
1013, 164 L.Ed.2d 265. Criminal Law <S=> 1037.1(1) 

When reviewing claims of improper prosecutori- 
al argument, the appellate court considers the 
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gravity of the impropriety, its relationship to the 
issue of guilt, the effect of any corrective action by 
the trial judge, and the strength of the govern- 
ment's case. Washington v. U.S., 2005, 884 A.2d 
1080, certiorari denied 126 S.Ct. 1490, 547 U.S. 
1013, 164 L.Ed.2d 265. Criminal Law <^> 2192 

When reviewing claims of improper prosecutori- 
al argument, if defendant has made a timely objec- 
tion to the argument, then the appellate court 
must determine whether the trial court's error, if 
any, in overruling the objection w r as harmless. 
Washington v. U.S., 2005, 884 A2d 1080, certiorari 
denied 126 S.Ct. 1490, 547 U.S. 1013, 164 L.Ed.2d 
265. Criminal Law©=> 1171.1(2.1) 

When reviewing claims of improper prosecutori- 
al argument, the appellate court determines first 
whether the challenged argument is improper. 
Washington v. U.S., 2005, 884 A.2d 1080, certiorari 
denied 126 S.Ct. 1490, 547 U.S. 1013, 164 L.Ed.2d 
265. Criminal Law &=> 1171.1(2.1) 

Where an objection w^as lodged at trial to a 
prosecutor's comment that was indeed improper, 
and where the trial court thus erred in overruling 
the objection, the Court of Appeals will reverse the 
conviction unless the defendant was not substan- 
tially prejudiced by the court's error. McNeely v. 
U.S*, 2005, 874 A.2d 371. Criminal Law &=> 
1171.1(2.1) 

When reviewing an allegation of improper prose- 
cutorial argument, the Court of Appeals first de- 
termines whether any of the challenged comments 
were, in fact, improper; if so, the court must, 
viewing the remarks in context, consider the gravi- 
ty of the impropriety, its relationship to the issue 
of guilt, the effect of any corrective action by the 
trial judge, and the strength of the government's 
case/ McNeely v. U.S, 2005, 874 A2d 371. Crim- 
inal Law r <£=> 2077; Criminal Law <^ 2165; Crimi- 
nal Law <^> 2192 

Where defense lodged an objection to challenged 
statements of prosecutor at trial, and they are 
found to be improper, an appellate court evaluates 
whether it can say with fair assurance, after pon- 
dering all that happened without stripping the 
erroneous action from the whole, that the judg- 
ment was not substantially swayed by the error. 
Abdus-Price v. U.S, 2005, 873 A2d 326. Criminal 
Law o=» 1171.1(2.1) 

In reviewing a charge of improper prosecutorial 
argument, an appellate court will first determine if 
challenged actions or comments were improper; if 
so, the court must, viewing the remarks in context, 
consider (1) the gravity of the impropriety, (2) its 
relationship to the issue of guilt, (3) the effect of 
any corrective action by the trial judge, and (4) the 
strength of the government's case. Abdus-Price v. 
U.S, 2005, 873 A2d 326. Criminal Law <^=> 
1134.16; Criminal Law @=» 1134.47(4) 

It was improper for prosecutor, when cross- 
examining character witnesses presented by the 
defense, to ask each witness to assume hypotheti- 
cally that defendant had committed the criminal 
acts alleged and to ask each witness whether that 
hypothesis would change witness' opinion ex- 
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pressed in direct testimony; guilt-assuming hypo- 
thetical question posed to defense character wit- 
nesses by prosecutor was objectionable because its 
minimal probative value was substantially out- 
weighed by the risk of unfair prejudice to the 
defendant.' McFerguson v. U.S., 2005, 870 A.2d 
1199. Witnesses «3^ 274(1); Witnesses <3= 281 

When there has been no objection at trial, rever- 
sal of a conviction based on improper prosecutorial 
argument is appropriate only in a particularly 
egregious case, when a miscarriage of justice 
would otherwise result. Finch v. U.S., 2005, 867 
A.2d 222, certiorari denied 125 S.Ct. 2313, 544 U.S. 
1055, 161 L.Ed.2d 1100. Criminal Law @=> 
1037.1(1) 

If defendant failed to make a timely objection to 
the prosecutor's improper comments or the trial 
judge's ruling thereon, defendant must establish 
plain error in order to secure a reversal on the 
basis of claim of prosecutorial misconduct. Finch 
v. U.S., 2005, 867 A.2cl 222, certiorari denied 125 
S.Ct. 2313, 544 U.S. 1055, 161 L.Ed.2d 1100. 
Criminal Law ®=> 1037.1(1) 

If an objection was preserved, the appellate 
court may not affirm the convictions unless it is 
satisfied that defendant did not suffer substantial 
prejudice from the prosecutor's improper com- 
ments. Finch v. U.S., 2005, 867 A.2d 222, certiora- 
ri denied 125 S.Ct. 2313, 544 U.S. 1055, 161 
L.Ed.2d 1100. Criminal Law ©=> 1037.1(1) 

For purposes of claim of prosecutorial miscon- 
duct, the appellate court, in determining whether 
the trial judge erred or abused his discretion in 
responding to prosecutor's improper comments, 
takes into consideration the context in which the 
comments were made, the gravity of the impro- 
priety, its relationship to the issue of guilt, the 
effect of any corrective action taken by the judge, 
and the strength of the government's case. Finch 
v. U.S., 2005, 867 A.2d 222, certiorari denied 125 
S.Ct. 2313, 544 U.S. 1055, 161 L.Ed.2d 1100. 
Criminal Law <3=> 1152.19(7) 

In regard to a claim of prosecutorial misconduct, 
the appellate court starts by determining whether 
the challenged comments were, in fact, improper; if 
they were, the appellate court must determine 
whether the trial judge erred or abused his discre- 
tion in responding to them. Finch v. U.S., 2005, 
867 A.2d 222, certiorari denied 125 S.Ct. 2313, 544 
U.S. 1055, 161 L.Ed.2cl 1100. Criminal Law <3=> 
1152.19(7) 

When the appellate court analyzes a claim of 
alleged prosecutorial misconduct, it must first de- 
termine whether the prosecutor's actions were im- 
proper. West v. U.S., 2005, 866 A2d 74. Criminal 
Law c=» 1980 

To obtain reversal on appeal, appellant must 
establish that the alleged prosecutorial misconduct 
rose to the level of substantial prejudice, i.e., that 
the misconduct substantially swayed the judgment. 
Brown v. U.S., 2005, 864 A.2d 996. Criminal Law 
<3=> 1171.1(1) 

When analyzing a claim of prosecutorial over- 
reaching for a comment prosecutor made during 
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rebuttal closing argument, appellate court consid- 
ers the gravity of the remark, its relationship to 
guilt, whether the court made corrective instruc- 
tions, and the strength of the government's case. 
Williams v. U.S., 2004, 859 A2d 130. Criminal 
Law <£= 2165 

When analyzing a claim of prosecutorial over- 
reaching for a comment prosecutor made during 
rebuttal closing argument, if comments were im- 
proper, appellate court then determines whether 
substantial prejudice resulted; in order to make 
this determination, appellate court considers 
whether it can say, with fair assurance, after pon- 
dering all that happened without stripping the 
erroneous action from the whole, that the judg- 
ment was not substantially swayed by the error. 
Williams v. U.S., 2004, 859 A.2d 130. Criminal 
Law ®=» 1171.1(2.1) 

When analyzing a claim of prosecutorial over- 
reaching for a comment prosecutor made during 
rebuttal closing argument, appellate court must 
first consider whether the comments were improp- 
er. Williams v. U.S., 2004, 859 A.2d 130. Criminal 
Law <3=> 2165 

To make an appropriate assessment of whether 
prosecutor's invited response, taken in context, 
unfairly prejudiced defendant, a reviewing court 
must not only weigh the impact of the prosecutor's 
remarks, but must also take into account defense 
counsel's opening salvo. Woodall v. U.S., 2004, 842 
A.2d 690, certiorari denied 125 S.Ct. 1297, 543 U.S. 
1155, 161 L.Ed.2d 120. Criminal Law ^ 1171.7 

Because a prosecutor's failure to correct known 
false or misleading testimony of a government 
witness violates due process, such failure requires 
reversal of a conviction unless there is no reason- 
able possibility that the falsehood affected the 
jury's verdict. ' Woodall v. U.S., 2004, 842 A.2d 690, 
certiorari denied 125 S.Ct. 1297, 543 U.S. 1155, 161 
L.Ed.2d 120. Constitutional Law ©=> 4633; Crimi- 
nal Law <&=> 1171.8(1) 

Alleged lapses on part of prosecution in the 
questioning of defense witnesses, including appar- 
ently overly aggressive cross-examination, did not 
require reversal of conviction for voluntary man- 
slaughter while armed; any excesses on part of 
prosecution were neither frequent nor egregious 
and did not divert attention from issues and evi- 
dence that were material, no defense witness was 
intimidated, embarrassed, or otherwise mistreated, 
no defense testimony was cut off, obscured, or 
distorted, and there were no improper appeals to 
passion or prejudice. Rowland v. U.S., 2004, 840 
A.2d 664. Criminal Law ©=> 1171.8(2) 

Prosecutor's alleged mischaracterization of de- 
fendant's testimony in asking defense expert a 
question did not require reversal of conviction for 
voluntary manslaughter while armed; trial judge 
sustained defense objection to question and in- 
structed prosecutor that he could describe what 
defendant had said without "editorializing," prose- 
cutor rephrased question, and there was no reason 
to think that jury was misled by prosecutor's char- 
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acterization of defendant's testimony. Rowland v. 
U.S., 2004, 840 A.2d 664. Criminal Law &=> 1171.3 

If challenged questions or comments by prosecu- 
tor were improper, and defendant made timely and 
appropriate objection to them at trial, Court of 
Appeals must determine whether the defendant 
suffered substantial prejudice necessitating rever- 
sal of his conviction, taking into account such fac- 
tors as gravity of impropriety in context, centrality 
of issue affected by it, effect of any corrective 
action by trial judge, and strength of government's 
case. Rowland v. U.S., 2004, 840 A.2d 664. Crimi- 
nal Law <&=> 1171.1(2.1) 

Trial court erred when it allowed prosecutor to 
cross-examine defendant repeatedly as to whether 
defendant knew of any reason why two police 
officer witnesses would "lie against [him]" in their 
testimony since defendant could not be asked to 
comment on the credibility of other witnesses. 
Allen v. U.S., 2003, 837 A.2d 917. Criminal Law 
<&=> 2045 

If a prosecutor made improper comments during 
trial, then the Court of Appeals must review the 
remarks in context by considering the gravity of 
the impropriety, its relationship to the issue of 
guilt, the effect of any corrective action by the trial 
judge, and the strength of the government's case 
in determining whether the comments resulted in 
substantial prejudice to the defendant Bailey v. 
U.S., 2003, 831 A.2d 973, certiorari denied *124 
S.Ct 1183, 540 U.S. 1167, 157 L.Ed.2d 1215. 
Criminal Law <^ 1171.1(2.1) 

So long as the unproduced evidence contained in 
a prosecutor's opening statement is not touted to 
the jury as a crucial part of the prosecution's case, 
a limiting instruction from the trial court is usually 
a sufficient cure for any possible prejudice. Bailey 
v. U.S., 2003, 831 A.2d 973, certiorari denied 124 
S.Ct. 1183, 540 U.S. 1167, 157 L.Ed.2d 1215. 
Criminal Law <3=> 2193 

Prosecutor's characterization in opening state- 
ment at murder trial of police investigation as a 
"monumentally difficult task" due to the fact that 
the police had to focus on some false facts provided 
by defendant came close to the limits of permissi- 
ble comment, but was not serious enough to war- 
rant a mistrial; although the comment was a glori- 
fication of the investigation, the course of the 
investigation was not central to the government's 
case, and thus, the comment did not seriously 
prejudice the defense. Bailey v. U.S., 2003, 831 
A.2d 973, certiorari denied 124 S.Ct. 1183, 540 U.S. 
1167, 157 L.Ed.2d 1215. Criminal Law <&=> 2069 

A prosecutor's argument that the defense did 
not prove what defense counsel said in his opening 
statement that he would prove is permissible. 
Reed v. U.S., 2003, 828 A.2d 159. Criminal Law 
<£=> 2174 

Jury instructions on the burden of proof, the 
presumption of innocence, and the fact that the 
statements of counsel were not evidence mitigated 
potential prejudice from allegedly improper closing 
arguments by prosecutor with respect to defense's 
failure to contradict government's evidence and 
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failure to present promised evidence. Reed v. 
U.S., 2003, 828 A.2d 159. Criminal Law e=> 2203 

In evaluating claims of so-called prosecutive er- 
ror, appellate court must determine first whether 
the challenged comments were improper. Porter 
v. U.S., 2003, 826 A.2d 398, amended on denial of 
rehearing. Criminal Law <£=» 1134.47(4) 

If prosecutor's statements were improper, appel- 
late court considers, viewing the comments in con- 
text, the gravity of the impropriety, its relationship 
to the issue of guilt, the effect of any corrective 
action by the trial judge, and the strength of the 
government's case. Porter v. U.S., 2003, 826 A. 2d 
398, amended on denial of rehearing. Criminal 
Law ©=> 1134.47(4) 

In determining whether substantial prejudice 
resulted from improper comments by prosecutor, 
appellate court considers whether it can say, with 
fair assurance, after pondering all that happened 
without stripping the erroneous action from the 
wmole, that the judgment was not substantially 
swayed by the error. Porter v. U.S., 2003, 826 
A.2d 398, amended on denial of rehearing. Crimi- 
nal Law <3=» 1171.1(2.1) 

Generally, prosecutor should not develop new 
arguments on rebuttal; however, this is not an 
inflexible rule, and it is left to trial court to deter- 
mine, in its discretion, how far the rebuttal may 
extend. Porter v. U.S., 2003, 826 A.2d 398, amend- 
ed on denial of rehearing. Criminal Law ©^ 2165 

A principal purpose of general rule against de- 
velopment of new arguments by prosecutor on 
rebuttal is to protect the defense from surprise. 
Porter v. U.S., 2003, 826 A.2d 398, amended on 
denial of rehearing. Criminal Law <s=» 2165 

During argument, prosecutor may not refer to 
evidence not in the record, make comments intend- 
ed to inflame the jury, or make statements de- 
signed to mislead the jury. Butts v. U.S., 2003, 
822 A.2d 407. Criminal Law c^> 2089; Criminal 
Law <&* 2146 

When there is improper argument by the prose- 
cutor, the conviction will be reversed if the error 
rises to the level of substantial prejudice, that is, 
unless the Court of Appeals can say, with fair 
assurance, after pondering all that happened with- 
out stripping the erroneous action from the whole, 
that the judgment, was not substantially swayed by 
the error. Plummer v. U.S., 2002, 813 A.2d 182. 
Criminal Law &=> 1171.1(2.1) 

Prosecutor's reference to drug "cartel," which 
trial judge directed jury to disregard, during clos- 
ing argument in prosecution for cocaine possession 
and distribution did not prejudice defendant; there 
was strong evidence of guilt. McCallum v. U.S., 
2002, 808 A.2d 1242. Criminal Law <^> 2199 

Noniawyer, who claimed that his criminal con- 
tempt prosecution was the result of race- or gen- 
der-based discrimination, or a violation of equal 
protection, failed to overcome presumption of regu- 
larity supporting prosecutorial decisions. In re 
Banks, 2002, 805 A.2d 990, certiorari denied 123 
S.Ct. 2577, 539 U.S. 927, 156 L.Ed.2d 604. Crimi- 
nal Law <^> 37.10(2) 
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When reviewing an allegation of prosecutorial 
error, an appellate court first determines whether 
the challenged actions or comments were improp- 
er; if so, the court must, viewing the remarks in 
context, consider (1) the gravity of the impropriety, 
(2) its relationship to the issue of guilt, (3) the 
effect of any corrective action by the trial judge, 
and (4) the strength of the government's case. 
Chatmon v. U.S., 2002, 801 A.2d 92. Criminal Law 
<&=> 1982; Criminal Law ©^ 2077; Criminal Law 
^ 2165; Criminal Law &=> 2192 

Reversal for plain error in cases of alleged pros- 
ecutorial misconduct is confined to particularly 
egregious situations. Chatmon v. U.S., 2002, 801 
A.2d 92. Criminal Law <^> 1037.1(1) 

Prosecutor's use of graphic photographs of mur- 
der victim during rebuttal, and prosecutor's accom- 
panying comment that jury should return a verdict 
that it could "live with," were improper for pur- 
poses of prosecutorial misconduct, even though 
trial court had admitted the photographs into evi- 
dence, and photographs had been used in the trial; 
photographs were one and a half foot high and 
were described by the trial court as "gory," two 
jurors were compelled to divert their eyes because 
of photographs, prosecutor, in using photographs, 
was not making any point about ballistics or dis- 
tances, and curative instruction was phrased in 
general terms, and gave a gentle caution to the 
jury that the nature of the charges should not 
affect the verdict, without specifically mentioning 
the prosecutor's objectionable use of the photo- 
graphs and comment. Chatmon v. U.S., 2002, 801 
A.2d 92. Criminal Law <s=> 2207 

Inappropriate comments by the government are 
looked upon with special disfavor when they ap- 
pear in the rebuttal because at that point defense 
counsel has no opportunity to contest or clarify 
what the prosecutor has said. Chatmon v. U.S., 
2002, 801. A.2d 92. Criminal Law <^ 2165 

The prosecutor's cross-examination of defendant 
concerning his post-arrest failure to inform the 
police that he acted in self-defense, and the prose- 
cutor's reference to defendant's post-arrest silence 
on the issue of self-defense during closing argu- 
ment rebuttal, did not constitute plain error; de- 
fendant was not questioned about post- arrest si- 
lence, but rather was questioned about omissions 
from his voluntary statement to the police that 
would have supported his claim of self-defense. 
Lopez v. U.S., 2002, 801 A.2d 39. Criminal Law 
<©=* 1037.1(2); Criminal Law &=> 1037.1(3) 

It is improper for an attorney, either prosecutor 
or defense counsel, to argue facts that are not in 
evidence. Parker v. U.S., 2002, 797 A.2d 1245. 
Criminal Law <&* 2089 

Prosecutor's statement during closing argument 
in prosecution for distributing cocaine, that de- 
fense witness who denied defendant's involvement 
"w T as motivated by fear" to enter guilty plea in 
connection with charged incident, was not sup- 
ported by evidence in record and was thus improp- 
er; witness' isolated admission in direct testimony 
that she was "still very scared," and her cross- 
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examination testimony that she was aware of con- 
sequences of being a "snitch," did not prove a link 
between her fear and her decision to plead guilty. 
Parker v. U.S., 2002, 797 A.2d 1245. Criminal Law 
<^> 2089 

Prosecutor's improper remark, that defense wit- 
ness who denied defendant's involvement "was mo- 
tivated by fear" to enter guilty plea in connection 
with charged incident, was not sufficiently prejudi- 
cial to require reversal of conviction for distribut- 
ing cocaine; jury could have found witness not 
credible based on her nervousness and her testi- 
mony that she understood consequences of being a 
"snitch," court instructed jury that prosecutor was 
not trying to imply witness' fear of defendant, and 
government had strong case against defendant. 
Parker v. U.S., 2002, 797 A.2d 1245. Criminal Law 
<£=> 2098(5) 

When reviewing claims of improper prosecutori- 
al argument, the Court of Appeals first determines 
whether the challenged comments were improper 
and, if so, then the court must, viewing the re- 
marks in context, consider the gravity of the im- 
propriety, its relationship to the issue of guilt, the 
effect of any corrective action by the trial judge, 
and the strength of the government's case. Bur- 
gess v. U.S., 2001, 786 A.2d 561, certiorari denied 
123 S.Ct. 210, 537 U.S. 854, 154 L.Ed.2d 88. Crim- 
inal Law &=> 1134.16; Criminal Law ©^ 1134.47(4) 

Reversal for plain error in cases of prosecutorial 
misconduct should be confined to particularly egre- 
gious situations. Burgess v. U.S., 2001, 786 A.2d 
561, certiorari denied 123 S.Ct. 210, 537 U.S. 854, 
154 L.Ed.2d 88. Criminal Law <^> 1037.1(1) 

Prosecutor's comment in closing argument, 
which exhorted the jury to seek the truth, was not 
improper, as closing argument clearly placed bur- 
den on government to prove defendants' guilt. 
Burgess v. U.S., 2001, 786 A.2d 561, certiorari 
denied 123 S.Ct. 210, 537 U.S. 854, 154 L.Ed.2d 88. 
Criminal Law <s^> 2157 

Prosecutor's argument that people lie about 
their innocence but they don't typically lie about 
their guilt was in the nature of argument and was 
not improper. Burgess v. U.S., 2001, 786 A.2d 561, 
certiorari denied 123 S.Ct. 210, 537 U.S. 854, 154 
L.Ed.2cl 88. Criminal Law <^> 2098(5) 

Prosecutor's comment that people lie about their 
innocence but they don't typically lie about their 
guilt did not prejudice defendant, even if the com- 
ment w T as an improper expression of the prosecu- 
tor's personal opinion that defendant lied and the 
government witnesses were credible, where the 
trial court gave clear instructions to the jury, after 
the prosecutor's closing argument, that the opin- 
ions of the lawyers are irrelevant and do not 
constitute facts in the case. Burgess v. U.S., 2001, 
786 A.2d 561, certiorari denied 123 S.Ct. 210, 537 
U.S. 854, 154 L.Ed.2d 88. Criminal Law ®=> 
1171.1(3) 

A comment by counsel at trial will be within the 
acceptable range as long as it is in the general 
nature of argument, and not an outright expression 
of opinion. Burgess v. U.S., 2001, 786 A.2d 561, 
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certiorari denied 123 S.Ct. 210, 537 U.S. 854, 154 
L.Ed.2d 88. Criminal Law c=» 2091 

Prosecutor's argument in prosecution for second 
degree murder while armed, that, among the five 
friends, "which ones were willing to admit that 
they did things wrong and which ones tried to wipe 
their hands completely" was not manifestly intend- 
ed to improperly comment on defendant's election 
not to testify, as argument could be viewed as 
comment on inconsistencies and untrustworthiness 
of defendants' out-of-court statements. Burgess v. 
U.S., 2001, 786 A.2d 561, certiorari denied 123 
S.Ct. 210, 537 U.S. 854, 154 L.Ed.2d 88. Criminal 
Law <^> 2132(2) 

Prosecutor's comment that "life is cheap" and, 
"you get into an argument with a 16 year old punk, 
7 hours later you're shot," was brief, and did not 
impermissibly attempt to place the jurors in shoes 
of the victim, as the comment clearly referred to 
the victim, the man who did get into an argument 
with a 16-year-old, and was shot, as evidenced by 
the very next sentence in which the victim's name 
was mentioned. Burgess v. U.S., 2001, 786 A.2d 
561, certiorari denied 123 S.Ct 210, 537 U.S. 854, 
154 L.Ed.2d 88. Criminal Law'«=» 2151 

Prosecutor's mention of murder victim's seven- 
ty-nine year old blind mother was not improperly 
designed to elicit empathy, but served to explain 
why she had not testified and helped to establish 
the events leading up to and following her son's 
death. Burgess v. U.S., 2001, 786 A.2d 561, certio- 
rari denied 123 S.Ct. 210, 537 U.S. 854, 154 
L.Ed.2d 88. Criminal Law <^> 2146 

Even if prosecutor's closing argument in re- 
sponse to defendant's attacks on victim's credibility 
had constituted misconduct, defendant neverthe- 
less would not have been entitled to reversal of his 
convictions for assault with a dangerous weapon 
and possession of a prohibited weapon, as prosecu- 
tor's closing argument was not a particularly egre- 
gious situation resulting in clear miscarriage of 
justice. McCoy v. U.S., 2001, 781 A.2d 765. Crim- 
inal Law &* 1171.7 

A prosecutor may not knowingly present false 
evidence or permit evidence, known to be false, to 
go uncorrected. Leftridge v. U.S., 2001, 780 A.2d 
266. Criminal Law <3^ 2033; Criminal Law <&* 
2036 

In determining whether a prosecutor's unobject- 
ed-to remarks in closing argument amounted to 
plain error, the Court of Appeals considers wheth- 
er the judge compromised the fundamental fair- 
ness of the trial, and permitted a clear miscarriage 
of justice, by not intervening, sua sponte, when the 
prosecutor made the challenged remarks. Crutch- 
field v. U.S., 2001, 779 A2d 307. Criminal Law <3=> 
1037.1(1) 

Prosecutor's unobjected-to statements in closing 
argument appealing to jurors' sympathy, describ- 
ing four murders with which defendant was 
charged as "horrible story" and "nightmare," and 
describing murder of one victim as "execution fol- 
lowed by a burning," did not require trial court to 
intervene in order to avoid plain error. Crutch- 
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field v. U.S., 2001, 779 A2d 307. Criminal Law @=> 
1037.1(2) 

Closing argument may not be used to inflame 
the minds and passions of the jurors so that then 1 
verdict reflects an emotional response rather than 
the logical analysis of the evidence in light of the 
applicable law. "Crutchfield v. U.S., 2001, 779 A.2d 
307. Criminal Law <&* 2146 

Prosecutor's unobjected-to statements in closing 
argument appealing to jurors' sense of civic duty 
to send message that defendant's alleged attempt 
to avoid justice would not stand, and that his 
alleged effort to obstruct justice would not go 
unchallenged, did not require trial court to inter- 
vene in order to avoid plain error. Crutchfield v. 
U.S., 2001, 779 A.2d 307. Criminal Law <^> 
1037.1(2) 

Prosecutor's unobjected-to use of words "we" 
and "us," particularly in context such as "[defen- 
dant j left us facts," and "we know graphic things," 
was not plain error in murder prosecution, despite 
claim that jury could have been construed these 
types of statements as expressing opinion of prose- 
cutor, perhaps based on facts that had not been 
presented to jury; those words appeared to have 
been used only to describe evidence as it may have 
been viewed by all observers in courtroom, includ- 
ing jury. Crutchfield v. U.S., 2001, 779 A.2d 307. 
Criminal Law <$=> 1037.1(2) 

Where murder defendant theorized that prose- 
cution witness committed first three of four mur- 
ders with which defendant was charged, prosecu- 
tor w r as entitled to respond in rebuttal closing 
argument by suggesting that only way one could 
believe that events transpired in that manner 
would be if witness had been secretly released 
from custody, killed fourth victim soon thereafter, 
gave murder weapon to government so that it 
could be planted on defendant, and returned to 
jail — none of which was supported by any evi- 
dence. Crutchfield v. U.S., 2001, 779 A.2d 307. 
Criminal Law <3^ 2174 

Motion for mistrial, made at the conclusion of 
the prosecutor's rebuttal and premised on alleged- 
ly improper arguments during that rebuttal, was 
timely. Brown v. U.S., 2001, 766 A2d 530. Crimi- 
nal Law &=> 2187 

Decision whether to declare a mistrial on 
grounds of improper prosecutorial argument is 
confided to the discretion of the trial court, 
Brown v. U.S., 2001, 766 A.2d 530. Criminal Law 
@=» 2192 

Issue that was first raised in post-trial motion 
relating to allegedly inflammatory rebuttal argu- 
ment by prosecutor would be reviewed for plain 
error. Brown v. U.S., 2001, 766 A.2d 530. Crimi- 
nal Law <^ 1037.1(1) 

Prosecutor's closing argument, inviting jury to 
look at prosecutor and at defense counsel and note 
the difference, representing to jury that prosecu- 
tor's entire family lived in a predominantly black 
neighborhood, and ultimately charging defense 
counsel with racism, amounted to an improper 
appeal to evaluate the defense challenge to govern- 
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merit's case on the basis of the race and back- 
ground of the opposing attorneys, rather than the 
merits, and was an egregious ad hominem attack, 
even if it was provoked by defense counsel's own 
improper argument accusing police of lying, perju- 
ry, and corruption, and attempting to portray po- 
lice as racially biased. Bates v. U.S., 2000, 766 
A.2d 500. Criminal Law e=> 2153; Criminal Law 
©=> 2180 

In reviewing alleged impropriety in prosecutor's 
closing argument, the Court of Appeals first con- 
siders whether the challenged comments were im- 
proper; if they were, then it must, viewing the 
remarks in context, consider the gravity of the 
impropriety, its relationship to the issue of guilt, 
the effect of any corrective' action by the trial 
judge, and the strength of the government's case. 
Bates v. U.S., 2000, 766 A.2d 500. Criminal Law 
<$=> 1184.47(4) 

If a claim of prosecutorial impropriety is proper- 
ly preserved, the test on appeal is whether the 
defendant suffered substantial prejudice; that is, 
the Court of Appeals wall reverse unless it can say 
with confidence that the jury verdict was not sub- 
stantially swayed by the error. Bates v. U.S., 
2000, 766 A.2d 500.^ Criminal Law ©^ 1171.1(1) 

Lapses of defense counsel, in attempting to por- 
tray police as racially biased and accusing them of 
lying, perjury, and corruption, did not excuse the 
prosecutor's inappropriate rebuttal comments and 
ad hominem attacks; the better practice in re- 
sponse to improper argument by defense counsel 
would have been to object and request curative 
instructions from the court. Bates v. U.S., 2000, 
766 A.2d 500. Criminal Law <©= 2180; Criminal 
Law <&=> 2186; Criminal Law ©^ 2189; Criminal 
Law ©^ 2207 

The threshold issue for the Court of Appeals, in 
deciding whether to reverse a case because of a 
statement by the prosecutor, is whether the chal- 
lenged remark was improper. Washington v. U.S., 
2000, 760 A.2d 1.87. Criminal Law <£=> 1171.1(2.1) 

Even if a comment by a prosecutor was improp- 
er, a new trial is required only when the defendant 
suffered substantial prejudice as a result. Wash- 
ington v. U.S., 2000/760 A.2d 187. Criminal Law 
©=> 919(8) 

In deciding whether there was substantial preju- 
dice to a defendant as a result of a prosecutor's 
improper comment, so as to require a new trial, 
the Court of Appeals will consider factors such as 
the closeness of the case, the centrality of the issue 
affected by the error, and the steps taken to 
mitigate the effects of the error. Washington v. 
U.S., 2000, 760 A.2d 187. Criminal Law <$=> 
1171.1(2.1) 

In reviewing claim of prosecutorial misconduct 
during argument, Court of Appeals determines 
first whether comment was improper, and then, 
viewing comment or question in context, consider- 
ation must be given to gravity of challenged con- 
duct along with its direct relationship to issue of 
guilt, effect of specific corrective instructions by 
trial court, and strength of government's case. 
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McCoy v. U.S., 2000, 760 A.2d 164, certiorari de- 
nied 121 S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, 
certiorari denied 121 S.Ct. 2257, 533 U.S. 909, 150 
L.Ed.2d 243, certiorari denied 122 S.Ct, 227, 534 
U.S. 900, 151 L.Ed,2d 163, certiorari denied 122 
S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 399. Crimi- 
nal Law @=> 1134.47(4) 

Reversal is justified where challenged prosecuto- 
rial conduct brings about substantial prejudice. 
McCoy v. U.S., 2000, 760 A.2d 164, certiorari de- 
nied 121 S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, 
certiorari denied 121 S.Ct. 2257, 533 U.S. 909, 150 
L.Ed.2d 243, certiorari denied 122 S.Ct. 227, 534 
U.S. 900, 151 L.Ed.2d 163, certiorari denied 122 
S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 399. Crimi- 
nal Law <s=> 1171.1(1) 

Assuming that prosecutor improperly com- 
mented on defendant's failure to testify, improper 
comment was not reversible error, where comment 
was cut off with an objection, which trial court 
sustained. McCoy v. U.S., 2000, 760 A.2d 164, 
certiorari denied 121 S.Ct. 1636, 532 U.S. 987, 149 
L.Ed.2d 496, certiorari denied 121 S.Ct. 2257, 533 
U.S. 909, 150 L.Ed.2d 243, certiorari denied 122 
S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, certiorari 
denied 122 S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 
399. Criminal Law <$=> 2202 

In assessing cases of alleged prosecutorial im- 
propriety, Court of Appeals considers its gravity, 
its relationship to guilt or innocence of defendant, 
effect of any corrective action, and strength of 
government's case. McCoy v. U.S., 2000, 760 A.2d 
164, certiorari denied 121 S.Ct. 1636, 532 U.S. 987, 
149 L.Ed.2d 496, certiorari denied 121 S.Ct. 2257, 
533 U.S. 909, 150 L.Ed.2d 243, certiorari denied 
122 S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, 
certiorari denied 122 S.Ct, 486, 534 U.S. 1005, 151 
L.Ed.2d 399. Criminal Law ©=» 1134.47(4) 

36. Judicial conduct 

Where it is alleged that a jury verdict has been 
coerced, two inquiries should be made, and the 
first inquiry is into the inherent coercive potential 
of the situation before the court, and the second 
inquiry requires an examination of the actions of 
the trial judge in order to determine whether these 
actions exacerbated, alleviated or were neutral 
with respect to coercive potential, and then the two 
factors should be viewed together to assess the 
possibility of actual coercion on any juror or ju- 
rors. Headspeth v. U.S., 2006, 910 A.2d 311. 
Criminal Law <£=> 865(1) 

Appellate court need not find actual bias or 
prejudice in order to find a violation of the canons 
of judicial conduct; rather, it need only conclude 
that the facts might reasonably cause an objective 
observer to question the judge's impartiality. Gib- 
son v. U.S., 2002, 792 A.2d 1059, certiorari denied 
122 S.Ct. 2692, 536 U.S. 972, 153 L.Ed.2d 861. 

Even if there is no bias in fact, an appearance of 
bias or prejudice requires recusal of judge if it is 
sufficient to raise a question in the mind of the 
average citizen about the judge's impartiality. 
Gibson v. U.S., 2002, 792 A.2d 1059, certiorari 
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denied 122 S.Ct. 2692, 536 U.S. 972, 153 L.Ed.2d 
861. 

To be disqualifying, the alleged bias and preju- 
dice on part of judge must stem from an extrajudi- 
cial source and result in an opinion on the merits 
on some basis other than what the judge learned 
from his participation in the case. Gibson v. U.S., 
2002, 792 A.2d 1059, certiorari denied 122 S.Ct. 
2692, 536 U.S. 972, 153 L.Ed.2d 861. 

in general, so long as a judge remains open- 
minded enough to refrain from deciding a case or 
ruling on a matter until all the evidence has been 
presented and all the parties allowed to state their 
positions, any comments the judge makes during 
the course of the proceedings will not be regarded 
as a sign of disqualifying bias or prejudice. Gib- 
son v. U.S., 2002, 792 A.2d 1059, certiorari denied 
122 S.Ct, 2692, 536 U.S. 972, 153 L.EcL2d 861. 
Judges &* 49(2) 

In cases where either defense counsel, the pros- 
ecutor, or both overstep the boundaries of proper 
argument, the trial judge should take responsibili- 
ty for maintaining control; swift and stern correc- 
tive action by the trial judge is appropriate and 
may eliminate any prejudice to the defendant. 
Bates v. U.S., 2000, 766 A.2d 500. Criminal Law 
&* 2192 

-36.5, Severance 

Ordinarily, if appellate courts determine that the 
trial court did not fully consider all relevant factors 
for severing defendants' trials, a remand for fur- 
ther consideration of the severance motion by the 
trial judge under the proper standard is in order. 
Williams v. U.S., 2005, 884 A.2d 587. Criminal 
LawO=» 1181.5(3.1) 

Ordinarily, if appellate court determined that 
trial court did not fully consider all relevant factors 
for severance of defendants, appellate court would 
remand for further consideration of severance mo- 
tion, but remand was not warranted where, on the 
record, trial court had but one option, namely to 
grant severance motion; co-defendant's proffered 
testimony that he did not see defendant with gun 
had powerful exculpatory potential because it sug- 
gested that defendant was never in possession of 
gun found in car, and if credited, it directly contra- 
dicted a fact necessary to prove weapons offense, 
and both counsel apprised court of problem posed 
by co-defendant's Fifth Amendment privilege and 
proposed solution significantly supported conclu- 
sion that co-defendant's testimony was reasonably 
likely to be forthcoming. Williams v. U.S., 2005, 
884 A.2d 587. Criminal Law ®=> 622.7(10) 

The trial court enjoys wide latitude in determin- 
ing whether severance of defendants is required, 
and appellate court does not lightly conclude that 
the trial court has abused its discretion. Williams 
v. U.S., 2005, 884 A.2d 587. Criminal Law <s=» 
622.6(3); Criminal Law <s=» 1148 

37. Speedy trial — In general 

Defendant's argument that his plea agreement 
with the United States Attorney barred criminal 
contempt action against him would be reviewed 
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under the plain error standard, where defendant 
did not present that claim in the trial court during 
his criminal contempt proceeding, but raised it 
over three years after his contempt conviction in a 
motion to vacate that conviction. In re Robertson, 
2011, 19 A3d 751. Criminal Law <&=> 1030(3) 

In considering the "assertion of the right" factor 
in the speedy trial analysis, the Court of Appeals 
takes into account whether the assertion is merely 
pro forma, or whether the defendant really seeks a 
prompt trial. Hammond v. U.S., 2005, 880 A.2d 
1066, certiorari denied 126 S.Ct. 2373, 547 U.S. 
1184, 165 L.Ed.2d 287, certiorari denied 127 S.Ct. 
374, 549 U.S. 931, 166 L.Ed.2d 231, denial of post- 
conviction relief affirmed 979 A.2d 26, habeas cor- 
pus denied 677 F.Supp.2d 286, habeas corpus de- 
nied 759 F.Supp.2d 49, appeal dismissed 2011 WL 
2618210, rehearing en banc denied. Criminal Law 
<£=> 577.10(10) 

For purposes of speedy trial analysis, the Court 
of Appeals considers cle novo the trial court's legal 
conclusions and will reverse its decision for errors 
of law. Hammond v. U.S., 2005, 880 A.2d 1066, 
certiorari denied 126 S.Ct. 2373, 547 U.S. 1184, 165 
L.Ed.2d 287, certiorari denied 127 S.Ct. 374, 549 
U.S. 931, 166 L.Ed.2d 231, denial of post-conviction 
relief affirmed 979 A.2d 26, habeas corpus denied 
677 F.Supp.2d 286, habeas corpus denied 759 
F.Supp.2d 49, appeal dismissed 2011 WL 2618210, 
rehearing en banc denied. Criminal Law ^ 1139 

To analyze a claim that the right to a speedy 
trial has been denied, the Court of Appeals uses 
the familiar four-pronged balancing test and con- 
siders: (1) the length of the delay; (2) the reasons 
for the delay; (3) the assertion of the right by the 
defense; and (4) any resulting prejudice to the 
accused. Hammond v. U.S., 2005, 880 A.2d 1066, 
certiorari denied 126 S.Ct. 2373, 547 U.S. 1184, 165 
L.Ed.2d 287, certiorari denied 127 S.Ct. 374, 549 
U.S. 931, 166 L.Ed.2d 231, denial of post-conviction 
relief affirmed 979 A.2d 26, habeas corpus denied 
677 F.Supp.2d 286, habeas corpus denied 759 
F.Supp.2d 49, appeal dismissed 2011 WL 2618210, 
rehearing en banc denied. Criminal Law <^ 
577.10(1) 

The factors for analyzing a speedy trial claim 
are related and must be considered together with 
other relevant circumstances in a difficult and 
sensitive balancing process. Bradley v. U.S., 2004, 
856 A.2d 1157, certiorari denied 125 S.Ct. 2923, 545 
U.S. 1121, 162 L.Ed.2d 307. Criminal Law ®=» 
577.10(1); Criminal Law <z* 577.10(2) 

The Court of Appeals applies a four-factor test 
when analyzing Sixth Amendment speedy trial 
claims; the four factors include: (1) the length of 
delay, (2) the reason for the delay, (3) the defen- 
dant's assertion of his right to a speedy trial, and 
(4) prejudice to the defendant. Bradley v. U.S., 
2004, 856 A.2d 1157, certiorari denied 125 S.Ct. 
2923, 545 U.S. 1121, 162 L.Ed.2d 307. Criminal 
Law <©=> 577.10(1) 

38. Length of delay, speedy trial 

Defendant's Fifth Amendment due process 
rights were not prejudiced by the four and one-half 
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month delay between defendant's arrest and his 
trial, even though defendant claimed that he could 
not remember what happened on the day that his 
son was beaten; defendant's lack of memory was 
insufficient to establish prejudice. Bradley v. U.S., 
2004, 856 A.2d 1157, certiorari denied 125 S.Ct. 
2923, 545 U.S. 1121, 162 L.Ed.2d 307. Constitu- 
tional Law <3^ 4612; Criminal Law @=» 577.15(3); 
Criminal Law <^> 577.16(4) 

Defendant's Sixth Amendment speedy trial 
rights were not violated; only four and one-half 
months elapsed between defendant's arrest and his 
trial, the delay between defendant's arrest and 
trial was attributable to the normal processing of 
the case, defendant failed to raise his speedy trial 
concerns in the trial court, and the trial court 
found that defendant was not prejudiced bv the 
delay. Bradley v. U.S., 2004, 856 A.2d 1157^ cer- 
tiorari denied 125 S.Ct. 2923, 545 U.S. 1121, 162 
L.Ed.2d 307. Criminal Law <&=> 577.10(7); Crimi- 
nal Law <^ 577.10(10); Criminal Law <^> 
577.15(3); Criminal Law <^> 577.16(4) 

39. Conclusiveness of adjudication 

Incarcerated employee was collaterally estopped 
from relitigating facts he alleged in negligence 
action against his former employer and supervisor 
for allegedly failing to deactivate his pass key 
after he returned it to his supervisor following his 
resignation, as these same facts supported his con- 
victions for fraud and theft-related offenses; crimi- 
nal indictment stated that employee was issued 
pass key and that as part of a scheme after his de- 
parture, he entered his employer's office without 
authorization using previously issued key, and 
transcript from criminal proceeding showed that 
circumstances of employee's return of key and pu- 
tative deactivation were litigated. Hinton v. Shaw 
Pittman Potts & Trowbridge, 2003, 257 F.Supp.2d 
96. Judgment ©^ 648 

A criminal conviction is conclusive proof and 
operates as an estoppel on the defendants as to the 
facts supporting the conviction in a subsequent 
civil action. Hinton v. Shaw Pittman Potts & 
Trowbridge, 2003, 257 F.Supp.2d 96. Judgment 
<S=p 648 

Defendant was not judicially estopped, after fil- 
ing pro se motion that was styled as a motion to 
vacate convictions and briefly referred to ineffec- 
tive assistance of counsel, from subsequently filing 
a motion to vacate convictions based on ineffective 
assistance of counsel; motions court did not treat 
first motion as an ineffective assistance claim but 
as a motion to correct an illegal sentence on basis 
of a double jeopardy claim, motions did not take 
inconsistent positions, allowing defendant to assert 
present claim would not unfairly prejudice govern- 
ment, and defendant had never obtained a ruling 
on merits of ineffective assistance claim. Hardy v. 
U.S., 2010, 988 A.2d 950, as amended. Criminal 
Law <^> 1668(3); Estoppel <^> 68(2) 

Record did not "conclusively show" that defen- 
dant was entitled to no relief on his ineffective 
assistance of counsel claim, and thus trial court 
was required to hold hearing on defendant's mo- 
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tion to vacate conviction for possession of cocaine 
with intent to distribute on the basis of trial coun- 
sel's failure to file motion to suppress evidence 
obtained by police in search following Terry stop; 
although defendant's conduct may have generated 
a reasonable suspicion of criminal activity, there 
was little particularized evidence on the record to 
suggest that defendant was armed and dangerous, 
as would justify search. Watley v. U.S., 2007, 918 
A.2d 1198. Criminal Law ©^ 1655(6) 

Appellate court will reverse the trial court's 
denial of a motion for a mistrial only if it appears 
irrational, unreasonable, or so extreme that failure 
to reverse would result in a miscarriage of justice. 
Metts v. U.S., 2005, 877 A.2d 113. Criminal Law 
<^> 1174(1) 

While the Court of Appeals gives deference to 
the trial court's findings of fact, it reviews the 
court's legal conclusions de novo. Castellon v. 
U.S., 2004, 864 A.2d 141. Criminal Law <^> 1139; 
Criminal Law <^> 1158.1 

Whether to permit a defendant to reopen a case 
after the close of the evidence is committed to the 
sound discretion of the trial court, and Court of 
Appeals will reverse only for an abuse of discre- 
tion. Williams v. U.S., 2004, 858 A.2d 984, certio- 
rari denied 125 S.Ct. 2924, 545 U.S. 1122, 162 
L.Ed.2d 308. Criminal Law <^> 687(1); Criminal 
Law <&=» 1153.16(4) 

An appellate court reviews de novo the trial 
court's legal conclusions and makes its owm inde- 
pendent determination of whether there was either 
probable cause to arrest or reasonable suspicion 
justifying a T&mj stop. Milline v. U.S., 2004, 856 
A.2d 616. Criminal Law <3^ 1139; Criminal Law 
<^> 1158.2 

Court of Appeals accords the trial court substan- 
tial deference in exercising its discretion in han- 
dling a sleeping juror because of the court's famil- 
iarity with the proceedings, its observations of the 
witnesses and lawyers and jurors, and its superior 
opportunity to get a feel for the case; court's own 
contemporaneous observations of the juror may 
negate the need to investigate further by enabling 
the court to take judicial notice that the juror was 
not asleep or was only momentarily and harmlessly 
so. Samad v. U.S., 2002, 812 A.2d 226, certiorari 
denied 123 S.Ct. 1600, 538 U.S. 934, 155 L.Ed.2d 
333. Criminal Law <£=> 1155 

Collateral estoppel stands for an extremely im- 
portant principle in the adversary system of jus- 
tice; it means simply that when an issue of ultimate 
fact has once been determined by a valid and final 
judgment, that issue cannot again be litigated be- 
tween the same parties in any future lawsuit. Holt 
v. U.S., 2002, 805 A.2d 949. Judgment <&=> 634 

Doctrine of collateral estoppel is generally appli- 
cable only w T here there has been a conclusive prior 
resolution of the precise factual question presented 
in the subsequent proceedings. Holt v. U.S., 2002, 
805 A.2d 949. Judgment <^> 649; Judgment ©=» 
713(1) 

Party asserting collateral estoppel must estab- 
lish that the issue was previously "necessarily de- 
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terminer!" in his favor. Holt v. U.S., 2002, 805 
A2d949. Judgment ©=> 724 

The appellate court wall reverse a conviction 
because of insufficient evidence only if it concludes, 
as a matter of law, that no reasonable juror, acting 
reasonably, could convict on the evidence present- 
ed. Robinson v. U.S., 2002, 797 A.2d 698, certiora- 
ri denied 124 S.Ct. 1491, 540 U.S. 1212, 158 
L.Ed.2d 139. Criminal Law &* 1159.2(1) 

Judicial review of the sufficiency of the evidence 
is deferential, giving full play to the responsibility 
of the trier of fact fairly to resolve conflicts in the 
testimony, to weigh the evidence, and to draw 
reasonable inferences from basic facts to ultimate 
facts. Rivas v. U.S., 2001, 783 A.2d 125. Criminal 
Law <^> 1159.2(8); Criminal Law <^> 1159.2(9); 
Criminal Law <3» 1159.3(1) 

The appellate court, when considering claims of 
evidentiary insufficiency, recognizes the right of 
the fact-finder to weigh the evidence, resolve is- 
sues of credibility, and draw justifiable inferences 
of fact Nowlin v. U.S., 2001, 782 A.2d 288. Crim- 
inal Law <®=> 1159.2(9); Criminal Law <^> 1159.4(1) 

Court of Appeals defers to the fact finder's right 
to weigh the evidence, determine the credibility of 
witnesses, and draw inferences from the evidence 
presented. McCoy v. U.S., 2001, 781 A.2d 765. 
Criminal Law <§=» 1159.2(8); Criminal Law <^> 
1159.2(9); Criminal Law &=> 1159.4(1) 

Judging the credibility of witnesses is the quin- 
tessential function of the finder of fact, a task 
reserved for the jury, not the Court of Appeals. 
McCoy v. U.S., 2001,* 781 A2d 765. Criminal Law 
€=> 1159.4(2) 

When a defendant has failed to raise an available 
challenge to his conviction on direct appeal, he may 
not raise that issue on collateral attack unless he 
shows both cause for his failure to do so and 
prejudice as a result of his failure. Thomas v. 
U.S., 2001, 772 A2d 818, certiorari denied 125 
S.Ct. 233, 543 U.S. 913, 160 L.Ed.2d 193. Criminal 
Law <^> 1438 

Doctrine of collateral estoppel does not apply to 
probation revocation proceedings. Johnson v. 
U.S., 2000, 763 A2d 707. Judgment <&=> 751 

40. Abuse of court process 

Petitioner's second motion for post-conviction 
relief premised on ineffective assistance of counsel 
could properly be denied as procedurally barred as 
an abuse of the writ, unless there was cause for 
the delay and prejudice resulting from failure to 
consider the motion. McCrimmon v. U.S., 2004, 
853 A.2d 154. Criminal Law <3=» 1438 

Inmate would be barred, as sanction for his 
abuse of court processes, from filing any prospec- 
tive pro se submission seeking review of the denial 
of a petition for writ of habeas corpus, a motion for 
new trial, issuance or review 7 of the denial of a writ 
of mandamus or coram nobis, or review of the 
denial of any other relief sought in a civil action 
against the United States or others, unless in- 
mate's submission was accompanied by a court 
order granting him leave to file. D.C.Code 1981, 
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§ 23-110; Court of Appeals Rule 27(c); Criminal 
Rules 33, 35. Corley v. U.S., 1999, 741 A.2d 1029, 
certiorari denied 120 S.Ct. 1992, 529 U.S. 1122, 146 
L.Ed.2cl 817. Federal Courts <&* 1052.1; Injunc- 
tion <a^ 26(5) 

41. Habeas corpus — In general 

District of Columbia statute making the filing of 
petition for writ of habeas corpus in the District of 
Columbia Superior Court the exclusive method for 
prisoners "under sentence of the Superior Court" 
had no application to habeas petitioner who held 
been imprisoned for criminal contempt by judge 
sitting by designation of District of Columbia 
Court of Appeals. Banks v. Smith, 2005, 377 
F.Supp.2d 92. Habeas Corpus <^> 364 

To meet the in-custody requirement of statute 
which permits a prisoner in custody to move to 
vacate his sentence, a prisoner must currently be 
serving or detained upon a sentence imposed by 
the Superior Court. Butler v. U.S., 2005, 884 A2d 
1099. Criminal Law <3=> 1447 

Trial court lacked jurisdiction to consider in- 
mate's petition, requesting that court enforce cer- 
tain treatment under the Youth Rehabilitation Act 
on his behalf, under statute setting forth remedies 
on motion attacking sentence; statute expressly set 
forth relief for only four circumstances, inmate 
failed to assert any of the four grounds for relief, 
and inmate's petition was in essence a habeas 
petition. U.S. v. Crockett, 2004, 861 A.2d 604. 
Criminal Law <^ 1575; Criminal Law <^ 1587 

Trial court was required to hold hearing regard- 
ing, rather than summarily dismissing, petition for 
writ of habeas corpus alleging that parolee had 
been denied a fair parole revocation hearing be- 
cause Parole Board had not allowed parolee to be 
present when complaining witness testified and 
Board had allowed only parolee's counsel, and not 
parolee, to see "victim impact statement" that wit- 
ness had prepared, though parolee had admitted to 
two parole violations involving breaking-and-enter- 
ing witness' home and violating the protective or- 
der obtained by witness, where information from 
the statement, involving uncharged conduct, may 
have affected the Board's choice of sanction for the 
parole violations. Nixon v. Quick, 2001, 781 A.2d 
754. Habeas Corpus <&=> 743 

Issuance of the writ of habeas corpus is simply a 
means of bringing the petitioner before the Superi- 
or Court for a hearing on the petitioner's claim for 
relief. Nixon v. Quick, 2001, 781 A.2d 754. Habe- 
as Corpus <3=^ 678.1 

To be entitled to have the writ of habeas corpus 
issued, the parolee only needs to present sufficient 
allegations, .which, if proved, would entitle him to 
relief. Nixon v. Quick, 2001, 781 A.2d 754. Habe- 
as Corpus <^> 670(8); Habeas Corpus <^ 674.1 

42. Federal jurisdiction, habeas corpus 

Habeas petitioner failed to exhaust his remedies 
in District of Columbia court, as required for fed- 
eral district court to have jurisdiction over his 
claim for ineffective assistance of appellate counsel, 
where petitioner did not move to recall the man- 
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date in his case before the District of Columbia 
Court of Appeals. Spencer v. U.S., 2011, 2011 WL 
3805720. Habeas Corpus <s=> 362.1 

Petitioners remedies in District of Columbia 
court to attack the constitutionality of his convic- 
tions and sentence for murder and related offenses 
under District of Columbia law were not inade- 
quate or ineffective merely because his prior at- 
tempts to vacate his conviction and sentence in the 
District of Columbia courts were unsuccessful, and 
thus federal court lacked jurisdiction to consider 
his habeas petition. Spencer v. U.S., 2011, 2011 
WL 3805720. Habeas Corpus ©^ 365 

Defendant failed to show that motion for post- 
conviction relief was inadequate or ineffective to 
address Brady claim of withheld evidence and, 
thus, defendant's habeas petition would be dis- 
missed for want of jurisdiction; contrary to defen- 
dant's representation, District of Columbia courts 
in fact denied post-conviction motion on its merits 
and, thus, did not effectively render motion inade- 
quate or ineffective by denying relief as procedur- 
ally barred, nor did their denial of relief on motion 
have that effect. Wright v. Stansberry, 2010, 677 
F.Supp.2d 286. Habeas Corpus <s=» 374.1 

Under District of Columbia code, collateral chal- 
lenges to sentences imposed by the District of 
Columbia court must be brought in that court. 
Williams v. Martinez, 2008, 559 F.Supp.2d 56, re- 
versed and remanded 586 F.3d 995, 388 U.S.App. 
D.C. 316, rehearing en banc denied, on remand 683 
F.Supp.2d 29, certiorari denied 130 S.Ct. 2073, 176 
L.Ecl.2d 423. Habeas Corpus <&* 619 

Although proceedings under federal statute pro- 
viding habeas corpus remedy for state prisoners 
and proceedings under federal statute providing 
post-conviction remedy for federal prisoners are 
different, petitions filed under both statutes are 
commonly referred to as habeas corpus petitions. 
Williams v. U.S., 2005, 878 A.2d 477. Criminal 
Law <$=> 1407; Habeas Corpus <^ 201 
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Even if prisoner unsuccessfully collaterally at- 
tacked conviction, his failure to obtain relief under 
the provision would not itself be sufficient to dem- 
onstrate the inadequacy or ineffectiveness required 
to support federal court's jurisdiction over applica- 
tion for writ of habeas corpus. Void-El v. Haynes, 
2006, 440 F.Supp.2d 1. Habeas Corpus ®=» 285.1 

District of Columbia felony offender must ex- 
haust his remedies in the District of Columbia 
court system and District of Columbia statute be- 
fore attacking legality of detention resulting from 
a Superior Court conviction or sentence in federal 
post-conviction relief court. Gant v. Reilly, 2002, 
224 F.Supp.2d 26, appeal dismissed 2003 WL 
115262. Criminal Law ^ 1429(1) 

When a felony offender convicted in Superior 
Court of District of Columbia attacks legality of 
parole revocation decision made by United States 
Parole Commission, offender is not required first 
to exhaust his remedies in Superior Court before 
seeking federal habeas corpus relief; alleged due 
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process violation arises from exercise of federal 
agency's discretion pursuant to Congressional del- 
egation of power, not as result of state -level court's 
exercise of judicial power. Gant v. Reilly, 2002, 
224 F.Supp.2d 26, appeal dismissed 2003 WL 
115262. Habeas Corpus <^ 342 

District of Columbia Code offender who was 
prosecuted in the Superior Court but is detained in 
that case in a District of Columbia facility as the 
result of actions by the federal parole authority 
should be required to exhaust his District of Co- 
lumbia habeas remedies before federal district 
court entertains the challenge to his detention. 
Gant v. Reilly, 2002, 224 F.Supp.2d 26, appeal 
dismissed 2003 WL 115262. 

44. — - Inadequacy of remedies, habeas cor- 
pus 

Mere denial of relief by the District of Columbia 
courts does not render the local remedy inade- 
quate or ineffective, as required for District of 
Columbia prisoner to have recourse to a federal 
judicial forum under federal habeas statutes. 
Williams v. Martinez, 2008, 559 F.Supp.2d 56, re- 
versed and remanded 586 F.3d 995, 388 U.S.App. 
D.C. 316, rehearing en banc denied, on remand 683 
F.Supp.2d 29, certiorari denied 130 S.Ct. 2073, 176 
L.Ed.2d 423. Habeas Corpus <^ 763 

District of Columbia prisoners have no recourse 
to a federal judicial forum under federal habeas 
statutes unless it is shown that the local remedy is 
inadequate or ineffective to test the legality of 
their detention. Williams v. Martinez, 2008,' 559 
F.Supp.2d 56, reversed and remanded 586 F.3d 
995, 388 U.SApp.D.C. 316, rehearing en banc de- 
nied, on remand 683 F.Supp.2d 29, certiorari de- 
nied 130 S.Ct. 2073, 176 L.Ed.2d 423. Habeas 
Corpus <^ 273 

District of Columbia prisoner could not bring 
federal habeas petition challenging conviction ab- 
sent showing that his motion attacking sentence, 
which was denied by District of Columbia court, 
was inadequate or ineffective to test the legality of 
his conviction and detention. Williams v. Mar- 
tinez, 2008, 559 F.Supp.2d 56, reversed and re- 
manded 586 F.3d 995, 388 U.S.App.D.C. 316, re- 
hearing en banc denied, on remand 683 F.Supp.2d 
29, certiorari denied 130 S.Ct. 2073, 176 L.Ed.2d 
423. Habeas Corpus ©=> 763 

District court lacked jurisdiction to consider ap- 
plication for writ of habeas corpus, collaterally 
attacking District of Columbia (DC) convictions, 
where defendant made no demonstration that the 
remedy available under DC Code was an "inade- 
quate or ineffective" means of challenging his con- 
viction. Void-El v. Haynes, 2006, 440 F.Supp.2d 1. 
Habeas Corpus ^ 285.1 

Remedy available to petitioner under District of 
Columbia statute governing postconviction motions 
to attack sentence was adequate and effective, and 
thus, federal district court could not entertain pe- 
titioner's habeas corpus petition challenging his 
District of Columbia convictions on ground of inef- 
fective assistance of counsel, though District of 
Columbia Superior Court lacked authority to de- 
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termine effectiveness of petitioner's appellate 
counsel; the District of Columbia statute provided 
petitioner with vehicle for raising his claims of in- 
effectiveness of trial counsel, and challenge to ef- 
fectiveness of appellate counsel was to be raised in 
a motion to recall the Court of Appeals' mandate. 
Reyes v. Rios, 2006, 432 F.Supp.2d 1. Habeas 
Corpus <s=> 285.1 

Limiting access to federal court for defendants 
convicted of crimes in District of Columbia by 
substituting collateral remedy in District of Colum- 
bia courts which was neither inadequate nor inef- 
fective to test the legality of detention did not 
constitute a suspension of writ of habeas corpus, 
due to safety valve provision calling for habeas 
review when motion under District of Columbia 
law was inadequate or ineffective to test detention. 
Eastridge v. U.S., 2005, 372 F.Supp.2d 26. Habeas 
Corpus <$=> 911 

4.5. Earlier convictions, habeas corpus 

Prisoner's "Habeas" Petition in which he assert- 
ed that Parole Commission was required under 
Youth Act to set aside prior robbery conviction 
because he had been granted unconditional dis- 
charge prior to expiration of sentence was, in 
essence, one seeking relief under §§ 1983 or as 
appeal to Superior Court's general jurisdiction to 
do equity, and should have been so construed, 
rather than as one for habeas relief or motion 
attacking sentence over which trial court would 
have no jurisdiction, in that prisoner was essential- 
ly requesting that record related to prior convic- 
tion be sealed, and therefore, could not be consid- 
ered in sentencing for subsequent offense. N orris 
v. U.S.. 2007, 927 A.2d 1034. Civil Rights <^> 
1395(7) 

46. — —Review, habeas corpus 

Section of District of Columbia Code establish- 
ing a procedure for collateral review of convictions 
in the District of Columbia Superior Court and 
creating exclusive jurisdiction in that court unless 
the remedy provided by that section was inade- 
quate or ineffective, only divests federal courts of 
jurisdiction to hear habeas petitions by prisoners 
who could have raised viable claims pursuant to 
that section. Williams v. Martinez, C.A.DC.2009, 
586 F.3d 995, 388 U.S.App.D.C. 316, rehearing en 
banc denied, on remand 683 F.Supp.2d 29, certio- 
rari denied 130 S.Ct, 2073, 176 L.Ed.2d 423. Ha- 
beas Corpus ©=> 285.1 

District of Columbia law made habeas-type re- 
lief available to each individual § 1983 plaintiff, and 
thus, even if exception to Heck's favorable-deter- 
mination requirement for court to exercise juris- 
diction over action existed, it was inapplicable to 
plaintiffs' claims against District of Columbia and 
individual police officer, alleging various due pro- 
cess and Eighth Amendment cruel and unusual 
punishment violations related to their convictions 
for driving while intoxicated (DWI), and claims 
were barred; plaintiffs had ability to bring habeas 
claim while on probation or otherwise in custody, 
to bring motion after sentence to set aside judg- 
ment of conviction and withdraw plea, if applicable, 



§ 23-110 

Note 47 

or to move for new trial in interests of justice. 
Molina- Aviles v. District of Columbia, 2011, 797 
F.Supp.2d 1. Civil Rights ®=> 1088(5) 

On appeal from the denial of a petition for writ 
of habeas corpus, the Court of Appeals would not 
review the merits of the Parole Board's decision to 
revoke probation, but only whether the petitioner 
had been deprived of his legal rights by the man- 
ner in which the revocation hearing was conducted, 
in order to determine whether there had been 
abuse of discretion. Nixon v. Quick, 2001, 781 
A.2d 754. Habeas Corpus <s> 843 

47. Review — In general 

District court lacked jurisdiction to consider 
claim of ineffective assistance of appellate counsel 
raised by petitioner in his § 2241 habeas petition 
challenging murder and related convictions in Dis- 
trict of Columbia court, where petitioner had not 
moved to have the District of Columbia Court of 
Appeals recall the mandate. Earie v. U.S., 2011, 
201.1 WL 4005327, certificate of appealability de- 
nied 2011 WL 4842469. Habeas Corpus <^> 366 

Court of Appeals wall affirm a trial court's sum- 
mary denial of a motion attacking a sentence only 
if the claims in the motion (1) are palpably incredi- 
ble, (2) are vague and conclusory, or (3) even if 
true, clo not entitle the movant to relief; the Court 
of Appeals must be satisfied that under no circum- 
stances could the movant establish facts warrant- 
ing relief. Aiken v. U.S., 2008, 956 A.2d 33. Crim- 
inal Law <^ 1652 

Although the absence of factual findings in con- 
nection with a ruling on a motion for relief from 
conviction does not automatically constitute error 
by the trial court, it does, however, require more 
careful review by the appellate court. Otts v. U.S., 
2008, 952 A.2d 156. Criminal Law <s=> 1158.36 

In order to uphold the denial of a motion at- 
tacking sentence without a hearing, the Court of 
Appeals must be satisfied that under no circum- 
stances could the petitioner establish facts war- 
ranting relief. Jones v. U.S., 2007, 918 A.2d 389. 
Criminal Law ©=> 1652 

The Court of Appeals will affirm the trial court's 
denial of a motion attacking sentence without a 
hearing only if the claims: (1) are palpably incredi- 
ble; (2) are vague and conclusory; or (3) even if 
true, do not entitle the movant to relief. Jones v. 
U.S., 2007, 918 A.2d 389. Criminal Law <^ 1652 

An appellate court will uphold the denial a mo- 
tion for postconviction relief without a hearing only 
if satisfied that under no circumstances could the 
defendant establish facts warranting relief. Cade 
v. U.S., 2006, 898 A.2d 349. Criminal Law <s=> 
1134.90 

It is a quintessential appellate function to review 
a party's attempt to establish the law of the juris- 
diction in future cases. U.S. v. Jenkins, 2005, 887 
A.2d 1013. Criminal Law <s=> 1134.27 

Concept of "exercise of discretion" is a review- 
restraining one; appellate court role in reviewing 
"the exercise of discretion" is supervisory in nature 
and deferential in attitude. Sepulveda-Hambor v. 
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District of Columbia, 2005, 885 A,2d 303. Criminal 
Law@=> 1147 

Upon review of a trial court's decision to grant a 
mistrial, an appellate court considers the record as 
a whole to determine whether the mistrial was 
justified by manifest necessity. Butler v. U.S.. 
2005, 884 A2d 1099. Criminal Law ^ 1134.14; 
Criminal Law <&=> 1155 

An appellate court will not overturn the trial 
court's decision on whether to grant a mistrial 
unless it appears unreasonable, irrational or unfair, 
or unless the situation is so extreme that failure to 
reverse would result in a miscarriage of justice. 
Butler v. U.S., 2005, 884 A.2d 1099. Criminal Law 
<&=> 1155 

On review, the Court of Appeals ordinarily will 
accept a trial judge's determination that there is or 
is not a high degree of necessity for a mistrial, 
without a less drastic alternative, as long as that 
determination is reasonable. Butler v. U.S., 2005, 
884 A.2d 1099. Criminal Law ®=> 1155 

Court of Appeals will reverse for plain error 
only in an extreme situation in which the defen- 
dant's substantial rights were so clearly prejudiced 
that the very fairness and integrity of the trial w r as 
jeopardized." Washington v. U.S.", 2005, 884 A.2d 
.1080, certiorari denied 126 S.Ct. 1490, 547 U.S. 
1013, 164 L.Ed.2d 265. Criminal Law <^ 1030(1) 

Court of Appeals may affirm a trial court's 
decision for reasons other than those given by the 
trial court. Adams v. U.S., 2005, 883 A.2d 76. 
Criminal Law 7 ©^ 1134.60 

When reviewing a trial court's decision to limit a 
defendant's cross examination, the Court of Ap- 
peals first determines whether the trial court's 
decision violated the defendant's Sixth Amendment 
right to confront the witnesses against him by 
precluding a meaningful degree of cross examina- 
tion. Adams v. U.S., 2005, 883 A.2d 76. Criminal 
Law &* 662.7 

Affirmance on grounds other than those given 
by the trial court is appropriate only where there 
has been no procedural unfairness. Randolph v. 
U.S., 2005, 882 A2d 210. Criminal Law- ^ 
1134.60 

In general, an appellate court may affirm a 
judgment on any valid ground. Randolph v. U.S., 
2005, 382 A.2d" 210, Criminal Law ©=» 1134.60 

On appellate review, an exercise of judicial dis- 
cretion will not be reversed unless it appears that 
it was exercised on grounds, or for reasons, clearly 
untenable or to an extent clearly unreasonable. 
Fuller v. U.S., 2005, 873 A.2d 1108! Criminal Law 
c^ 1147 

Appellate court will only reverse the denial of a 
motion tor a mistrial if the decision appears irra- 
tional, unreasonable, or so extreme that failure to 
reverse would result in a miscarriage of justice. 
Rov v. U.S., 2005, 871 A.2d 498, certiorari denied 
126 S.Ct, 2346, 547 U.S. 1162, 164 L.Ed.2d 839. 
Criminal Law ^ 1155 

The determination whether to grant or deny a 
mistrial is within the broad discretion of the trial 
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court and appellate review of such a determination 
is deferential. Roy v. U.S., 2005, 871 A.2d 498, 
certiorari denied 126 S.Ct, 2346, 547 U.S. 1162, 164 
L.Ed.2d 839. Criminal Law <^ 867.2; Criminal 
Law ©=» 1134.52; Criminal Law <^ 1155 

Court of Appeals, in determining whether defen- 
dant had been "in custody" for Miranda purposes 
when police questioned her in her home, would not 
consider whether defendant, a recent, non-English- 
speaking immigrant of limited means and re- 
sources, was at pronounced cultural and socioeco- 
nomic disadvantage in her encounter with police, 
which disadvantage might have increased her anxi- 
ety and submissiveness, as such factor was inher- 
ently subjective, and Miranda custody inquiry was 
an objective test. Morales v. U.S., 2005, S66^A.2d 
67. Criminal Law ©==> 411.24 

The Court of Appeals will not permit a party to 
assert one theory at trial and another theory on 
appeal. Brown v. U.S., 2005, 864 A.2d 996. Crimi- 
nal Law <^ 1028 

Issues regarding the merger of convictions must 
be reviewed de novo to determine whether there 
has been a violation of the Double Jeopardy Clause 
of the Federal Constitution. Alfaro v. U.S., 2004, 
859 A2d 149. Criminal Law <a=» 1139 

The trial judge's decision on the admission or 
exclusion of expert testimony will be affirmed un- 
less it is manifestly erroneous. Ahmed v. U.S., 
2004, 856 A.2d 560. Criminal Law <&=> 1158.16 

Appellate court can take notice of its own rec- 
ords and of other cases including the same subject 
matter or questions of a related nature between 
the same parties. Outlaw v. U.S., 2004, 854 A.2d 
169. Criminal Law <&=> 304(16) 

On appeal, appellate court can take notice of 
such ascertainable facts as the disposition of relat- 
ed appeals, guilty pleas, and revocations of proba- 
tion. Outlaw v. U.S., 2004, 854 A.2d 169. Crimi- 
nal Law <^ 304(16) 

The denial of a continuance is a matter within 
the sound discretion of the court and is not subject 
to review absent clear abuse. Dockery v. U.S., 
2004, 853 A.2d 687, on remand 1996 Wl'34366676, 
on remand 1996 WL 34366675. Criminal Law^ e^ 
586; Criminal Law ©=> 1151 

In deciding whether a trial court in any case has 
abused its discretion, the reviewing court should 
consider whether the decision maker failed to con- 
sider a relevant factor, whether he relied upon an 
improper factor, and whether the reasons given 
reasonably support the conclusion. Pinkney v. 
U.S., 2004, 851 A.2d 479. Criminal Law <3=> 1147 

With respect to issue of whether reasonable 
suspicion or probable cause existed to justify a 
seizure, where the record supports the trial judge's 
material factual findings, the appellate court must 
reach an independent legal conclusion as to wheth- 
er there was reasonable suspicion for the stop. 
Trice v. U.S., 2004, 849 A.2d 1002, certiorari denied 
125 S.Ct. 934, 543 U.S. 1078, 160 L.Ed.2d 820. 
Criminal Law <&* 1134.34 

An exercise of judicial discretion will not be 
reversed unless it appears that it was exercised on 
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grounds, or for reasons, clearly untenable or to an 
extent clearly unreasonable. Rowland v. U.S., 
2004, 840 A.2d 664. Criminal Law <s=> 1147 

An appellate court must defer to a trial judge's 
credibility determinations.. In re A.L., 2003, 839 
A.2d 678. Criminal Law <3=> 1159.4(2) 

The Court of Appeals' review of a trial court's 
determination of whether a defense counsel had a 
conflict of interest is a deferential one, presenting 
a mixed question of law and fact; the Court will 
accept the trial judge's factual determinations, un- 
less unsupported by the evidence, but will review 
legal conclusions de novo. Alston v. U.S., 2003, 
838 A.2d 320. Criminal Law ©=> 1139; Criminal 
Law <£=> 1158.28 

There is plain error where the jury instructions 
could have confused the jury on the need for a 
unanimous verdict, or the government's burden to 
prove guilty beyond a reasonable doubt. Bates v. 
U.S., 2003, 834 A.2d 85. Criminal Law <&=> 
1038.1(2) 

Cei'tain instructional errors, which touch upon 
fundamental constitutional principles or call into 
question the integrity of the verdict, will constitute 
plain error. Bates' v. U.S., 2003, 834 A.2d 85. 
Criminal Law ^ 1038.1(2) 

Party asserting plain error bears the burden of 
first establishing error, a deviation from the legal 
rule, and second, demonstrating that the error was 
"plain," which is synonymous with "clear" or, 
equivalently, "obvious." Bates v. U.S., 2003, 834 
A.2d 85. Criminal Law <^> 1141(2) 

Absent a clear showing of abuse of discretion, 
decisions of the trial court regarding the denial of 
a new trial wall not be disturbed on appeal. Gatlin 
v. U.S., 2003, 833 A.2d 995. Criminal Law <^ 
1156(1) 

In assessing whether counsel's performance was 
ineffective, appellate court reviews the record with 
a strong presumption that counsel's conduct fell 
within a wide range of reasonable professional 
assistance. Oliver v. U.S., 2003, 832 A.2d 153. 
Criminal Law <^ 1871 

Ultimate questions, such as whether the police 
had reasonable grounds to stop a suspect and 
conduct a search, require Conclusions of law re- 
viewed de novo. James v. U.S., 2003, 829 A.2d 
963. Criminal Law <3=> 1139 

Absent a showing otherwise, trial judges are 
presumed to know and apply the proper legal 
standards. Harkins v. U.S., 2002, 810 A.2d 895. 
Criminal Law <©=> 1144.10 

On appeal, all reasonable inferences must be 
drawn in favor of the government, and deference 
must be given to the trier of fact's right to deter- 
mine credibility and weigh evidence. Smith v. 
U.S., 2002, 809 A.2d 1216. Criminal Law ®=» 
1159.2(8); Criminal Law ®=> 1159.2(9); Criminal 
Law <£=> 1159.4(2) 

In reviewing a decision by a trial court denying 
a defendant the right to call a witness, the first 
inquiry is whether the error amounts to the viola- 
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tion of a constitutional right. Smith v. U.S., 2002, 
809 A.2d 1216. Criminal Law ©=> 1134.50 

It is only where the government has produced 
no evidence from which a reasonable mind might 
fairly infer guilt beyond a reasonable doubt that 
the appellate court can reverse a conviction. Rid- 
dick v. U.S., 2002, 806 A.2d 631, post-conviction 
relief denied 2004 WL 4966334. Criminal Law e= 
1159.2(7) 

Where it appears that a conviction is based upon 
an improper rule of law, the verdict must be set 
aside. Thomas v. U.S., 2002, 806 A.2d 626. Crimi- 
nal Law ©=» 1186.1 

On undisputed facts, the Court of Appeals may 
affirm for reasons other than those stated by the 
trial judge. Wilson v. U.S., 2002, 802 A.2d 367. 
Criminal Law <s=> 1134.60 

Appellate court reviews the trial court's limita- 
tions on cross-examination for an abuse of discre- 
tion. Velasquez v. U.S., 2002, 801 A.2d 72, certio- 
rari denied 123 S.Ct. 396, 537 U.S. 963, 154 
L.Ed.2d 319. Criminal Law ©=> 1153.18(2) 

In reviewing, under Brady, a trial judge's refus- 
al to require the disclosure of impeachment evi- 
dence, Court of Appeals considers the importance 
of the witness to the government's case, the credi- 
bility of the witness, and the value of the withheld 
evidence in undermining the witness's credibility. 
Bennett v. U.S., 2002, 797 A.2d 1251. Criminal 
Law ©=> 1134.47(4) 

Trial judge in drug prosecution committed plain 
error when she continued to poll the jury after 
juror number five dissented from the verdict previ- 
ously announced by the foreman. Dorn v. U.S., 
2002, 797 A.2d 1226. Criminal Law ©=> 1040 

Even in summary contempt proceedings, appel- 
late court may not disturb trial court's findings 
unless they are without evidentiarv support or 
plainly wrong. Fields v. U.S., 2002, 793 A.2d 1260. 
Contempt <^ 66(7) 

Individual errors, not warranting reversal, may 
when combined so impair the right to a fair trial to 
warrant reversal. Foreman v. U.S., 2002, 792 A.2d 
1043. Criminal Law ®=> 1186.1 

Absent a clear showing of abuse of discretion, 
decisions of the trial court regarding the denial of 
a new trial will not be disturbed on appeal. Whit- 
ley v. U.S., 2001, 783 A.2d 629, rehearing granted, 
opinion modified 796 A.2d 26. Criminal Law ©» 
1156(1) 

The Court of Appeals is only inclined to reverse 
in extreme situations threatening a miscarriage of 
justice. Gordon v. U.S., 2001, 783 A.2d 575, appeal 
after new trial 881 A.2d 557, certiorari denied 126 
S.Ct. 1132, 546 U.S. 1112, 163 L.Ed.2d 892. Crimi- 
nal Law <3=5 1162 

Trial court's erroneous ex parte ruling that pros- 
ecution did not need to divulge to defense factual 
basis for government witness' possible bias, which 
was that witness' sons were under investigation for 
sexually abusing two of defendant's children, was 
not harmless, in prosecution for cruelty to chil- 
dren; witness' testimony as sole adult witness was 
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significant, given that children expressed desire to 
be reunited with their siblings, there was evidence 
that children would lie at their mother's request, 
and children admitted that they had been instruct- 
ed to testify against defendant in order to be 
reunited. McCloud v. U.S., 2001, 781 A.2cl 744. 
Criminal Law <3=> 1166(10.10) 

Court of Appeals wall reverse the denial of a 
motion to sever counts only upon a clear showing 
of abuse of discretion. McCloud v. U.S., 2001, 781 
A.2d 744. Criminal Law &* 1148 

The Court of Appeals will reverse the trial 
court's denial of a motion for a mistrial only if it 
appears irrational, unreasonable, or so extreme 
that failure to reverse would result in a miscar- 
riage of justice. Coleman v. U.S., 2001, 779 A.2d 
297. Criminal Law ®=> 1155 

When reviewing the denial of a defendant's mo- 
tion for mistrial, the court looks to several factors, 
including the gravity of the misconduct, the rela- 
tive strength of the government's case, the central- 
ity of the issue affected, and any mitigating actions 
taken by the court, all the while giving due defer- 
ence to the decision of the trial judge, who had the 
advantage of being present not only when the 
alleged misconduct occurred, but throughout the 
trial. Coleman v. U.S., 2001, 779 A.2d 297. Crimi- 
nal Law <5^ 1134.30; Criminal.. Law <$=> 1134.52 

Error in permitting government to present vic- 
tim impact statements at juvenile disposition hear- 
ing without providing them to juvenile beforehand 
in predisposition report had no effect on disposi- 
tion that committed juvenile to youth center for 
indeterminate period not to exceed his twenty-first 
birthday; disposition was authorized by statute and 
was warranted by gravity of 16-year-old juvenile's 
admission, in pleading guilty, to facts establishing 
that he carjacked vehicle while armed and assault- 
ed and threatened to kill two correctional officers. 
In re M.N.T, 2001, 776 A.2d 1201. Infants <3=> 253 

Court of Appeals will reverse a trial court's 
ruling on a matter within its discretion when the 
trial court, while recognizing its right to exercise 
discretion, declines to do so, preferring instead to 
adhere to a uniform policy. Pernell v. U.S., 2001, 
771 A.2d 992. Criminal Law <£=> 1147 

A trial judge's "discretion" is the exercise of 
discretion in individual cases, not the discretion to 
adopt a uniform policy in all cases irrespective of 
circumstances. Pernell v. U.S., 2001, 771 A.2d 992. 
Criminal Law ©=» 1 147 

It is not the role of the Court of Appeals to 
review sentences which are within statutory limits. 
Pernell v. U.S., 2001, 771 A.2d 992. Criminal Law 
<^ 1023(11) 

Court of Appeals is authorized to reexamine the 
sentencing process where it is alleged that the 
judge totally failed to exercise her discretion in 
imposing sentence. Pernell v. U.S., 2001, 771 A.2d 
992. Criminal Law ®=» 1023(11) 

Appellate court will view the record in the light 
most favorable to the party that prevailed in the 
trial court, and it must sustain any reasonable 
inference that the trial judge has drawn from the 
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evidence. Crook v. U.S., 2001, 771 A.2d 355. 
Criminal Law ©=> 1144.13(1); Criminal Law ©^ 
1144.13(5) 

Appellate court can sustain a trial court ruling 
on any legitimate basis. Crook v. U.S., 2001, 771 
A.2d 355. Criminal Law <s=> 1134.60 

No additional fact-finding was necessary for ap- 
pellate court to rule on issue of whether officer's 
questioning of defendant fell within public safety 
exception to Miranda- rule, which was ultimately 
question of law to be decided de novo by appellate 
court, and thus prosecutor was not precluded from 
arguing that questions fell within public safety 
exception, even though prosecutor did not specifi- 
cally reference exception in trial court, where pros- 
ecutor did state in trial court that questioning was 
designed to ascertain threat to public safety, and 
defendant was unable to explain what testimony he 
would have elicited from officers regarding excep- 
tion that he did not otherwise try to elicit. Crook 
v. U.S., 2001, 771 A.2d 355. Criminal Law <3^ 1139 

Defendant was not prejudiced by the denial of a 
continuance of prosecution for first-degree sexual 
abuse and kidnapping, allegedly required to permit 
defense counsel to prepare adequately for trial and 
to allow defendant to consider a "combination" plea 
offer made by the government, where defendant 
obtained a de facto continuance of three months. 
Kyle v. U.S., 2000, 759 A.2d 192, certiorari denied 
121 S.Ct, 834, 531 U.S. 1100, 148 L.Ecl.2d 716. 
Criminal Law<3=> 1166(7) 

The denial of a motion for a mistrial should be 
reversed only if the decision appears irrational, 
unreasonable, or so extreme that failure to reverse 
would result in a miscarriage of justice. Parker v. 
U.S., 2000, 757 A.2d 1280. Criminal Law <s=» 1155 

48. Appealable orders, review 

Defendant's claim that court-imposed require- 
ment that defendant be admitted to drug-treat- 
ment facility in order to have part of sentence 
suspended did not conflict with authority of Parole 
Commission to release defendant before end of 
sentence, and thus claim was not ripe for appeal. 
Olden v. U.S., 2001, 781 A.2d 740. Criminal Law 
®=» 1134.25 

Whether victim impact statements should be 
excluded entirely from juvenile disposition pro- 
ceedings would be addressed by Court of Appeals, 
though juvenile who challenged admission of such 
statements at his disposition proceeding had been 
released from custody and his case had been 
closed; question was the sort of overarching issue 
important to the resolution of a class of future 
cases that should be decided notwithstanding the 
lack of effect on juvenile. In re M.N.T, 2001, 776 
A.2dl201. Infants ®=» 242 

The denial of a motion for reconsideration, by 
itself, is not an appealable order. Thomas v. U.S., 
2001, 772 A.2d 818, certiorari denied 125 S.Ct. 233, 
543 U.S. 913, 160 L.Ed.2d 193. Criminal Law ©^ 
1023(14) 

Defendant could not appeal, by itself, the denial 
of his motion for reconsideration of his motion to 
vacate sentence. Thomas v. U.S., 2001, 772 A.2d 
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818, certiorari denied 125 S.Ct. 233, 543 U.S. 913, 
160 L.Ed.2d 193. Criminal Law <&=> 1023(14) 

49. Standard of review 

Court of Appeals reviews the denial of motion 
for postconviction relief for an abuse of discretion. 
Ransom v. U.S., 2008, 947 A.2d 1127. Criminal 
Law <£=> 1156.11 

An appellate court reviews the denial of a motion 
for postconviction relief for an abuse of discretion. 
Rivera v. U.S., 2008, 941 A.2d 434. Criminal Law 
<*=> 1134.90 

Under plain error standard, to warrant reversal, 
defendant must show that the error resulted in a 
miscarriage of justice or that the trial court's error 
seriously affected the fairness, integrity or public 
reputation of judicial proceedings. Frye v. U.S., 
2005, 926 A.2d 1085. Criminal' Law <z=> 1030(1) 

An appellate court reviews a denial of motion for 
postconviction relief for abuse of discretion. Cade 
v. U.S., 2006, 898 A.2d 349. Criminal Law e=> 
1156.11 

The Court of Appeals reviews claims of merger 
of convictions de novo to assess whether a violation 
of the Double Jeopardy Clause of the Constitution 
has occurred. Cullen v. U.S., 2005, 886 A.2d 870. 
Criminal Law <&=> 1139 

In reviewing a challenge to the legality of a 
traffic stop, the Court of Appeals defers to the trial 
judge's material factual findings, but it reviews the 
ultimate legal conclusion cle novo. Duckett v. U.S., 
2005, 886 A.2d 548. Criminal Law <®» 1139; Crim- 
inal Law <^> 1158.2 

Whether or not a hearing is held in connection 
with a motion to seal, a trial court's determinations 
in connection with that motion constitute findings 
of fact and are reviewed for clear error. Sepulve- 
da-Hambor v. District of Columbia, 2005, 885 A.2d 
303. Criminal Law ©=» 1226(2) 

A trial judge's determination that a declarant's 
admission of guilt is sufficiently trustworthy to 
warrant its admission as a statement against penal 
interest is reviewed under the "clearly erroneous" 
standard. Ingram v. U.S., 2005, 885 A.2d 257. 
Criminal Law <&=> 1158.14 

An appellate court reviews the trial court's deci- 
sion granting or denying a petition for writ of 
error coram nobis for an abuse of discretion.. 
Butler v. U.S., 2005, 884 A.2d 1099. Criminal Law 
<&=> 1156.11 

Under plain error standard of review, the appel- 
late court will reverse only if the defendant's sub- 
stantial rights were so clearly prejudiced as to 
jeopardize the fairness of the trial. Washington v. 
U.S., 2005, 884 A.2d 1080, certiorari denied 126 
S.Ct. 1490, 547 U.S. 1013, 164 L.Ed.2d 265. Crimi- 
nal Law <&=> 1030(1) 

In reviewing whether an indictment has been 
constructively amended, the appellate court's stan- 
dard of review requires it to consider whether the 
government at trial relied on a complex of facts 
distinctly different from that which the grand jury 
set forth in the indictment, rather than a single set 
of facts common to both. Zacarias v. U.S., 2005, 
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884 A.2d 83. Indictment And Information ®=> 
159(1) 

Plain-error review permits the Court of Appeals 
to grant a remedy where (1) there is error, (2) the 
error is "plain," meaning clear or obvious, and (3) 
the error affected substantial rights. Adams v. 
U.S., 2005, 883 A.2d 76. Criminal Law <^> 1030(1) 

When reviewing a trial court's decision to limit a 
defendant's cross-examination, the standard of re- 
view employed will depend upon the scope of cross 
examination permitted by the trial court measured 
against an assessment of the appropriate degree of 
cross examination necessitated by the subject mat- 
ter thereof as well as the other circumstances that 
prevailed at trial. Adams v. U.S., 2005, 883 A.2d 
76. Criminal Law <5=> 1153.18(2) 

If the Court of Appeals elects to review the 
record sua sponte for plain error, even though the 
government failed to allege plain error review, the 
review should err, if at all, on the side of the 
criminal defendant. Randolph v. U.S., 2005, 882 
A.2d 210. Criminal Law <^> 1030(1) 

Error in trial court's use of outdated version of 
jury instruction on reasonable doubt, which failed 
to inform jury that it would find reasonable doubt 
based on lack of evidence, did not lead to miscar- 
riage of justice requiring reversal of drug convic- 
tions on plain-error review, even though trial court 
also erred in giving jury instruction that govern- 
ment had no duty to collect evidence corroborating 
testimony of police officers; defendant was permit- 
ted to question officers on their failure to obtain 
corroborative evidence and to argue that lack of 
such evidence weakened government's case, noth- 
ing suggested that jury was misled by instructions, 
and case against defendant was strong. Brown v. 
U.S., 2005, 881 A.2d 586. Criminal Law <©=> 
1038.1(5) 

On plain-error review, the Court of Appeals may 
reverse only if it finds an error that is obvious or 
readily apparent, clear under current law, and so 
clearly prejudicial to substantial rights as to jeop- 
ardize the very fairness and integrity of the trial. 
Brown v. U.S.', 2005, 881 A.2d 586. Criminal Law 
<&=> 1030(1) 

To reverse for plain error, the error must be 
clear or obvious, and so serious that it jeopardized 
the fairness of the trial or caused a miscarriage of 
justice. Hammond v. U.S., 2005, 880 A.2d 1066, 
certiorari denied 126 S.Ct. 2373, 547 U.S. 1184, 165 
L.Ed.2d 287, certiorari denied 127 S.Ct. 374, 549 
U.S. 931, 166 L.Ed.2d 231, denial of post-conviction 
relief affirmed 979 A.2d 26, habeas corpus denied 
677 F.Supp.2d 286, habeas corpus denied 759 
F.Supp.2d 49, appeal dismissed 2011 WL 2618210, 
rehearing en banc denied. Criminal Law <&=> 
1030(1) 

Whether actions by police constitute "interroga- 
tion" is reviewed de novo. In re G.E., 2005, 879 
A.2d 672. Criminal Law <&=> 1139 

Trial judge's legal conclusions regarding wheth- 
er the defendant was in custody and whether the 
facts, as found by the trial judge, require suppres- 
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sion of confession are reviewed tie novo. In re 
G.E., 2005, 879 A.2d 672. Criminal Law e=> 1139 

An appellate court reviews a trial court's conclu- 
sions of law de novo.. In re A.F., 2004, 875 A.2d 
633. Criminal Law <£=> 1139 

In reviewing the denial of a motion to suppress 
evidence, the Court of Appeals' review is de novo 
with respect to constitutional and other legal issues 
on which the denial of the suppression motion is 
based. Mesa v. U.S., 2005, 875 A. 2d 79. Criminal 
Law &=> 1139 

Court of Appeals reviews de novo issues of 
statutory interpretation. McNeely v. U.S., 2005, 
874A.2d371. Criminal Law <*=> 1139 

Whether two charged offenses merge into one is 
not for the jury to decide; rather, it is a question of 
law which an appellate court reviews de novo. 
Blacldedge v. U.S., 2005, 871 A.2d 1193. Criminal 
Law <©=> 734; Criminal Law <^ 1139 

Courts are especially reluctant to reverse for 
plain error when it is invited. McClain v. U.S., 
2005, 871 A.2d 1185. Criminal Law ©=» 1137(2) 

Irrespective of whether motion to withdraw 
guilty plea based on argument that permitting plea 
to stands would result in "manifest injustice" is 
made prior or subsequent to sentencing, the stan- 
dard of appellate review is abuse of discretion. 
Abbott v. U.S., 2005, 871 A.2d 514. Criminal Law 
<^> 1149 

Appellate court reviews issues of merger de 
novo to determine whether there has been a viola- 
tion of the Double Jeopardy Clause. Roy v. U.S., 
2005, 871 A.2d 498, certiorari denied 126 S.Ct. 
2346, 547 U.S. 1162, 164 L.Ed.2d 839. Criminal 
Law <©=> 1139 

Trial court's decision to grant or deny immunity 
from prosecution for weapons offenses based upon 
an individual's voluntary surrender of weapons at 
issue to law enforcement is a question of law, 
subject to de novo review by the Court of Appeals, 
although that court grants deference to the trial 
court's factual determinations inherent in resolving 
the question. Lewis v. U.S., 2005, 871 A.2d 470. 
Criminal Law <§=» 1139; Criminal Law <£=* 1158.1 

Trial court's refusal to allow defendant to pres- 
ent defense to marijuana charge under Religious 
Freedom Restoration Act was subject to plain 
error review, where defendant never mentioned 
statutory defense to trial judge, but instead pre- 
sented defense under free exercise clause of First 
Amendment. Nesbeth v. U.S., 2005, 870 A.2d 
1193. Criminal Law <£=> 1030(3) 

The appellate court reviews de novo the trial 
court's legal conclusions regarding a claim of inef- 
fective assistance of counsel. West v. U.S., 2005, 
866A.2d74. Criminal Law <S=» 1139 

In order to establish "plain error," defendant 
must show that any error was obvious or readily 
apparent, and that it was so clearly prejudicial to 
his substantial rights as to jeopardize the very 
fairness and integrity of the trial. West v. U.S., 
2005, 866 A.2d 74. Criminal Law &=> 1030(1) 
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Whether the evidence establishes that defendant 
was in custody for Miranda purposes is a question 
of law as to which appellate review is de novo. 
Morales v. U.S., 2005, 866 A.2d 67. Criminal Law 
0=^ 1139 

The correct interpretation and application of 
criminal discovery rule mandating pretrial disclo- 
sure of written summary of testimony of any ex- 
pert witness that government intends to use dur- 
ing its case-in-chief at trial is a legal question 
which the Court of Appeals reviews de novo, since 
judicial discretion must be founded upon correct 
legal principles. Ferguson v. U.S., 2005, 866 A.2d 
54. Criminal Law <£=> 1139 

The Court of Appeals applies a de novo standard 
of review to the legal determination regarding the 
voluntariness of a suspect's statement to police and 
reviews for clear error the factual findings sup- 
porting that determination; the facts and all rea- 
sonable inferences therefrom must be viewed in 
favor of sustaining the trial court's ruling. Castel- 
lon v. U.S., 2004, 864 A.2d 141. Criminal Law <s=> 
1139; Criminal Law €=> 1158.13 

The determination of whether a person is in 
custody is a legal conclusion which the Court of 
Appeals reviews de novo.. Castellon v. U.S., 2004, 
864 A.2d 141. Criminal Law <*=> 1139 

The appellate court reviews the post-conviction 
trial court's legal conclusions de novo, with respect 
to claim of ineffective assistance of trial counsel, 
but accepts the post-conviction trial court's factual 
findings unless thev lack evidentiary support in the 
record. Lopez v. U.S., 2004, 863 A.2d 852. Crimi- 
nal Law <S^ 1139; Criminal Law <§=» 1158.36 

On appeal, the Court of Appeals reviews a trial 
court's order de novo. U.S. v. Crockett, 2004, 861 
A.2d 604. Federal Courts <©=> 1066 

Under the plain error standard, a defendant not 
only must establish error, but also that the error is 
plain and affects substantial rights; if he satisfies 
these three hurdles, he must then show either a 
miscarriage of justice, that is, actual innocence, or 
that the trial court's error seriously affected the 
fairness, integrity or public reputation of judicial 
proceedings. Williams v. U.S., 2004, 858 A.2d 984, 
certiorari denied 125 S.Ct. 2924, 545 U.S. 1122, 162 
L.Ed.2d 308. Criminal Law <©=> 1030(1) 

Defendant failed to adequately object to court's 
belated addition to definition of self defense, and 
thus, appellate review of issue was required to be 
for plain error; although defendant's general objec- 
tion was to additional language, and he conceded 
that he did not specify reasons for objection be- 
cause he felt he was constrained not to explain 
further because jury was entering courtroom, trial 
court did not preclude defendant from stating brief 
basis for his objection or from approaching bench 
to explain it, and defendant made no request to do 
so. Williams v. U.S., 2004, 858 A.2d 984, certiorari 
denied 125 S.Ct. 2924, 545 U.S. 1122, 162 L.Ed.2d 
308. Criminal Law &=> 1043(2) 

Defendant failed to adequately object to court's 
definition of specific intent, and thus, appellate 
review of issue was required to be for plain error; 
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although defendant initially raised concerns about 
definition of specific intent in relation to self-de- 
fense claim, issues raised were addressed in final 
instruction given, to which defendant did not ob- 
ject. Williams v. U.S., 2004, 858 A.2d 984, certio- 
rari denied 125 S.Ct. 2924, 545 U.S. 1122, 162 
L.Ed.2d 308. Criminal Law ®=> 1038.1(4) 

When a party fails to raise a timely objection to 
an instruction, Court of Appeals will review that 
claim of error under the plain error standard. 
Williams v. U.S., 2004, 858 A.2d 984, certiorari 
denied 125 S.Ct. 2924, 545 U.S. 1122, 162 L.Ecl.2d 
308. Criminal Law <&=> 1038.1(2) 

Court of Appeals reviews a denial of a motion to 
suppress statements for Miranda violations with 
deference to the trial court's findings of evidentia- 
ry fact. Hill v. U.S., 2004, 858 A2d 435. Criminal 
Law <s^ 1158.13 

Whether, on the duly established facts, a defen- 
dant was subjected to custodial interrogation with- 
out the benefit of Miranda, warnings is a question 
of law, which the Court of Appeals reviews de 
novo. Hill v. U.S., 2004, 858 A.2d 435. Criminal 
Law<3=> 1139 

When a case is tried without a jury, the Court of 
Appeals, in reviewing the sufficiency of the evi- 
dence to support a conviction, may not disturb the 
trial court's findings unless it appears that the 
judgment is plainly wrong or without evidence to 
support it. Olafisoye v. U.S., 2004, 857 A2d 1078. 
Criminal Law <3^ 260.11(4) 

On claim of insufficient evidence, appellate court 
views evidence in light most favorable to govern- 
ment, drawing all reasonable inferences in favor of 
government and deferring to jury's province to 
determine credibility and weigh evidence; it is only 
where government has produced no evidence from 
which reasonable mind might fairly infer guilt 
beyond reasonable doubt that appellate court can 
reverse conviction. Anderson v. U.S., 2004, 857 
A2d 451. Criminal Law <&=> 1144.13(3); Criminal 
Law <©=> 1144.13(5); Criminal Law <s== 1159.2(7); 
Criminal Law 0=» 1159.2(9); Criminal Law <s= 
1159.4(2) 

Trial court's admission of evidence of a crime for 
which defendant is not on trial based upon a 
proffer is reviewed for abuse of discretion. 
Anderson v. U.S., 2004, 857 A.2d 451. Criminal 
Law o=> 1153.5 

Standard of review to determine whether trial 
court's error in admitting non-testifying co-defen- 
dant's videotaped confession, as well as plea allocu- 
tions of non-testifying co-defendants was for error 
of constitutional magnitude, in murder prosecution. 
Morten v. U.S., 2004, 856 A.2d 595. Criminal Law 
<3=> 1036.1(5); Criminal Law <^> 1036.7 

Under standard of review for error of a constitu- 
tional magnitude, reversal is required unless the 
government has shown beyond a reasonable doubt 
that the error complained of did not contribute to 
the verdict obtained. Morten v. U.S., 2004, 856 
A.2d 595. Criminal Law <&=> 1162 

Court of Appeals reviews merger claims de novo 
to determine whether a violation of the Double 
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Jeopardy Clause of the Fifth Amendment oc- 
curred. Jones v. U.S., 2004, 853 A2d 146. Crimi- 
nal Law <s=1139 

Whether a defendant's acts constitute the crime 
of contempt is a legal issue which the Court of 
Appeals reviews independently. Vaas v. U.S., 
2004, 852 A.2d 44. Criminal Law <&* 1139 

Although the trial court's legal conclusion re- 
garding whether the defendant was in custody is 
reviewed de novo, its underlying factual findings 
are reviewed under the clearly erroneous standard, 
and the record must be viewed in the light most 
favorable to the party that prevailed in the trial 
court, meaning that the Court of Appeals must 
sustain any reasonable inference that the trial 
court has drawn in defendant's favor from the 
evidence. U.S. v. Little, 2004, 851 A2d 1280. 
Criminal Law <£=> 1139; Criminal Law ©=> 1158.2 

Whether reasonable suspicion or probable cause 
exists to justify a seizure is a mixed question of 
fact and law; the findings with respect to the 
historical facts are reviewed under the clearly er- 
roneous standard, but the ultimate conclusion is 
subject to de novo review. Trice v. U.S., 2004, 849 
A2d 1002, certiorari denied 125 S.Ct. 934, 543 U.S. 
1078, 160 L.Ed.2d 820. Criminal Law <^> 1139; 
Criminal Law <£> 1158.2 

Whether or not a particular hearsay exception 
applies to certain statements is a question of law 
which appellate court reviews de novo. Dyson v. 
U.S., 2004, 848 A2d 603, certiorari denied 125 
S.Ct. 2962, 545 U.S. 1141, 162 L.Ed.2d 892. Crimi- 
nal Law <S=> 1139 

A question of territorial jurisdiction, involving 
the application of law to the trial court's factual 
finding's, is a legal issue which appellate court 
reviews de novo. Dyson v. U.S., 2004, 848 A2d 
603, certiorari denied 125 S.Ct. 2962, 545 U.S. 
1141, 162 L.Ed.2d 892. Criminal Law &=> 1139 

Appellate review of defendant's Jencks claim, 
relating to his request for unavailable declarant's 
grand jury testimony which might impeach excited 
utterance admitted at trial under hearsay excep- 
tion, would not be limited to review for plain error, 
though defendant's superior court claim did not 
expressly refer to the Court of Appeals' superviso- 
ry power over the superior courts; defendant prop- 
erly presented a Jencks claim in the superior 
court, thereby preserving appellate review and 
permitting defendant to make any argument on 
appeal in support of that claim, and the trial court 
had been powerless to exercise supervisory author- 
ity. Watkins v. U.S., 2004, 846 A2d 293*.' Crimi- 
nal Law ^ 1036.5 

Court of Appeals would review under plain error 
standard issue of whether trial court's error in 
failing to instruct on definition of "serious bodily 
injury" required reversal of conviction for aggra- 
vated assault while armed (AAWA), as defense 
counsel failed to object to instruction. Beaner v. 
U.S., 2004, 845 A.2d 525. Criminal Law G=> 1038.2 

Under plain error standard of review, defendant 
not only must establish error, but also must show 
that the error was plain and that it affected sub- 
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stantial rights; additionally, even if defendant sat- 
isfies these three hurdles, he must then show 
either a miscarriage of justice, that is, actual inno- 
cence, or that the trial court's error seriously 
affected the fairness, integrity or public reputation 
of judicial proceedings. Beaner v. U.S., 2004, 845 
A.2d 525. Criminal Law ®=» 1030(1) 

If defendant did not object in a proper manner 
at trial to allegedly improper prosecutorial ques- 
tions or comments, scope of Court of Appeals' 
review is limited to plain error. Rowland v. U.S., 
2004, 840 A.2d 664. Criminal Law &* 1037.1(1) 

Defendant's claim, that police officer's testimony 
that victim had reported that defendant "had beat- 
en her" was not admissible as other act evidence, 
would be reviewed only for plain error, in appeal 
from conviction for first-degree child sexual abuse, 
where defendant objected at trial only on grounds 
that the testimony was inadmissible hearsay. 
Brown v. U.S., 2004, 840 A.2d 82. Criminal Law 
<^> 1043(3) 

Appellate court would review, for plain error, 
admission of testimony under medical diagnosis 
exception to hearsay rule and trial court's failure 
to give limiting instruction regarding such testimo- 
ny, where defense counsel failed to object to the 
testimony and failed to request a limiting instruc- 
tion. Brown v. U.S., 2004, 840 A.2d 82. Criminal 
Law ©=> 1035(10); Criminal Law ©=> 1036.5 

Trial court did not commit plain error by failing 
to give instructions on confessions, identification, 
and absence of flight, in prosecution for obstruct- 
ing justice by attempting to intimidate a juror; 
government did not seek to admit defendant's 
statement as substantive evidence, but for im- 
peachment, and defense theory was not misidenti- 
fication. Smith v. U.S., 2003, 837 A.2d 87, certiora- 
ri denied 124 S.Ct. 2435, 541 U.S. 1081, 158 
L.Ed.2d 996. Criminal Law @=» 1038.2 

Trial court did not commit plain error by failing 
to give special cautionary instruction related to the 
nature of charges, after prosecutor, in opening 
statement in prosecution for obstructing justice by 
attempting to intimidate a juror, improperly placed 
jurors in the position of the complaining witness; 
court sustained an objection to remarks and ad- 
monished prosecutor that they were improper, and 
gave an instruction that jury should not allow the 
nature of the charges to affect its verdict, Smith 
v. U.S., 2003, 837 A.2d 87, certiorari denied 124 
S.Ct. 2435, 541 U.S. 1081, 158 L.Ed.2d 996. Crimi- 
nal Law ©=> 1037.1(1) 

Under plain-error review, the error must be: (1) 
obvious or readily apparent, and clear under cur- 
rent law, and (2) so clearly prejudicial to substan- 
tial rights as to jeopardize the very fairness and 
integrity of the trial. Smith v. U.S.,2003, 837 A.2d 
87, certiorari denied 124 S.Ct. 2435, 541 U.S. 1081, 
158 L.Ed.2d 996. Criminal Law ©^ 1030(1) 

The Court of Appeals accepts the trial judge's 
factual findings unless they lack evidentiary sup- 
port, but reviews legal conclusions de novo. But- 
ler v. U.S., 2003, 836 A.2d 570. Criminal Law &=> 
1139; Criminal Law <^> 1158.9 
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The trial court's application of the law to the 
facts is reviewed de novo.. Blackmon v. U.S., 
2003, 835 A.2d 1070. Criminal Law ©* 1139 

Plain error is found only in the exceptional case 
where, after reviewing the entire record, it can be 
said the claimed error is a fundamental error, 
something so basic, so prejudicial, so lacking in its 
elements that justice cannot have been done. 
Bates v. U.S., 2003, 834 A.2d 85. Criminal Law <^> 
1030(1) 

Plain error requires a greater showing of harm 
than that required to obtain relief under the harm- 
less error standard. Bates v. U.S., 2003, 834 A.2d 
85. Criminal Law <&* 1030(1) 

When considering whether an attorney's motion 
to withdraw was properly denied, appellate court 
will review that denial only for abuse of discretion. 
Oliver v. U.S., 2003, 832 A.2d 153. Criminal Law 
^> 1152.19(3) 

Where the matter under review requires invoca- 
tion or declaration of a fact-free general principle 
of law, the appellate court will designate the issue 
as a question of law, and review the matter de 
novo. In re Public Defender Service, 2003, 831 
A.2d890. Federal Courts ©=» 1066 

The appellate court would apply the non-defer- 
ential de novo standard to the legal questions as to 
the scope and requirements of the crime-fraud 
exception, the burden and standard of proof, and 
the acceptability vel non of an ex parte proffer by 
the government to meet its burden to overcome 
the public defender service's attorney-client privi- 
lege. In re Public Defender Service, 2003, 831 
A.2d 890. Federal Courts ©=> 1066 

There is no one standard of review that is 
uniformly applied to mixed questions of law and 
fact, but they normally are reviewed de novo when 
the legal aspects are dominant. In re Public De- 
fender Service, 2003, 831 A.2d 890. Federal 
Courts ©=> 1066 

In reviewing the trial court's resolution of a 
mixed question of fact and law, the appellate court 
will consider, among other things, whether the 
issue to be decided more closely resembles one of 
fact or of law, and whether the trial court or the 
appellate court is in a better position to render the 
decision with the higher degree of accuracy. In re 
Public Defender Service, 2003, 831 A.2d 890. Fed- 
eral Courts <^> 1066 

The Court of Appeals reviews the trial court's 
findings of fact in connection with motion to sup- 
press for clear error and its conclusions of law de 
novo. James v. U.S., 2003, 829 A.2d 963. Crimi- 
nal Law <$=> 1139; Criminal Law <3^ 1158.12 

Generally, Court of Appeals reviews a trial 
court's decision to dismiss a case for want of 
prosecution under a discretionary standard. Dis- 
trict of Columbia v. Cruz, 2003, 828 A.2d 181. 
Criminal Law <&=> 1148 

Under the plain error standard of review, the 
appellant bears the burden of first establishing 
error, a deviation from the legal rule, and second, 
demonstrating that the error was so plain that the 
judge was derelict in countenancing it. McCul- 
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lough v. U.S., 2008, 827 A.2d 48. Criminal Law <&* 
1141(2) 

Trial court did not commit plain error in denying 
defendant's motion for severance of murder trial 
on ground that introduction of evidence that co- 
defendant had previously been seen with gun was 
prejudicial to defendant; gun was admitted into 
evidence for limited, permissible purpose, to show 
that defendants had means to commit crime, and, 
even if evidence were only probative of the charges 
against co-defendant, there was no evidence that 
defendant's substantial rights were affected, since 
trial court gave limiting instructions to jury that 
they should think of proceedings as two separate 
trials and that they were to consider evidence 
against defendants separately. McCullough v. 
U.S., 2003, 827 A.2d 48. Criminal Law ®=» 1035(2) 

When reviewing the denial of a motion for judg- 
ment of acquittal, the Court of Appeals employs 
the same standard as that applied by the trial 
court in determining whether the evidence was 
sufficient to convict. McCullough v. U.S., 2003, 
827 A.2d 48. Criminal Law <^ 1134.70 

Under the plain error standard of review appli- 
cable to unpreserved claims, appellate court will 
reverse only if the error is obvious and so clearly 
prejudicial to substantial rights as to jeopardize 
the very fairness and integrity of the trial. Porter 
v. U.S.," 2003, 826 A.2d 398, amended on denial of 
rehearing. Criminal Law C^ 1030(1) 

Decision to grant or deny a motion for a new 
trial is within the trial court's discretion, and ap- 
pellate court reviews the trial court's decision for 
an abuse of discretion. Porter v. U.S., 2003, 826 
A.2d 398, amended on denial of rehearing. Crimi- 
nal Law <3=> 911; Criminal Law o=> 1156(1) 

The Court of Appeals reviews de novo the trial 
court's legal conclusions, and makes its own inde- 
pendent determination of whether there was either 
probable cause to arrest or reasonable suspicion 
justifying a Temj stop. Prince v. U.S., 2003, 825 
A.2d 928. Criminal Law <s=> 1139 

Appellate court reviews denial of a motion for 
judgment of acquittal de novo and, like the trial 
court, determines whether the evidence, viewed in 
the light most favorable to the government, was 
such that a reasonable juror could find guilt be- 
yond a reasonable doubt. In re Ryan, 2003, 823 
A.2d 509. Criminal Law ©=> 1139; Criminal Law 
<^> 1144.13(3); Criminal Law<©=» 1159.2(7) 

Under the plain error standard, the error must 
be: (1) obvious or readily apparent, and clear 
under current law; and (2) so clearly prejudicial to 
substantial rights as to. jeopardize the very fair- 
ness and integrity of the trial. Jones v. U.S., 2002, 
813 A.2d 220. Criminal Law ^ 1030(1) 

Under the plain error standard, the Court of 
Appeals will reverse only if the error is obvious 
and so clearly prejudicial to substantial rights as to 
jeopardize the very fairness and integrity of the 
trial Plummer v. U.S., 2002, 813 A.2d 182. Crim- 
inal Law <^ 1030(1) 

A trial court's decisions about admission or ex- 
clusion of evidence are reviewed for abuse of dis- 
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cretion. Plummer v. U.S., 2002, 813 A.2d 182. 
Criminal Law &* 1153.1 

Appellate court reviews for abuse of discretion 
the trial court's decision to deny without a hearing 
a motion attacking sentence based on alleged inef- 
fective assistance of counsel. Pear sail v. U.S., 
2002, 812 A.2d 953, denial of post-conviction relief 
remanded 859 A.2d 634. Criminal Law ^ 1156.11 

Claim of constructive amendment of indictment 
which was not raised at the trial level must be 
reviewed under three-part plain error test: first, 
there must be error, i.e., deviation from a legal 
rule; second, the error must be plain, i.e., obvious 
or clear under current law; and third, the error 
must affect substantial rights. Johnson v. U.S., 
2002, 812 A.2d 234, certiorari denied 123 S.Ct. 
2098, 538 U.S. 1045, 155 L.Ed.2d 1082. Criminal 
Law <^> 1032(1) 

Plain error standard applied to review of defen- 
dant's claims of prosecutorial impropriety, where 
defendant made no objection at trial. Armficld v. 
U.S., 2002, 811 A.2d 792. Criminal Law <2=> 
1037.1(1) 

The Court of Appeals reviews a trial court's 
decision not to hold a hearing on ineffective-assis- 
tance claim for an abuse of discretion. Harkins v. 
U.S., 2002, 810 A.2d 895. Criminal Law <s=> 
1152.19(4) 

When reviewing a sufficiency-of-the-evidence 
claim, the Court of Appeals applies the same stan- 
dard as the trial court. Harkins v. U.S., 2002, 810 
A2d 895. Criminal Law <&* 1159.2(1) 

Appellate court must view the record in the light 
most favorable to the party that prevailed in the 
trial court and must sustain any reasonable infer- 
ence that the trial judge has drawn from the 
evidence. Di Giovanni v. U.S., 2002, 810 A.2d 887. 
Criminal Law <&* 1144.13(2.1); Criminal Law ®^ 
1144.13(5) 

The trial court's underlying factual findings are 
reviewed under the clearly erroneous standard and 
will be set aside only if they lack substantial 
support in the record. Di Giovanni v. U.S., 2002, 
810 A.2d 887. Criminal Law <s^ 1158.1 

A defendant alleging plain error must show that 
the error resulted in a miscarriage of justice be- 
cause the defendant is actually innocent, or that 
the error seriously affected the fairness, integrity, 
or public reputation of judicial proceedings. Rid- 
dick v. U.S., 2002, 806 A.2d 631, post-conviction 
relief denied 2004 WL 4966334. Criminal Law <3> 
1030(1) 

Under the plain error standard of review, not 
only must error be established, but also the error 
must be plain and clearly prejudicial to substantial 
rights. Riddick v. U.S.] 2002, 806 A2d 631, post- 
conviction relief denied 2004 WL 4966334. Crimi- 
nal Law <£=> 1030(1) 

Trial court erred in failing to provide jury with 
definition of "serious bodily injury," but error was 
not plain error warranting reversal of conviction 
for aggravated assault, even assuming that the law 
regarding the necessity of proving the "serious- 
ness" of the victim's injury was "settled" at the 
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time of trial and was clearly contrary to the law at 
the time of appeal, where there was no miscarriage 
of justice nor any undermining of the fairness and 
integrity of the judicial proceedings; trial court had 
completely enumerated all elements of the crime, 
and evidence of the seriousness of the bodily injury 
to the victim was ample. Riddick v. U.S., 2002, 
806 A.2d 631, post-conviction relief denied 2004 
WL 4966384. Assault And Battery <^ 96(7); 
Criminal Law <^ 1038.2 

Defendant failed to preserve his objection to 
trial judge's grant to two additional peremptory 
strikes in jury selection, and thus, standard of 
review was plain error standard, where defense 
counsel not only failed to object to two strikes at 
trial, but actually requested two strikes after judge 
initially granted one. Johnson v. U.S., 2002, 804 
A.2d 297. Criminal Law <^> 1166.18 

When an objection is made in the trial court, 
appellate court reviews a questions of law de novo. 
York v. U.S., 2002, 803 A.2d 1009. Criminal Law 
^> 1.139 

The appropriate standard of review for deter- 
mining whether trial court should have submitted 
assault charges to jury was plain error because 
defendant failed to object at trial. York v. U.S., 
2002, 803 A.2d 1009. Criminal Law <^> 1038.2 

Whether probable cause to seize physical evi- 
dence exists is a mixed question of law and fact in 
which legal questions predominate and, conse- 
quently, an appellate court reviews the trial court's 
legal determinations de novo while giving deferen- 
tial review to the underlying facts. Umanzor v. 
U.S., 2002, 803 A.2d 983, certiorari denied 124 
S.Ct. 198, 540 U.S. 871, 157 L.Ed.2d 130, post- 
conviction relief denied 2004 WL 5332497, recon- 
sideration denied 2004 WL 5332496. Criminal 
Law<®=> 1139; Criminal Law<*=> 1158.2 

The appellate court independently reviews the 
trial court's legal conclusion on probable cause for 
a search. Ball v. U.S., 2002, 803 A.2d 971. Crimi- 
nal Law < £^ 1139 

In reviewing a trial court's ruling on a motion to 
vacate, set aside, or correct the sentence, the 
Court of Appeals yields to the trial court's factual 
findings when supported by the record, but re- 
views its legal conclusions de novo. Artis v. U.S., 
2002, 802 A.2d 959, certiorari denied 123 S.Ct. 
2099, 538 U.S. 1045, 155 L.Ed.2d 1084. Criminal 
Law <&=>■ 1139; Criminal Law &* 1158.34 

Plain error review applies to a claim that an 
indictment has been constructively amended if an 
objection has not been made at the trial level. 
Smith v. U.S., 2002, 801 A.2d 958, certiorari denied 
123 S.Ct. 479, 537 U.S. 1011, 154 L.Ed.2d 413. 
Criminal Law <^> 1032(1) 

Plain error standard of review requires a show- 
ing of obvious or readily apparent error that is so 
clearly prejudicial to substantial rights as to jeop- 
ardize the very fairness and integrity of the trial. 
Anand v. District of Columbia. 2002, 801 A.2d 951. 
Criminal Law <^> 1030(1) 

Court of Appeals will reverse under plain error 
standard of review only in exceptional circum- 



CRIMINAL PROCEDURE 

stances where a miscarriage of justice would other- 
wise result. Anand v. District of Columbia, 2002, 
801 A.2d 951. Criminal Law <s=> 1030(1) 

Plain error rule was not applicable to defen- 
dant's contention that driving under the influence 
(DUI) and operating a motor vehicle while im- 
paired (OWI) statutes proscribed identical conduct, 
and thus inconsistent verdict was rendered when 
he was acquitted of DUI and convicted of OWI; 
issue arose only after verdict was entered and 
before that time defendant could not have chal- 
lenged the government's decision to prosecute him 
under both statutes. Anand v. District of Colum- 
bia, 2002, 801 A.2d 951. Criminal Law <^> 1040 

The role of an appellate court, for purposes of a 
claim of prosecutorial misconduct, is to determine 
whether the trial judge should have intervened if 
and when the prosecutor went beyond the limits of 
permissible argument. Chatmon v. U.S., 2002, 801 
A2d 92. Criminal Law <^> 1171.1(1) 

The Court of Appeals reviews a decision not to 
conduct an evidentiary hearing on a motion attack- 
ing sentences based on allegations of ineffective 
assistance of counsel under an abuse of discretion 
standard. Haley v. U.S., 2002, 799 A.2d 1201. 
Criminal Law ^ 1156.11 

The Court of Appeals reviews a trial court's 
decision to deny a motion for a new trial based on 
newly discovered evidence under an abuse of dis- 
cretion standard. Haley v. U.S., 2002, 799 A.2d 
1201. Criminal Law §=> 1156(3) 

Denial of requests for appointment of counsel to 
pursue collateral relief is reviewed for an abuse of 
discretion. Wu v. U.S., 2002, 798 A.2d 1083. 
Criminal Law <s=> 1156.11 

Whether the simple assault statute applied to 
parent-child assaults at all, and whether the gov- 
ernment was required in prosecution involving 
such an assault to prove malice to overcome paren- 
tal discipline defense, were questions of law over 
which appellate court's review was de novo, New- 
by v. U.S., 2002, 797 A.2d 1233. Criminal Law &* 
1139 

Under the plain-error standard of review, an 
error must be: (1) obvious or readily apparent, and 
clear under current law, and (2) so clearly prejudi- 
cial to substantial rights as to jeopardize the very 
fairness and integrity of the trial. Dorn v. U.S., 
2002, 797 A.2d 1226". Criminal Law <S=» 1030(1) 

An appellate court will reverse for plain error 
only in exceptional circumstances where a miscar- 
riage of justice would otherwise result. Dorn v. 
U.S., 2002, 797 A.2d 1226. Criminal Law <S=> 
1030(1) 

Unless the denial of a request for continuance is 
so arbitrary as to deny due process, it is reviewa- 
ble only for abuse of discretion. Robinson v. U.S., 
2002, 797 A.2d 698, certiorari denied 124 S.Ct. 
1491, 540 U.S. 1212, 158 L.Ed.2d 139. Criminal 
Law <£=> 1151 

Court of Appeals reviews the trial court's ruling 
in admission of evidence under abuse of discretion 
and will reverse only if the exercise of discretion is 
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clearly erroneous. Malloy v. U.S., 2002, 797 A.2d 
687. Criminal Law <S=> 1153.1 

Whether acts in which defendant was found to 
have engaged constitute criminal contempt is a 
question of law that appellate court reviews de 
novo. Fields v. U.S., 2002, 793 A.2d 1260. Con- 
tempt @=> 61(2); Contempt €=> 66(7) 

Appellate court would consider de novo the 
question whether summary criminal contempt pro- 
ceeding was warranted at hearing on an applica- 
tion for civil protection order, in view of the unusu- 
al nature of summary proceedings, and in light of 
the curtailment in summary proceedings of a de- 
fendant's procedural rights. Fields v. U.S., 2002, 
793 A.2d 1260. Contempt <^> 66(7) 

On appeal from the trial court's denial of a 
suppression motion on Miranda grounds, Court of 
Appeals' role is to ensure that the trial court had a 
substantial basis for concluding that no constitu- 
tional violation occurred. Resper v. U.S., 2002, 793 
A.2d 450, certiorari denied 124 S.Ct. 274, 540 U.S. 
890, 157 L.Ed.2d 163, rehearing denied 124 S.Ct. 
1133, 540 U.S. 1143, 157 L.Ed.2d 958. Criminal 
Law<3^ 1158.13 

On appeal from the trial court's denial of a 
suppression motion on Miranda grounds, Court of 
Appeals reviews the trial court's underlying factual 
findings deferentially, and it will not set them 
aside unless they are clearly erroneous, that is, 
unless they lack substantial support in the record. 
Resper v. U.S., 2002, 793 A.2d 450, certiorari de- 
nied 124 S.Ct. 274, 540 U.S. 890, 157 L.Ed.2d 163, 
rehearing denied 124 S.Ct. 1133, 540 U.S. 1143, 157 
L.Ed.2d 958. Criminal Law ©^ 1158.13 

When a defendant challenges statement on Mi- 
randa grounds, Court of Appeals reviews de novo 
the trial court's legal conclusions as to whether the 
defendant was in custody and whether the facts 
established a Miranda violation. Resper v. U.S., 
2002, 793 A.2d 450, certiorari denied 124 S.Ct. 274, 
540 U.S. 890, .157 L.Ed.2d 163, rehearing denied 
124 S.Ct. 1133, 540 U.S. 1143, 157 L.Ed.2d 958. 
Criminal Law ©=> 1139 

In determining whether Miranda violation oc- 
curred, Coui't of Appeals views the record in the 
light most favorable to the party that prevailed in 
the trial court, and will sustain any reasonable 
inference that the trial judge has drawn from the 
evidence. Resper v. U.S.,' 2002, 793 A.2d 450, 
certiorari denied 124 S.Ct. 274, 540 U.S. 890, 157 
L.Ed.2d 163, rehearing denied 124 S.Ct. 1133, 540 
U.S. 1143, 157 L.Ed.2d 958. Criminal Law ^ 
1144.13(2.1); Criminal Law ©=> 1144.13(5) 

In evaluating a claim of abuse of discretion by 
the trial court, the appellate court must determine, 
first, whether the exercise of discretion was in 
error, and if so, whether the impact of the error 
requires reversal. Foreman v. U.S., 2002, 792 
A.2d 1043. Criminal Law <®=> 1147 

In determining whether defendant's conviction 
should be reversed, it is the appellate court's func- 
tion to review the record for legal error or abuse of 
discretion by the trial judge, not by counsel. 
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Foreman v. U.S., 2002, 792 A.2d 1043. Criminal 
Law <£=> 1134.27; Criminal Law <§=» 1147 

The standard for reversal where more than one 
error is asserted on appeal is whether the cumula- 
tive impact of the errors substantially influenced 
the jury's verdict. Foreman v. U.S., 2002, 792 
A.2d 1043. Criminal Law <§=> 1186.1 

In assessing whether combination of errors may 
have substantially influenced jury's verdict, requir- 
ing reversal of the convictions, appellate court 
evaluates the significance of the alleged errors and 
their combined effect against the strength of the 
prosecution's case. Foreman v. U.S., 2002, 792 
A.2d 1043. Criminal Law ©^ 1186.1 

Whether a seizure has occurred for Fourth 
Amendment purposes is a question of law which 
the Court of Appeals reviews de novo, while defer- 
ring to the trial court's factual findings, unless 
clearly erroneous. Casey v. U.S., 2002, 788 A.2d 
155. Criminal Law <^> 1139; Criminal Law <£=> 
1158.2 

Court of Appeals reviews for an abuse of discre- 
tion a trial court's limiting the extent and scope of 
cross-examination. Keels v. U.S., 2001, 785 A.2d 
672. Criminal Law <^> 1153.18(2) 

Where the law at the time of the trial was 
settled and clearly contrary to the law at the time 
of appeal, it is enough that an error be "plain" at 
the time of appellate consideration. Keels v. U.S., 
2001, 785 A.2d 672. Criminal Law <^ 1030(1) 

Under the plain error standard, a defendant not 
only must establish error, but also that the error is 
plain and affects substantial rights; if he satisfies 
these three hurdles, he must then show either a 
miscarriage of justice, that is, actual innocence, or 
that the trial court's error seriously affected the 
fairness, integrity or public reputation of judicial 
proceedings. Wilson v. U.S., 2001, 785 A.2d 321. 
Criminal Law &* 1030(1) 

The decision to order a mistrial is subject to the 
broad discretion of the trial court and the standard 
of review of the Court of Appeals is deferential. 
Gordon v. U.S., 2001, 783 A.2d 575, appeal after 
new trial 881 A.2d 557, certiorari denied 126 S.Ct. 
1132, 546 U.S. 1112, 163 L.Ed.2d 892. Criminal 
Law e^ 867.2; Criminal Law ©=> 1134.52; Criminal 
Law®=> 1155 

Reversal is required when an error compro- 
mised the fairness of the trial, or if the error had a 
possible substantial impact upon the outcome; in 
making this determination, the Coui't of Appeals 
must consider the closeness of the case, the cen- 
trality of the issue affected, and the steps taken to 
mitigate the effects of the error. Gordon v. U.S., 
2001, 783 A.2d 575, appeal after new trial 881 A2d 
557, certiorari denied 126 S.Ct. 1132, 546 U.S. 
1112, 163 L.Ed.2d 892. Criminal Law ©^ 1162 

Proof beyond a reasonable doubt is not merely a 
guideline for the trier of fact; it also furnishes a 
standard for judicial review of the sufficiency of 
the evidence. Rivas v. U.S., 2001, 783 A.2d 125. 
Criminal Law ©^ 1159.2(7) 

Reconstructed photo array permitted Court of 
Appeals to conduct fair de novo review regarding 



183 



§ 23-110 

Note 49 

both suggestibility and reliability of original array, 
in assault prosecution; police detective who created 
original array testified that reconstructed array 
was an accurate representation of original array 
shown to victim, five of nine photos in array were 
originals, copies of remaining four photos in array 
were made from original negatives, and process 
employed to replicate original array was trustwor- 
thy. McCoy v. U.S., 2001, 781 A.2d 765. Criminal 
Law ®^ 1139 

Correct standard of review for defendant's claim 
that his right to confrontation was violated, due to 
trial court's ex parte ruling that prosecution did 
not need to divulge to defense factual basis for 
government witness' possible bias, which was that 
witness' sons were under investigation for sexually 
abusing two of defendant's children, was constitu- 
tional harmless error standard, not Brady stan- 
dard, in prosecution for cruelty to children and 
assault; trial court kept evidence from being used 
by defense, thereby precluding a relevant inquiry 
as to bias, and trial counsel never had opportunity 
to argue why allegations against witness' sons 
would be relevant. McCloud v. U.S., 2001, 781 
A.2d 744. Criminal Law <$=> 1168(2) 

While the appellate court will defer to the trial 
court's findings of fact regarding the motion to 
suppress, the appellate court reviews the trial 
court's conclusions of law de novo. Davis v. U.S., 
2001, 781 A.2d 729. Criminal Law <3=> 1139; Crim- 
inal Law <$=> 1158.12 

In reviewing a determination that counsel's per- 
formance was not deficient, the Court of Appeals 
yields to the trial court's factual findings when 
supported by the record, but reviews its legal 
conclusions de novo. Leftridge v. U.S., 2001, 780 
A.2d 266. Criminal Law <£=> 1139; Criminal Law 
&» 1158.28 

When a jury reports that it is deadlocked, the 
trial judge must decide whether to instruct the 
jurors to make further efforts to reach a verdict 
(and if so, how to instruct them), or to declare a 
mistrial; these decisions are reviewed for abuse of 
discretion. Shotikare v. U.S., 2001, 779 A.2d 335. 
Criminal Law <&=> 865(1); Criminal Law <®=> 867.16; 
Criminal Law <^ 1155 

The Court of Appeals reviews a defendant's 
assertions regarding the separate decisions to join 
charges and to deny severance under different 
standards of review; the assertion of wrongful 
joinder presents a question of law and is thus 
subjected to de novo review, whereas severance for 
prejudice is committed to the sound discretion of 
the trial court and will not be reversed absent a 
compromise of the fairness of the trial. Crutch- 
field v. U.S., 2001, 779 A.2d 307. Criminal Law <^> 
1139; Criminal Law <&=> 1148 

The appellate court is bound by the trial court's 
findings regarding an identification procedure, if 
they are supported by the evidence and in accor- 
dance with law. Smith v. U.S., 2001, 777 A.2d 801. 
Criminal Law <$=> 1158.10 

Trial court's exclusion of evidence of witness's 
juvenile adjudication for second degree murder 
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was not constitutional error subject to harmless 
error, rather than abuse of discretion, standard of 
review, absent showing of bias; although witness 
may have been under court supervision when first 
interviewed by police in murder investigation, wit- 
ness had no current relationship to the court sys- 
tem when he took stand in defendant's trial, such 
as to provide a basis for him to curry favor with 
the government by lying. Walls v. U.S., 2001, 773 
A.2d 424, certiorari denied 122 S.Ct. 1112, 534 U.S. 
1149, 151 L.Ed.2d 1006. Criminal Law <©=> 662.7; 
Criminal Law <$=> 1153.19; Criminal Law <&=> 
1170.5(1) 

When Court of Appeals is faced with a claim 
that cross-examination was unduly restricted, the 
standard of review will depend upon the scope of 
cross-examination permitted by the trial court 
measured against its assessment of the appropri- 
ate degree of cross-examination necessitated by 
the subject matter thereof, as well as the other 
circumstances that prevailed at trial. Walls v. 
U.S., 2001, 773 A.2d 424, certiorari denied 122 
S.Ct. 1112, 534 U.S. 1149, 151 L.Ed.2d 1006. 
Criminal Law <$=> 1134.50 

Under the plain error standard, the error must 
be: (1) obvious or readily apparent, and clear under 
current law, and (2) so clearly prejudicial to sub- 
stantial rights as to jeopardize the very fairness 
and integrity of the trial. Thomas v. U.S., 2001, 
772 A.2d 818, certiorari denied 125 S.Ct. 233, 543 
U.S. 913, 160 L.Ed.2d 193. Criminal Law ^ 
1030(1) 

Appellate court will reverse under the plain 
error standard only in exceptional circumstances 
where a miscarriage of justice would otherwise 
result. Thomas v. U.S., 2001, 772 A.2d 818, certio- 
rari denied 125 S.Ct. 233, 543 U.S. 913, 160 
L.Ed.2d 193. Criminal Law <^> 1030(1) 

Assertions raised for the first time on appeal are 
reviewed for plain error. Pemell v. U.S., 2001, 771 
A.2d992. Criminal Law <©=> 1030(1) 

Under the plain error standard, the error must 
be: (1) obvious or readily apparent, and clear under 
current law, and (2) so clearly prejudicial to sub- 
stantial rights as to jeopardize the very fairness 
and integrity of the trial. Pernell v. U.S., 2001, 
771 A.2d 992. Criminal Law <^> 1030(1) 

Court of Appeals will reverse under the plain 
error standard only in exceptional circumstances 
where a miscarriage of justice would otherwise 
result. Pernell v. U.S., 2001, 771 A.2d 992. Crimi- 
nal Law <&=> 1030(1) 

Court of Appeals decides de novo whether there 
was probable cause to justify a search. McFergu- 
son v. U.S., 2001, 770 A.2d 66. Criminal Law <^> 
1139 

Although Court of Appeals defers to relevant 
factual findings made by the trial court on motion 
to suppress, Court of Appeals reviews de novo the 
ultimate question of whether a seizure was sup- 
ported by reasonable suspicion. McFerguson v. 
U.S., 2001, 770 A.2d 66. Criminal Law <^> 1139 

Court of Appeals applies a de novo standard of 
review to issues of statutory interpretation. Port- 
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er v. U.S., 2001, 769 A2d 143. Criminal Law <&» 
1139 

A trial court's determination of relevancy is re- 
viewable only for abuse of discretion. Flores v. 
U.S., 2000, 769 A2d 126. Criminal Law ®=»' 1153.3 

Court of Appeals reviews the denial of a defen- 
dant's request for a jury trial de novo. Smith v. 
U.S., 2001, 768 A.2d 577. Criminal Law ©=> 1139 

On appeal of a trial court's ruling that Brady 
material would not have materially affected the 
verdict, the Court of Appeals's review is limited to 
a determination of whether that decision was rea- 
sonable. Farley v. U.S., 2001, 767 A2d 225, certio- 
rari denied 122 S.Ct. 415, 534 U.S. 982, 151 
L.Ed.2d 316. Criminal Law <&* 1152.19(5) 

For purposes of a challenge to the sufficiency of 
the evidence in a criminal case, deference must be 
given to the factfinder's duty to determine credibil- 
ity, weigh the evidence, and draw justifiable infer- 
ences of fact. Lewis v. U.S., 2001, 767 A2d 219. 
Criminal Law <3=> 1159.2(8); Criminal Law <£=> 
1159.2(9); Criminal Law <^> 1159.4(1) 

In a bench trial, the trial court's factual findings 
will not be overturned unless they are "plainly 
wrong" or without evidence to support them. 
Lewis v. U.S., 2001, 767 A2d 219. Criminal Law 
<£* 260.11(3.1) 

In reviewing a trial court order denying a mo- 
tion to suppress, the trial court's conclusions of law- 
are independently reviewed under a de novo stan- 
dard. Lewis v. U.S., 2001, 767 A.2d 219. Criminal 
Law <&=> 1139 

The Court of Appeals may affirm for reasons 
other than those relied on by the trial court, at 
least when no additional factual issues remain to 
be resolved. Thomas v. U.S., 2001, 766 A2d 50, 
certiorari denied 122 S.Ct. 121, 534 U.S. 852, 151 
L.Ed.2d 76. Criminal Law <2^> 1134.60 

The standard of review of a ruling admitting 
hearsay as a declaration against penal interest 
required a determination whether the trial court's 
factual findings were clearly erroneous. Doret v. 
U.S., 2000, 765 A2d 47, certiorari denied 121 S.Ct. 
1980, 532 U.S. 1030, 149 L.Ed.2d 772. Criminal 
Law<&=> 1158.14 

The trial court's conclusion that a hearsay state- 
ment is against the declarant's penal interest is a 
legal question reviewed de novo. Doret v. U.S., 
2000, 765 A2d 47, certiorari denied 121 S.Ct. 1980, 
532 U.S. 1030, 149 L.Ed.2d 772. Criminal Law <©=► 
1139 

In examining the denial of a motion for judg- 
ment of acquittal, the Court of Appeals reviews the 
evidence in the light most favorable to the govern- 
ment, giving full play to the right of the jury to 
determine credibility, weigh the evidence, and 
draw justifiable inferences of fact, and making no 
distinction between direct and circumstantial evi- 
dence. White v. U.S., 2000, 763 A.2d 715. Crimi- 
nal Law <£=> 1134.70 

The trial court's decision on whether to order 
disclosure of a confidential informant's identity is 
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reviewed only for abuse of discretion. Good son v. 
U.S., 2000, 760 A2d 551. Criminal Law ©=> 1148 

When reviewing the denial of a motion for judg- 
ment of acquittal, the Court of Appeals employs 
the same standard as that applied by the trial 
court in determining whether the evidence was 
sufficient to convict. Timberlake v. U.S., 2000, 758 
A2d 978. Criminal Law e=> 1159.2(3) 

Abuse of discretion standard of review applied to 
rape defendant's claim that trial court erred by 
allowing cross-examination of him beyond scope of 
his direct testimony at pretrial hearing on alleged 
prior consensual sex with complainant. Bobb v. 
U.S., 2000, 758 A2d 958, certiorari denied 121 
S.Ct. 832, 531 U.S. 1099, 148 L.Ed.2d 713. Crimi- 
nal Law c=> 1153.18(2) 

Plain error standard of review applied to defen- 
dant's claim that trial court violated his Fifth 
Amendment privilege against self-incrimination by 
allowing in depth cross examination of him at trial, 
based on his testimony at pre-trial hearing on 
alleged prior consensual sex with complainant, 
where defendant did not raise a Fifth Amendment 
challenge to use of pre-trial hearing transcript at 
trial. Bobb v. U.S., 2000, 758 A2d 958, certiorari 
denied 121 S.Ct. 832, 531 U.S. 1099, 148 L.Ed.2d 
713. Criminal Law <3=> 1036.2 

Court of Appeals reviews a trial court's denial of 
a motion for judgment of acquittal de novo, and 
like the trial court, determines whether the evi- 
dence, viewed in the light most favorable to the 
government, was such that a reasonable juror 
could find guilt beyond a reasonable doubt. John- 
son v. U.S., 2000, 756 A.2d 458. Criminal Law <3=> 
1139; Criminal Law @=» 1144.13(3); Criminal Law 
©==> 1159.2(7) 

In recognizing the jury's role in weighing the 
evidence, the Court of Appeals, when reviewing a 
denial of a motion for judgment of acquittal, will 
defer to the jury's credibility determinations, as 
well as to its ability to draw justifiable inferences 
of fact. Johnson v. U.S., 2000, 756 A2d 458. 
Criminal Law <£=> 1159.2(8); Criminal Law <s=» 
1159.4(1) 

49.3. Plain error, review 

Trial court committed plain error, warranting 
new trial, by: (1) not immediately sending jury 
back for further deliberations, with instructions 
that it was not to consider punishment in deter- 
mining guilt or innocence, when it saw initial ver- 
dict form stating that defendant was technically 
guilty, with a notation that defendant did not vio- 
late the law in spirit; (2) failing to grant mistrial 
when jurors called into question jury's verdict by 
continuing to try to explain to judge their view of 
the matter, thus raising specter of compromise 
verdict; and (3) continuing to advise jury that 
court would consider its sentencing recommenda- 
tion, without re-advising jury that its recommenda- 
tion would not be binding on court. Headspeth v. 
U.S., 2006, 910 A2d 311. Criminal Law <^> 796; 
Criminal Law <£=> 889; Criminal Law <3=> 1039 
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49.5. Harmless error, review 

If a defendant is absent involuntarily, and a 
constitutional right to be present is at issue, the 
Court of Appeals will reverse unless the govern- 
ment proves the defendant's absence was harmless 
beyond a reasonable doubt. Frye v. U.S., 2005, 
926 A.2d 1085. Criminal Law <^ 636(1); Criminal 
Law <^> 1166.14 

Trial court's reclassification of petition for writ 
of habeas corpus as one to vacate sentence was not 
reversible error; Antiterrorism and Effective 
Death Penalty Act did not apply to postconviction 
actions brought in District of Columbia courts, and 
trial court would have lacked jurisdiction to consid- 
er motion otherwise. Graham v. U.S., 2006, 895 
A.2d 305. Criminal Law <^ 1576 

Any possible error in allowing prosecutor to 
impeach defendant's grandmother with evidence 
regarding her failure to provide alibi information 
to authorities at defendant's pretrial detention 
hearing did not substantially sway jury's guilty 
verdict, in trial for armed carjacking and related 
crimes, in view of substantial evidence of defen- 
dant's guilt, victim's positive identification of defen- 
dant as one of perpetrators, grandmother gave 
alibi information promptly to defense counsel, and 
other alibi witness' testimony indicated that wit- 
nesses were not recounting what happened on 
evening in question. Matthews v. U.S., 2006, 892 
A.2d 1100. Criminal Law <£=> 1170.5(1) 

If there is no reasonable possibility that the 
offending evidence might have contributed to the 
conviction, the error is harmless beyond a reason- 
able doubt. McCoy v. U.S., 2006, 890 A.2d 204, as 
amended, appeal after new trial 1 A.3d 371. Crim- 
inal Law <£=> 1165(1) 

To conclude that an error was harmless, the 
Court of Appeals must find it highly probable that 
the error did not contribute to the verdict. Najafi 
v. U.S., 2005, 886 A.2d 103. Criminal Law <£=» 
1165(1) 

Trial court's error in refusing to declare mistrial 
based on prosecutor's improper remarks, repeated- 
ly claiming that defendant was "running a busi- 
ness" of selling drugs, was harmless in prosecution 
for distribution of a controlled substance; although 
gravity of impropriety was substantial, statements 
were not central to issue of guilt, and government's 
evidence was overwhelming" since bills used by 
police to purchase pills were recovered from defen- 
dant's person, and defendant provided no explana- 
tion of his possession of bills, and thus, defendant 
was not substantially prejudiced by improper re- 
marks. Najafi v. U.S., 2005, 886 A.2d 103. Crimi- 
nal Law @=> 1171.3 

Any error of the trial court in not taking correc- 
tive action with respect to prosecutor's comments 
during closing argument calling jury's attention to 
defendant's actions that placed witness and her 
infant son in harm's way was harmless, in prosecu- 
tion for involuntary manslaughter while armed and 
other offenses; comments tended to arouse pas- 
sions of jury, but they were brief, viewed in con- 
text, reference to witness' apartment was fleeting, 
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even if an unnecessary, effort to explain concept of 
transferred intent, and government's case against 
defendant was strong. Washington v. U.S., 2005, 
884 A.2d 1080, certiorari denied 126 S.Ct. 1490, 547 
U.S. 1013, 164 L.Ed.2d 265. Criminal Law ®=» 
1171.1(3) 

In reviewing for harmless error, the appellate 
court considers whether it can say, with fail* assur- 
ance, after pondering all that happened without 
stripping the erroneous action from the whole, that 
the judgment was not substantially swayed by the 
error. Washington v. U.S., 2005,^ 884 A.2d 1080, 
certiorari denied 126 S.Ct. 1490, 547 U.S. 1.013, 164 
L.Ed.2d 265. Criminal Law <5=» 1165(1) 

Assuming trial court erred in providing jury 
with magnifying glasses to examine fingerprint 
exhibits, the jury's judgment was not substantially 
swayed by the decision to provide the magnifying 
glasses, and thus, any such error was harmless, 
where the jury did not immediately return a ver- 
dict after being supplied with the magnifying 
glasses, and there was compelling evidence of de- 
fendant's guilt. Evans v. U.S., 2005, 883 A2d 146, 
certiorari denied 127 S.Ct. 357, 549 U.S. 870, 166 
L.Ed.2d 121. Criminal Law ©=> 1174(6) 

Where a trial court erred in limiting a defen- 
dant's cross examination, but the error is not of 
constitutional dimension, reversal will only be re- 
quired if, upon consideration of the totality of the 
circumstances, the error caused significant preju- 
dice. Adams v. U.S., 2005, 883 A.2d 76. Criminal 
Law <£=> 1170.5(5) 

For a Confrontation Clause error caused by a 
trial court's restriction of a defendant's cross ex- 
amination of a witness to be considered harmless, 
it must be clear beyond a reasonable doubt (1) that 
the defendant would have been convicted without 
the witness's testimony or (2) that the restricted 
line of inquiry would not have weakened the im- 
pact of the witness's testimony. Adams v. U.S., 
2005, 883 A.2d 76. Criminal Law &» .1168(2) 

Where a trial court precluded a meaningful de- 
gree of cross examination by a defendant as guar- 
anteed by the Sixth Amendment, and a proper 
objection was lodged, the Court of Appeals reviews 
the trial court's action under the harmless consti- 
tutional error standard. Adams v. U.S., 2005, 883 
A.2d 76. Criminal Law <3=> 1168(2) 

Where the government has failed to claim in 
timely fashion that erroneous admission of hearsay 
evidence was harmless in the traditional sense, the 
Court of Appeals should apply the harmless error 
doctrine only when harmlessness is obvious. Ran- 
dolph v. U.S., 2005, 882 A.2d 210. Criminal Law 
<^ 1169.1(9) 

As an appellate court, the Court of Appeals has 
the authority to find trial court error harmless 
notwithstanding the government's failure to claim 
harmlessness. Randolph v. U.S., 2005, 882 A.2d 
210. Criminal Law <&=> 1162; Criminal Law <§=* 
1178 

In order to affirm a conviction despite a trial 
error, the Court of Appeals must conclude after 
reviewing the weight of the evidence of guilt, as 
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well as the nature of the error, that the judgment 
of guilt was not substantially affected by the error. 
Brown v. U.S., 2005, 881 A.2d 586. Criminal Law 
<& 1166.6 

Error in trial court's giving of jury instruction 
that government had no duty to photograph al- 
leged drug activity or to take fingerprints to cor- 
roborate other evidence in drug case was harm- 
less; instruction did not undermine defense given 
that defendant was able to argue that lack of 
corroborative evidence weakened government's 
case, government did not compound error by sug- 
gesting in closing argument that it had no duty to 
collect corroborative evidence, and government's 
case against defendant was strong. Brown v. U.S., 
2005, 881 A.2d 586. Criminal Law <^ 1038.2 

A harmless error inquiry cannot be merely 
whether there was enough to support the result, 
apart from the phase affected by the error, but 
rather the inquiry is whether the error itself had 
substantial influence, and if so, or if one is left in 
grave doubt, the conviction cannot stand; in other 
words, court must determine whether the judg- 
ment was substantially swayed by the error with- 
out stripping the erroneous action from the whole. 
Washington v. U.S., 2005, 881 A.2d 575, certiorari 
denied 126 S.Ct. 2348, 547 U.S. 1171, 164 L.Ed.2d 
855. Criminal Law <£> 1165(1) 

Where record convinces reviewing court that an 
error did not influence the jury or had but very 
slight effect, the verdict and the judgment should 
stand, except perhaps where the departure is from 
a constitutional norm or a specific command of 
Congress; however, if court cannot say, with fair 
assurance, after pondering all that happened with- 
out stripping the erroneous action from the whole, 
that the judgment was not substantially swayed by 
the error, it must conclude that substantial rights 
were affected, and that the error was not harm- 
less. Washington v. U.S., 2005, 881 A.2d 575, 
certiorari denied 126 S.Ct. 2348, 547 U.S. 1171, 164 
L.Ed.2d 855. Criminal Law <& 1162 

Trial court's error in excluding witness's testi- 
mony as to defendant's reputation for peacefulness 
did not cause prejudice requiring reversal for 
abuse of discretion, in proceeding in which defen- 
dant sought to seal records relating to his arrest; 
although credibility was central issue, and judge 
eventually disbelieved defendant's version of what 
happened, there was evidence, apart from excluded 
testimony about defendant's peaceful character, 
that corroborated his claim, and it was doubtful 
that judge would have been persuaded to requisite 
level of clear and convincing evidence by introduc- 
tion witness's testimony about defendant's peaceful 
character. Rose v. U.S., 2005, 879 A.2d 986. 
Criminal Law ©=> 1226(2) 

Trial court's error, if any, in declining to admit 
as substantive evidence portions of transcript from 
defendant's first trial, in which complainant testi- 
fied regarding defendant's truck, was harmless, 
during second trial for assault, where defense 
counsel thoroughly brought out the alleged incon- 
sistencies in trial testimony, including reading the 

1; 
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prior testimony verbatim. Ramirez v. U.S., 2005, 
877 A2d 1040." Criminal. Law <$=> 1170(2) 

Even if trial court erred in trial for murder and 
weapons offenses by precluding defendant from 
cross-examining witness about a false and inconsis- 
tent statement he made before the grand jury, in 
which witness testified that he could identify vari- 
ous weapons he saw at victim's shooting because 
he had been an Airborne Ranger in army, such 
error was harmless; witness was impeached with a 
prior conviction, witness had to admit a lack of 
candor in seeking Social Security benefits, witness 
admitted prior drug usage and assisting a drug 
dealer to secure drugs on the night of the offenses, 
witness acknowledged testifying pursuant to a plea 
agreement, and other inconsistencies in witness's 
trial testimony were shown. Bennett v. U.S., 2005, 
876 A2d 623, certiorari denied 126 S.Ct. 1134, 546 
U.S. 1123, 163 L.Ed.2d 914. Criminal Law <^ 
1170.5(1) 

Cumulatively, trial court's error in not severing 
offenses involving adult complainant from offenses 
involving juvenile complainants and prosecutor's 
improper action of asking each defense character 
witness, on cross-examination, to assume hypothet- 
ically that defendant had committed the criminal 
acts alleged were not harmless; when character 
witness responded that his opinion of defendant 
would not change, given knowledge that defendant 
committed charged crime, defendant suffered the 
harm that jury viewed witness as incredible, will- 
ing to testify for defendant no matter what, and 
jury might infer that one accused of multiple 
crimes must be guilty of at least one them. 
McFerguson v. U.S., 2005, 870 A.2d 1199. Crimi- 
nal Law <£=> 1186.1 

To affirm convictions on the basis of harmless 
error, appellate court must conclude after review- 
ing the weight of the evidence of guilt, as well as 
the nature of the errors, that the judgment of guilt 
was not substantially affected by the errors. 
McFerguson v. U.S., 2005, 870 A.2d 1199. Crimi- 
nal Law e=> 1165(1) 

Inconsistent verdicts by themselves do not man- 
date reversal; the most that can be said in such 
cases is that the verdict shows that either in the 
acquittal or the conviction the jury did not speak 
their real conclusions, but that does not show- that 
they were not convinced of the defendant's guilt. 
Hart v. U.S., 2004, 863 A.2d 866. Criminal Law 
<3=> 878(4); Criminal Law <3=> 1175 

In deciding whether constitutional error was 
harmless beyond a reasonable doubt, the court 
must consider whether the government has shown 
beyond a reasonable doubt that the error com- 
plained of did not contribute to the verdict ob- 
tained. Blunt v. U.S., 2004, 863 A2d 828. Crimi- 
nal Law <3=> 11.62 

Error, was not harmless beyond a reasonable 
doubt, in prosecution for robbery, as to violation of 
defendant's right under Confrontation Clause to 
cross-examine witnesses regarding bias by failing 
to allow him to conduct any cross-examination of 
prosecution's key witness regarding criminal 
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charge against witness which had been placed on 
"stet" docket in Maryland, which meant Maryland 
prosecutor had not elected to proceed on indict- 
ment but could later decide to proceed on it; jury's 
question to court during deliberations, regarding 
whether witness could be prosecuted in District of 
Columbia for participating in the robbery, illustrat- 
ed jury's concern with witness' veracity and bias, 
jury acquitted defendant of greater offense of 
armed robbery, and witness was the only eyewit- 
ness to affirmatively identify defendant as the 
perpetrator. Blunt V. U.S., 2004, 863 A.2cl 828. 
Criminal Law e^ 1168(2) 

Error, if any, in submitting first-degree and 
second -degree murder charges to jury was harm- 
less; there was no basis to conclude that mere 
submission of greater charges resulted in confu- 
sion, unduly influenced jury, or led them to decide 
case on anything other than evidence and law, and 
defendant was acquitted of both first-degree and 
second-degree murder. Williams v. U.S., 2004, 858 
A.2d 984, certiorari denied 1.25 S.Ct. 2924, 545 U.S. 
1122, .162 L.Ed.2d 308. Criminal Law <&=> 1172.8 

Erroneous admission of out-of-court videotaped 
admissions and plea statement of non-testifying 
codef end ants reasonably contributed to guilty ver- 
dict for defendant on charges of murder, assault, 
and possession of a firearm, and thus, was not 
harmless; prosecution stated that jury should con- 
sider deciding conspiracy count first, because if 
defendant was guilty of conspiracy, then he was 
guilty of substantive offenses, defendant's mem- 
bership in conspiracy was established by videotape 
and plea statements, and prosecution used state- 
ments to establish motive for defendant's commis- 
sion of substantive offenses. Williams v. U.S., 
2004, 858 A.2d 978. Criminal Law &=> 1169.7 

Erroneous admission of out-of-court videotaped 
admissions and plea statement of non-testifying 
codefendants reasonably contributed to guilty ver- 
dict for defendant on conspiracy charge, and thus, 
was not harmless; although there was independent 
testimony admitted by co-conspirator at trial, pros- 
ecutor drew 7 attention to videotape and plea state- 
ments implying that out-of-court statements should 
be considered more seriously than co-conspirator's 
testimony and encouraged jury to look at video- 
tape and plea statements more carefully, showing 
that inadmissible evidence was used to strengthen 
otherwise less than compelling proof of guilt from 
co-conspirator's testimony. Williams v. U.S., 2004, 
858 A.2d 978. Criminal Law <s> 1169.7 

Where a conviction is based upon the admission 
of evidence in violation of a defendant's Sixth 
Amendment right to confrontation, it is reversible 
unless the error is harmless beyond a reasonable 
doubt; this standard requires that the government 
show beyond a reasonable doubt that the error 
complained, of did not contribute to the verdict 
obtained. Williams v. U.S., 2004, 858 A.2d 978. 
Criminal Law c^ 1168(2) 

Error in trial court's admission of defendant's 
statement, which was obtained in violation of Mi- 
randa, that defendant approached victim, that vic- 
tim reached toward victim's waistband, that waist- 
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band had something shiny and silver, and that 
defendant then shot victim was not harmless, in 
murder trial; defendant asserted self-defense, gov- 
ernment was required to discredit claim of self- 
defense by relying on defendant's statement, given 
testimony by eyewitnesses that victim kept ad- 
vancing on defendant even after first shots were 
fired, and defendant's statement was focal point of 
prosecution. Hill v. U.S., 2004, 858 A.2d 435. 
Criminal Law ©^ 1169.12 

Erroneous admission into evidence of an illegally 
obtained confession is harmless beyond a reason- 
able doubt when there remains overwhelming evi- 
dence to support the jury's verdict. Hill v. U.S., 
2004, 858 A.2d 435. Criminal Law &* 1169.12 

Probative value of evidence of officer's testimony 
regarding witness's adoption of another eyewit- 
ness's account was not substantially outweighed by 
danger of unfair prejudice in assault prosecution; 
questioning was to rehabilitate government's wit- 
ness, the other eyewitness was barely mentioned, 
government cut off any additional testimony re- 
garding other eyewitness, and government did not 
refer to other eyewitness in its subsequent argu- 
ments. Anderson v. U.S., 2004, 857 A.2d 451. 
Criminal Law ©^ 338(7) 

Any error in admission of 911 tape on grounds 
that caller did not have personal knowledge of 
statement was harmless error in assault prosecu- 
tion; defendant knew 1 in advance of discrepancy 
between statement and caller's grand jury testimo- 
ny, caller was present at trial and w T as fully cross- 
examined, caller admitted on 911 tape that she did 
not see the assault, defendant admitted to conduct 
referred to on tape, and victim testified as to what 
occurred. Anderson v. U.S., 2004, 857 A.2d 451. 
Criminal Law <&=> 1169.1(10) 

Government's cross-examination of defendant 
regarding evidence of crime for which defendant 
was not on trial did not constitute plain error; it 
was not obvious that government had not produced 
substantive evidence in accordance with its proffer, 
any error in allowance of the cross-examination 
could not be deemed clear under current law-, and 
jury was instructed that counsel's questions to 
defendant were not evidence. Anderson v. U.S., 
2004, 857 A.2d 451. Criminal Law <^> 1036.1(8) 

Plain error is found only in the exceptional case 
w T here, after reviewing entire record, it can be said 
claimed error is a fundamental error, something so 
basic, so prejudicial, so lacking in its elements that 
justice cannot have been done. Anderson v. U.S., 
2004, 857 A.2d 451. Criminal Law ®^ 1030(1) 

In some cases, the properly admitted evidence of 
guilt is so overwhelming, and the prejudicial effect 
of the co-defendant's admission is so insignificant 
by comparison, that it is clear beyond a reasonable 
doubt that the improper use of the admission was 
harmless error; however, where there is a reason- 
able possibility that the co-defendant's statements 
contributed to the defendant's conviction, reversal 
is required. Morten v. U.S., 2004, 856 A.2d 595. 
Criminal Law ®=> 1169.7 
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Determining whether a defendant has suffered 
substantial prejudice under the nonconstitutional 
harmless error test entails balancing the gravity of 
the error, its direct relationship to the issue of 
innocence or guilt, and the effect of specific correc- 
tive instructions of the trial court, if any, against 
the weight of the evidence of defendant's guilt. 
Murray v. U.S., 2004, 855 A.2d 1126. Criminal 
Law ©=> 1165(1) 

Under the nonconstitutional harmless error doc- 
trine, reversal is not required if the reviewing 
court can say, with fair assurance, after pondering 
all that happened without stripping the erroneous 
action from the whole, that the judgment was not 
substantially swayed by the error. Murray v. 
U.S., 2004, 855 A.2d 1126. Criminal Law ©=> 1162 

Government's late disclosure of assault victim's 
statement to police that shooter had worn a mask 
did not impermissibly prejudice defendant's trial 
preparation, opening statement, or choice of trial 
strategy, where defendant already had ample in- 
centive to search for eyewitnesses casting doubt on 
defendant's identity as shooter, and where knowl- 
edge of statement at issue would not likely have 
affected defendant's strategy of imputing bias to 
government's witnesses and questioning their abili- 
ty to observe shooting. Moore v. U.S., 2004, 846 
A2d 302. Criminal Law ©=> 1166(10.10) 

Late disclosure of assault victim's statement to 
police that shooter had worn a mask was not- 
prejudicial to defendant's right to impeach victim 
or officer to whom statement was made, where 
trial court allowed defense counsel to cross-exam- 
ine both victim and officer outside presence of jury 
and determine whether he wished to recall them 
for re-cross-examination, and rather than recall 
them counsel chose to emphasize in closing argu- 
ment negative implications of discrepancy between 
officer's testimony and victim's silence on the stand 
with' respect to mask, as w 7 ell as government's 
suppression of victim's prior statement. Moore v. 
U.S., 2004, 846 A.2d 302. Criminal Law ©=> 
627.8(2) 

Assuming that trial court barred additional 
cross-examination of eyewitnesses to shooting fol- 
lowing late disclosure of victim's statement to po- 
lice that shooter had worn a mask, any error in 
doing so did not prejudice defendant and was 
harmless, where each eyewitness had known de- 
fendant for five years or more, each testified to 
having observed defendant's actions before and 
during shooting, and none was shown to have 
substantial motive to accuse defendant falsely, and 
where other evidence, including another witness' 
testimony that defendant admitted to shooting, 
was unaffected by. victim's late-disclosed state- 
ment. Moore v. U.S., 2004, 846 A.2d 302. Crimi- 
nal Law ©=> 1170.5(1) 

Failure to correct prosecution witness's false 
testimony on cross-examination that he did not 
believe alleged perpetrator shot another man on 
separate occasion, that he did not tell detective 
that alleged perpetrator was "armed to the teeth" 
when he shot other man, and that he was not 
afraid of alleged perpetrator, could not, in any 
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reasonable likelihood, have caused jury to discredit 
identification of defendant as victim's shooter in 
murder trial and return a verdict it otherwise 
would not have; witness's description of defendant 
as individual who fled shop shortly after victim was 
killed was substantially corroborated by other wit- 
nesses. Woodall v. U.S., 2004. 842 A2cl 690, cer- 
tiorari denied 125 S.Ct. 1297, 543 U.S. 1155, 161 
L.Ed.2d 120. Criminal Law ©=> 1171.8(1) 

Any error in admitting evidence of collateral 
matter of defendant's alleged dishonesty in his 
relationship with witness, to rebut defendant's as- 
sertion that he had been open and candid in his 
various relationships with both witness and victim, 
was not reversible error; although witness's testi- 
mony was unflattering to defendant, it was so 
tangential that defendant suffered no significant 
prejudice from it. Rowland v. U.S., 2004, 840 A.2d 
664. Criminal Law ©=> 1170.5(1) 

Any error in prosecutor's apparently asking one 
defense witness to comment on another defense 
witness's credibility did not require reversal of 
conviction for voluntary manslaughter while 
armed; witness did not answer the question, and 
trial judge sustained the defense objection and 
warned the prosecutor that his question was im- 
proper. Rowland v. U.S., 2004, 840 A.2d 664. 
Criminal Law ©=> 1170.5(1) 

Prosecutor's alleged asking of questions to two 
defense witnesses without a proper foundation did 
not require reversal of conviction for voluntary 
manslaughter while armed; questions were tan- 
gential, and trial judge intervened to sustain the 
defense objection and defuse any potential for 
prejudice. Rowland v. U.S., 2004* 840 A.2d 664. 
Criminal Law ©^ 1171.8(2) 

Any error in prosecutor's questioning defense 
witness about defendant's alleged past beatings of 
victim, apparently without a good faith basis for 
questions, did not substantially prejudice defen- 
dant, and thus, reversal of conviction for voluntary 
manslaughter while armed was not required; pros- 
ecutor's reference to possibility of past physical 
abuse was not pursued, trial judge took prompt 
and forceful corrective action, and witness herself 
ultimately negated the adverse implication. Row T - 
land v. U.S., 2004, 840 A.2cl 664. Criminal Law ©=> 
1171.8(2) 

Any error in admitting evidence of defense wit- 
ness's offer and refusal to take a police-adminis- 
tered polygraph examination was harmless; al- 
though witness's testimony that victim was suicidal 
was crucial to the defense because it provided 
almost the sole corroboration of defendant's claim 
that victim shot herself in his apartment, witness's 
account of victim's alleged suicidal gesture was 
thoroughly discredited in other wavs. Rowland v. 
U.S., 2004, 840 A2d 664. Criminal Law ©=> 
1169.1(7) 

Despite its status as a pariah, not all references 
to polygraph tests warrant reversal; harmless er- 
ror rule applies. Rowland v. U.S., 2004, 840 A2d 
664. Criminal Law ©=> 1169.1(7) 
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The ciitical factors considered in making a 
harmless error determination are the closeness of 
the case, the centrality of the issue affected by the 
error, and the steps taken to mitigate the effects of 
the error. Ebron v. U.S., 2003, 838 A.2d 1140, 
certiorari denied 125 S.Ct. 347, 543 U.S. 939, 160 
L.Ed.2d 247, habeas corpus denied 2008 WL 
460997 1 . Criminal Law <©=> 1 1 62 

In making harmless error determination, the 
Court of Appeals must weigh the severity of the 
error against the importance of the determination 
in the whole criminal proceeding and the possibili- 
ty for prejudice as a result. Ebron v. U.S., 2003, 
838 A.2d il40, certiorari denied 125 S.Ct. 347, 543 
U.S. 939, 160 L.Ed.2d 247, habeas corpus denied 
2008 WL 4609971. Criminal Law ©=> 1162 

Standard of review for harmless error requires 
determination as to whether it can be said with fair 
assurance, without stripping the erroneous action 
from the whole, that the error did not sway the 
verdict. Ebron v. U.S., 2003, 838 A.2d 1140, cer- 
tiorari denied 125 S.Ct. 347, 543 U.S. 939, 160 
L.Ed,2d 247, habeas corpus denied 2008 WL 
4609971. Criminal Law ©=> 1162 

Trial court's admission of irrelevant and inad- 
missible threats evidence through witness's direct 
examination testimony describing manner in which 
two trial spectators made throat-slashing gestures 
to him during his testimony during murder trial, 
absent evidence linking defendant to spectators, 
was not harmless error, but was rather prejudicial, 
likely having substantial influence on guilty ver- 
dict; case was close, dependent upon credibility of 
two witnesses whose testimony was impeached 
with prior inconsistent statements and motives for 
not telling the truth, and State relied on threats 
evidence throughout closing jury argument. 
Ebron v. U.S., 2003, 838 A.2d 1140, certiorari 
denied 125 S.Ct. 347, 543 U.S. 939, 160 L.Ed.2d 
247, habeas corpus denied 2008 WL 4609971. 
Criminal Law ©=1169.11 

Trial court's error in allowing prosecutor to 
cross-examine defendant repeatedly as to whether 
defendant knew of any reason why two police 
officer witnesses would lie was prejudicial and, 
thus, constituted reversible error; the issue of 
whom to believe was not so one-sided as to neu- 
tralize the impact of the prosecutor's questions. 
Allen v. U.S., 2003, 837 A.2d 917. Criminal Law 
©=> 1170.5(1) 

Once an appellant has shown sufficient cause for 
his failure to raise a claim on direct appeal, appel- 
lant must then shoulder the burden of showing, not 
merely that the errors -at his trial created a possi- 
bility of prejudice, but that they worked to his 
actual and substantial disadvantage, infecting his 
entire trial with error of constitutional dimensions. 
Washington v. U.S., 2003, 834 A.2d 899. Criminal 
Law ©=> 1439; Criminal Law ©=> 1613 

Standard used to determine whether trial court's 
constitutional error was harmless beyond a reason- 
able doubt was applicable to trial court's error in 
failing to send marshals to secure witness's ap- 
pearance; trial court's refusal to send marshals 
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implicated defendant's constitutional right to com- 
pulsory process. Harris v. U.S., 2003, 834 A.2d 
106. Criminal Law ©=> 1170.5(1) 

Standard used to determine whether trial court's 
constitutional error was harmless beyond a reason- 
able doubt does apply where the trial court's evi- 
dentiary ruling wholly deprived the defendant of 
any opportunity to present evidence concerning a 
central issue in the case. Harris v. U.S., 2003, 834 
A.2d 106. Criminal Law ©=> 1169.1(1) 

When a defendant's constitutional rights are af- 
fected by a trial court error, an appellate court can 
affirm only if we are convinced that the error was 
harmless beyond a reasonable doubt. Harris v. 
U.S., 2003, 834 A.2d 106. Criminal Law <3=» 1162 

Trial court errors that do not implicate constitu- 
tional rights do not warrant reversal if an appellate 
court can say with fair assurance that the judg- 
ment was not substantially swayed by the error. 
Harris v. U.S., 2003, 834 A.2d 106. Criminal Law 
&=> 1162 

The test for substantial prejudice is essentially 
the same as analysis under the harmless error 
rule: whether, after pondering all that happened 
without stripping the erroneous action from the 
whole, the Court of Appeals can conclude that the 
judgment was not substantially swayed by the 
error. Bailey v. U.S., 2003, 831 A.2d 973, certiora- 
ri denied 124 S.Ct. 1183, 540 U.S. 1167, 157 
L.Ed.2d 1215. Criminal Law ©=> 1162 

Prosecutor's comment in opening statement at 
defendant's murder trial that one witness was liv- 
ing in a nursing home and had never recovered 
from the incident did not prejudice the defendant 
to the extent that reversal was warranted, even 
though the witness never testified and no evidence 
was introduced concerning his whereabouts or his 
state of health, where the witness's condition was 
only touched upon near the beginning of the open- 
ing statement, it was never mentioned again over 
the course of the six-day trial, and it was only 
tangentially related to the issues at trial. Bailey v. 
U.S., 2003"! 831 A.2d 973, certiorari denied 124 
S.Ct. 1183, 540 U.S. 1167, 157 L.Ed.2d 1215. 
Criminal Law ©^ 1171.1(3) 

Prosecutor's comments in opening statement 
that evidence suggested that murders were drug- 
related and might have been related to drug debts 
resembled a closing argument more than an open- 
ing statement in that the comments were unduly 
argumentative and urged the jury to draw infer- 
ences based on the facts the prosecutor had re- 
counted; however, the prejudice to the defense was 
slight given that the inferences argued by the 
prosecutor were ultimately supported by the evi- 
dence and that the prosecutor was attempting to 
explain in his opening how the police had zeroed in 
on defendant as a suspect. Bailey v. U.S., 2003, 
831 A.2d 973, certiorari denied 124 S.Ct. 1183, 540 
U.S. 1167, 157 L.Ed.2d 1215. Criminal Law ©=> 
1171.1(3) 

Prosecutor's description in opening statement in 
murder trial of alibis of two men who were origi- 
nally arrested for the murders as being "airtight" 
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was improper in that the strength of those alibies 
was a matter for the jury to decide; however, the 
comment was an isolated remark, and any result- 
ing prejudice was negligible. Bailey v. U.S., 2003, 
831 A.2d 973, certiorari denied 124 S.Ct. 1183, 540 
U.S. 1167, 157 L.Ed.2d 1215. Criminal Law <^> 
1171.1(3) 

Prosecutor's comment in opening statement for 
the jurors to be attentive during the murder trial 
"out of respect for the three individuals who lost 
their lives" was an improper statement that ap- 
pealed to the sympathy of the jury; however, in 
context the statement was not unduly prejudicial 
given that the prosecution only asked for the ju- 
rors' "undivided attention*' and did not ask them to 
"send a message" to the defendant. Bailev v. U.S., 
2003, 831 A.2d 973, certiorari denied 124 S.Ct. 
1183, 540 U.S. 1167, 157 L.Ed.2d 1215. Criminal 
Law <©=> 1171.1(6) 

Prosecutor's recitation in closing argument dur- 
ing murder trial of the occupations and residences 
of individual jurors was improper and breached the 
anonymity that shields individual jurors from 
harassment; however, the statements were made 
during the rebuttal portion of a long closing argu- 
ment, after a six-day trial, and they were not 
related to the evidence in the case, and thus, the 
impropriety was not severe enough to warrant 
reversal. Bailey v. U.S., 2003, 831 A.2d 973, cer- 
tiorari denied 124 S.Ct. 1183, 540 U.S. 1167, 157 
L.Ed.2d 1215. Criminal Law <^> 1171.1(3) 

Cumulative effect of prosecutor's improper com- 
ments during murder trial did not warrant rever- 
sal; trial judge was very attentive to defense coun- 
sel's repeated objections, judge instructed jury 
that statements by lawyers during opening and 
closing arguments were not evidence, and govern- 
ment had a strong case against defendant given 
that he was seen the evening before the crime 
wearing the same clothing as one of the intruders, 
he possessed a gun similar to the one used in the 
crime, he made a 911 call with dubious information 
about the crime, and he was positively identified by 
one of the victims. Bailey v. U.S., 2003, 831 A.2d 
973, certiorari denied 124 S.Ct. 1183, 540 U.S. 
1167, 157 L.Ed.2d 1215. Criminal Law <3=> 
1171.1(2.1) 

Any error resulting from trial court's admission 
of evidence of allegedly prior bad acts was harm- 
less, in prosecution for simple assault, as defendant 
was tried by the court rather than a jury, and 
record on appeal did not show that trial court 
relied on challenged acts in rendering its decision. 
Cook v. U.S., 2003, 828 A2d 194. Criminal Law 
<^ 260.11(6) 

If it is determined that prosecutor's argument 
was improper, and the defendant has preserved 
the issue for appellate review, appellate court will 
reverse only if it is shown that substantial preju- 
dice resulted. Porter v. U.S., 2003, 826 A2d 398, 
amended on denial of rehearing. Criminal Law <©=» 
1171.1(2.1) 

There was no reasonable probability that revela- 
tion of evidence that prosecution's narcotics expert 
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had given perjured testimony falsifying his creden- 
tials w T ould have changed jury's verdict in prosecu- 
tion for distributing cocaine; expert's testimony did 
not relate to facts of crime, it related only to 
nature of substance defendant sold and to proce- 
dures by which police generally maintained custo- 
dy of drugs, and nothing rebutted presumption 
that object defendant sold was substance eventual- 
ly identified as cocaine, or suggested that had jury 
learned of expert's past perjury and thus been 
troubled by his reliability as witness, they would 
have drawn further inference that police in general 
allowed corruption of evidence in case. Benton v. 
U.S., 2003, 815 A.2d 371. Criminal Law <3=> 1999 

Decisive factors in determining whether prose- 
cutorial misconduct rises to the level of substantial 
prejudice are the gravity of the misconduct, its 
direct relationship to the issue of innocence or 
guilt, the effect of corrective instructions, if any, 
and the weight of the evidence of the defendant's 
guilt. Plummer v. U.S., 2002, 813 A2d 182. 
Criminal Law &* 1171.1(2.1); Criminal Law <3==> 
2192 

Defendant was not prejudiced by constructive 
amendment to indictment that occurred w r hen he 
entered guilty plea to robbery rather than charged 
offense of assault with intent to rob, and thus that 
constructive amendment was not "plain error"; 
penalties for the two offenses were identical, de- 
fendant received maximum sentence available un- 
der either statute, and defendant's version of 
charged incident admitted conduct that constituted 
assault with intent to commit robbery as an aider 
or abettor. Johnson v. U.S., 2002, 812 A.2d 234, 
certiorari denied 123 S.Ct. 2098, 538 U.S. 1045, 155 
L.Ed.2d 1082. Criminal Law <^ 1032(1) 

If a constitutional error has occurred, reversal is 
required, unless the government shows it was 
harmless beyond a reasonable doubt. Smith v. 
U.S., 2002, 809 A.2d 1216. Criminal Law <3=> 1162 

Where a trial court's evidentiary ruling wholly 
deprives a defendant of any opportunity to cross- 
examine a witness or present evidence concerning 
bias or a central issue in the case, an appellate 
court may affirm only if it is convinced that the 
error was harmless beyond a reasonable doubt. 
Smith v. U.S., 2002, 809 A.2d 1216. Criminal Law 
<£=> 1168(2) 

Where a trial court's evidentiary ruling wholly 
deprives a defendant of any opportunity to present 
evidence, harmlessness is determined applying the 
standard of harmlessness beyond a reasonable 
doubt. Smith v. U.S., 2002, 809 A.2d 1216. Crimi- 
nal Law ®=» 1168(2) 

Even if trial court erred in admitting in prosecu- 
tion for gun-related offenses, other crimes evi- 
dence of videotape made prior to charged crimes 
that showed defendant holding a gun near wit- 
ness's head, as government sought to establish 
that such gun was used in charged offenses, defen- 
dant did not suffer sufficient prejudice to warrant 
reversal; several other witnesses testified that de- 
fendant possessed a handgun, trial court provided 
extensive limiting instructions to the jury re gar d- 
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ing such evidence, and government's closing argu- 
ment referred to videotape only for the purpose of 
demonstrating defendant's possession of the gun. 
Sanders v. U.S., 2002, 809 A.2d 584, certiorari 
denied 123 S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 
340, appeal after new sentencing hearing 975 A.2d 
165, certiorari denied 130 S.Ct." 815, 175 L.Ed.2d 
572. Criminal Law <3=> 1169.2(3); Criminal Law 
€=> 1169.5(3) 

Even if trial court committed error by failing to 
scrutinize whether the reasons offered by prosecu- 
tion in exercising his peremptory challenges were 
a pretext for racial discrimination, such error did 
not warrant reversal for convictions for gun-relat- 
ed offenses. Sanders v. U.S., 2002, 809 A.2d 584, 
certiorari denied 123 S.Ct. 1602, 538 U.S. 937, 155 
L.Ed.2d 340, appeal after new sentencing hearing 
975 A.2d 165, certiorari denied 130 S.Ct. 8.15, 175 
L.Ed.2d 572. Criminal Law <&=> 1166.17 

Trial court's error in responding to jury's ques- 
tion concerning constructive possession, in prose- 
cution on weapons possession charges, was not 
harmless error, despite evidence that defendant 
personally possessed firearm, where court's error 
was one of law permitting conviction based on 
theory unsupported by any evidence; jury's note to 
court suggested that jury was considering verdict 
based on joint constructive possession, and court's 
response did not inform jurors of that theory's 
unavailability. Thomas v. U.S., 2002, 806 A.2d 626. 
Criminal Law<3=> 1174(1) 

"Structural errors" in a trial can never be harm- 
less, but "trial errors" can be deemed harmless, 
depending on circumstances. Johnson v. U.S., 
2002, 804 A.2d 297. Criminal Law ©=> 1162; Crim- 
inal Law <3=> 1166.6 

Trial court's error in excluding defendant's 
mother from being re-called to witness stand in 
murder trial to corroborate defendant's testimony 
that defendant and his mother had not discussed 
his alibi or any other aspect of the case, as sanc- 
tion for mother's violation of witness sequestration 
rule, was not harmless beyond a reasonable doubt; 
because of lack of physical evidence, a confession, 
or the like, the case turned entirely on jury's 
credibility determinations, jurors might reasonably 
have inferred that mother was not re-called be- 
cause she could not truthfully corroborate defen- 
dant's testimony, and trial court did not take meas- 
ures to mitigate the prejudice to defendant, such 
as defendant's suggestion to instruct the jury on 
witness sequestration, so they would understand 
why mother was unable to be re-called to testify. 
Benn v. U.S., 2002, 801 A.2d 132. Criminal Law 
©=> 1168(2) 

The "harmless beyond a reasonable doubt" test, 
for errors of constitutional magnitude, applied to 
trial court's exclusion of defendant's mother from 
being re-called to witness stand in murder trial, to 
rebut prosecutor's inference that her testimony 
would differ from defendant's testimony that de- 
fendant and his mother had not discussed his alibi 
or any other aspect of the case, as sanction for 
mother's violation of witness sequestration rule. 
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Benn v. U.S., 2002, 801 A.2d 132. Criminal Law 
©=> 1168(2) 

In determining whether the error was harmless, 
the appellate court looks to the closeness of the 
case, the centrality of the issue affected by the 
error, and any steps taken to mitigate the effects 
of the error. Benn v. U.S., 2002, 801 A.2d 132. 
Criminal Law <3=> 1162 

The trial court's failure to address defendant's 
Fifth Amendment claim that he w T as effectively 
denied the right to testify by the trial court's 
allegedly erroneous admission of defendant's previ- 
ous assault conviction was harmless error; evi- 
dence was sufficient to support the finding that 
defendant had a previous conviction for assault, 
which served as a link to allow introduction of 
defendant's prior murder conviction as impeach- 
ment evidence, and the affidavit in support of 
defendant's argument that he had not been con- 
victed of assault did not and could not have been 
considered by the judge when ruling on defen- 
dant's impeachable convictions. Haley v. U.S., 
2002, 799 A.2d 1201. Criminal Law <S=> 1169.1(3) 

Absent a request for a limiting instruction that 
detective's testimony, that he had not believed 
witness' statements that witness had not seen the 
shooting, was being admitted only for the purpose 
of explaining detective's decision to continue to 
seek out and eventually re-interview the witness, 
the trial court did not commit reversible error in 
failing to give such an instruction, in prosecution 
for first-degree murder while armed. Robinson v. 
U.S., 2002, 797 A.2d 698, certiorari denied 124 
S.Ct. 1491, 540 U.S. 1212, 158 L.Ed.2d 139. Crimi- 
nal Law ©=1173.2(9) 

Absent a request by defendant to the trial court 
for additional relief regarding improper testimony, 
defendant must show plain error in the trial court's 
failure to sua sponte provide additional relief. 
Foreman v. U.S., 2002, 792 A.2d 1043. Criminal 
Law <&=> 1037.2 

It is not reversible error to admit irrelevant 
evidence that lacks probative value but does not 
prejudice a defendant. Foreman v. U.S., 2002, 792 
A.2d 1043. Criminal Law e=> 1169.1(7) 

Because the right of peremptory challenges is 
not constitutionally based, any violation of the 
process is analyzed as a "trial error," subject to 
harmless error review 7 ; defendant must show there 
was error in the trial court's jury selection proce- 
dure and that he suffered prejudice as a result of 
the error. Burgess v. U.S., 2001, 786 A2d 561, 
certiorari denied 123 S.Ct. 210, 537 U.S. 854, 154 
L.Ed.2d 88. Criminal Law ©=> 1166.18 

Trial court's refusal to admit photograph of gov- 
ernment witness holding a revolver similar to one 
used in murder was harmless, given that without 
the photograph, jury still had ample evidence to 
conclude that the witness w 7 as neither uncomforta- 
ble with guns or had them only for his own protec- 
tion, and that he was more likely than defendant to 
have used the revolver in the shooting; the witness 
admitted to owning another gun, the pistol, that 
was used by one of the shooters in the murder, he 
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testified that there had been a photograph taken of 
him holding a revolver, and that he was familiar 
with the weapon, and had regular access to it, and 
that he, along with one of the shooters, went to get 
the guns actually used to kill the victim, and 
helped dispose of them after the shooting. Bur- 
gess v. U.S., 2001, 786 A2d 561, certiorari denied 
123 S.Ct. 210, 537 U.S. 854, 154 L.Ed.2d 88. Crim- 
inal Law <3^ 1169.1(10) 

The test for evaluating reversible prejudice from 
constitutional violations, i.e., whether the error was 
harmless beyond a reasonable doubt, is applied 
only where a defense or discrete line of question- 
ing" is precluded. Burgess v. U.S., 2001, 786 A.2d 
561, certiorari denied 123 S.Ct. 210, 537 U.S. 854, 
154 L.Ecl.2d 88. Criminal Law &* 1162 

The Court of Appeals will reverse, under the 
nonconstitutional harmless error doctrine, if it can- 
not say with fair assurance, after pondering all 
that happened without stripping an erroneous ac- 
tion from the whole, that the judgment was not 
substantially swayed by the error. Gordon v. U.S., 
2001, 783 A~2d 575, appeal after new trial 881 A.2d 
557, certiorari denied 126 S.Ct. 1132, 546 U.S. 
1112, 163 L.Ed.2d 892. Criminal Law ©=> 1162 

Where defendants raise timely objections to the 
alleged improper comments that were made during 
the government's closing and rebuttal arguments 
to which the trial court chose not to take any 
remedial action, review bv the Court of Appeals is 
for harmless error. Gordon v. U.S., 2001, 783 A.2d 
575, appeal after new trial 881 A.2cl 557, certiorari 
denied 126 S.Ct. 1132, 546 U.S. 1112, 163 L.Ed.2d 
892. Criminal Law <&* 1171.1(2.1); Criminal Law 
&=> 1171.7 

50. Necessity of collateral attack, review 

To extent that prisoner's lawsuit, under Privacy 
Act, against United States Parole Commission 
(USPC) and Federal Bureau of Prisons ((BOP), for 
allegedly maintaining and/or relying on inaccurate 
records in denying prisoner's parole, was merely 
disguise for collateral attack on his conviction and 
sentence, prisoner's suit was barred by District of 
Columbia law, providing exclusive remedy for col- 
lateral challenges to convictions imposed by Supe- 
rior Court for the District of Columbia, since pris- 
oner failed to claim or demonstrate that relief 
under District of Columbia law was inadequate ol- 
io effective to test legality of his conviction and 
detention. Corley v. U.S.'Parole Conrn, 2009, 709 
F.Supp.2d 1. Habeas Corpus <S^> 279 

Client was collaterally estopped from litigating 
legal malpractice claim against counsel who repre- 
sented him in state court criminal proceedings, 
where client had appealed state court convictions 
on basis of ineffective assistance of counsel, but 
convictions were affirmed. Myles v. Polin, 2009, 
668 F.Supp.2d 65. Judgment &=> 828.8; Judgment 
<3^ 828.9(7) 

A petitioner seeking to vacate his sentence 
shoulders the burden of sustaining his contentions 
by a. preponderance of the evidence. Douglas v. 
U.S., 2003, 245 F.Supp.2d 46. Criminal Law ©=> 
1615 
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Defendant was not entitled to collateral review 
of challenge to denial of motion to suppress evi- 
dence that was raised and rejected on direct ap- 
peal. Graham v. U.S.. 2006, 895 A.2d 305. Crimi- 
nal Law <^> 1433(2) 

"Procedural default rule," prohibiting the raising 
of a claim that was not raised during direct appeal 
from being raised in a collateral proceeding, is 
neither a statutory nor a constitutional require- 
ment, but it is a doctrine adhered to by the courts 
to conserve judicial resources and to respect the 
law's important interest in the finality of judg- 
ments. McCrimmon v. U.S., 2004, 853 A.2d 154. 
Criminal Law <&* 1429(1) 

The Court of Appeals reviews the trial judge's 
denial, without a hearing, of appellant's motion for 
collateral relief for abuse of discretion. Alston v. 
U.S., 2003, 838 A.2d 320. Criminal Law e=> 
1156.11 

A claim not raised in a previous collateral attack 
is procedurally defaulted. Washington v. U.S., 
2003, 834 A.2d 899. Criminal Law ©=> 1427 

When a defendant has failed to raise an available 
challenge to his conviction on direct appeal, he may 
not raise that issue on collateral attack unless he 
shows both cause for his failure to do so and 
prejudice as a result of his failure; when the defen- 
dant has already launched several collateral at- 
tacks on his conviction, the reasons supporting the 
application of the cause and prejudice test are even 
more compelling. Washington v. U.S., 2003, 834 
A.2d 899. Criminal Law ©^ 1438 

A motion to attack sentence is not a substitute 
for a direct appeal. Wu v. U.S., 2002, 798 A.2d 
1083. Criminal Law <^ 1429(2) 

Where a defendant has failed to raise an avail- 
able challenge to his conviction on direct appeal, he 
may not raise that issue on collateral attack unless 
he shows both cause for his failure to do so and 
prejudice as a result of his failure. Wu v. U.S., 
2002, 798 A.2d 1083. Criminal Law <^> 1438 

The court is not required to consider successive 
collateral attack motions raising issues previously 
decided by the court. Wu v. U.S., 2002, 798 A.2cl. 
1083. Criminal Law <^> 1668(1) 

A motion to vacate sentence is not a substitute 
for direct review, and where a defendant has failed 
to raise an available challenge to his conviction on 
direct appeal, he may not raise that issue on 
collateral attack unless he shows both cause for his 
failure to clo so and prejudice as a result of his 
failure. Brown v. U.S., 2002, 795 A.2d. 56. Crimi- 
nal Law ©=> 1429(2); Criminal Law <&* 1438 

A trial court's determination whether to appoint 
counsel to assist an indigent prisoner in pursuing a 
collateral attack of a conviction under the Criminal 
Justice Act is reviewed for abuse of discretion. 
Kyle v. U.S., 2000, 759 A.2d 192, certiorari denied 
121 S.Ct. 834, 531 U.S. 1100, 148 L.Ed.2d 7.1.6. 
Criminal Law©=> 1156.11 

If the trial court denies the motion for appoint- 
ment of counsel, an indigent prisoner must obtain 
a final ruling on the merits of the collateral attack 
on his conviction before he may appeal an order 
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denying appointment of counsel to assist in that 
effort; an appeal from denial of the motion for 
appointment of counsel will normally be denied for 
lack of jurisdiction. Kyle v. U.S., 2000, 759 A.2d 
192, certiorari denied 121 S.Ct. 834. 531 U.S. 1100, 
148 L.Ed.2d 716. Criminal Law <^> 1023(2) 

51. Reservation of grounds for review, 

generally 

Defendant waived for appellate review claim 
that his unpaid fine, which was imposed pursuant 
to the Victims of Violent Crime Compensation Act 
of 1981, rendered him "in custody" within the 
meaning of statute governing remedies on motion 
attacking sentence, where he did not raise the 
claim in the trial court. Mitchell v. U.S., 2009, 977 
A.2d 959. Habeas Corpus <^> 816 

Defendant preserved for appellate view his claim 
that trial court erred in failing to dismiss his 
indictment on ground of prosecutorial misconduct, 
specifically that government had obligation to offer 
witness limited immunity in order to assess wheth- 
er to grant him use immunity, that its failure to do 
so prejudiced his defense, and that, therefore, trial 
court's failure to sanction government denied him 
a fair trial; it was clear what action defense counsel 
desired trial court to take and grounds therefor, 
given extensive discussion on immunity and de- 
fense counsel's comments that prosecutor's con- 
duct in failing to immunize witness was unreason- 
able and hence unlawful. Butler v. U.S., 2006, 890 
A.2d 181. Criminal Law <^> 1037.1(1) 

Questions not properly raised and preserved 
during the proceedings under examination, and 
points not asserted with sufficient precision to 
indicate distinctly the party's thesis, will normally 
be spurned on appeal. Washington v. U.S., 2005, 
884 A.2d 1080, certiorari denied 126 S.Ct. 1490, 547 
U.S. 1013, 164 L.Ed.2d 265. Criminal Law <^> 
1030(1); Criminal Law <S=> 1043(2) 

Court of Appeals would not consider on appeal 
those arguments set forth in inmate's brief on 
appeal from denial of his motion to vacate sentence 
that inmate had not presented to trial court. 
Bradley v. U.S., 2005, 881 A2d 640, certiorari 
denied 126 S.Ct. 1319, 546 U.S. 1190, 164 L.Ed.2d 
83. Criminal Law <^> 1042.3(1) 

To establish sufficient cause for failing to assert 
his current claims in his previous motion to vacate 
sentence, prison inmate must show that he was 
prevented by exceptional circumstances from doing 
so. Bradley v. U.S., 2005, 881 A.2d 640, certiorari 
denied 126 S.Ct. 1319, 546 U.S. 1190, 164 L.Ed.2d 
83. Criminal Law <^> 1668(5) 

Defendant preserved for appellate review his 
claim that foundational predicate was required for 
jury instruction that government had no duty to 
photograph alleged drug activity or to take finger- 
prints to corroborate other evidence in drug case, 
where defendant objected to instruction on 
grounds that government lacked foundation for 
instruction because it had not affirmatively shown 
that police officers in question were under no 
obligation to collect such corroborative evidence. 
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Brown v. U.S., 2005, 881 A.2d 586. Criminal Law 
&* 1043(2) 

Defendant's severance arguments on appeal re- 
lating to events that developed during trial would 
be reviewed only for plain error, where he did not 
renew his pretrial motion for severance during 
trial. Hammond v. U.S., 2005, 880 A.2d 1066, 
certiorari denied 126 S.Ct. 2373, 547 U.S. 1184, 165 
L.Ed.2d 287, certiorari denied 127 S.Ct. 374, 549 
U.S. 931, 166 L.Ed.2d 231, denial of post-conviction 
relief affirmed 979 A.2d 26, habeas corpus denied 
677 F.Supp.2d 286, habeas corpus denied 759 
F.Supp.2d 49, appeal dismissed 2011 WL 2618210, 
rehearing en banc denied. Criminal Law <£==> 
1044.2(2) 

Where there was no objection at trial to the 
prosecutor's alleged improper comments, the 
Court of Appeals may reverse only if the trial 
court's failure, sua sponte, to intervene and to 
prevent the misconduct so clearly prejudiced the 
appellant's substantial rights as to jeopardize the 
fairness and integrity of his trial. McNeely v. 
U.S., 2005, 874 A.2d 371. Criminal Law' <s=* 
1037.1(1) 

Parties on appeal are not limited to the precise 
arguments they made below in support of their 
claims, and even if a claim was not pressed below, 
it properly may be addressed on appeal so long as 
it was passed upon. Abdus-Price v. U.S., 2005, 873 
A.2d 326. Criminal Law <£=> 1028 

In the absence of a timely objection to alleged 
error at trial, a conviction may be reversed only 
for plain error, which contemplates a clear showing 
of a miscarriage of justice. McClain v. U.S., 2005, 
871 A.2d 1185. Criminal Law <^> 1038.1(2) 

Court of Appeals would not specifically address 
on appeal of denial of defendant's motion to with- 
draw his guilty pleas argument that comparing 
defendant and his plea agreement to other defen- 
dants that were sentenced as result of same drug 
investigation had added effect of urging sentencing 
court to disregard plea agreement as it had done 
in other cases already sentenced, as record did not 
contain any information about other defendants' 
plea agreements or their sentences, and govern- 
ment's reference to other defendants during defen- 
dant's plea hearing was made in attempt to explain 
its allocution, which it had a right to do. Abbott v. 
U.S., 2005, 871 A.2d 514. Criminal Law <3=> 1116 

Court of Appeals would review for plain error 
defendant's claim that trial judge had been biased 
against him, in prosecution for distribution of co- 
caine, as all but one of the instances of alleged bias 
occurred before defendant was sentenced, and no 
claim of bias had been asserted at sentencing. 
Plummer v. U.S., 2005, 870 A.2d 539. Criminal 
Law <£=> 1035(8.1) 

A litigant may not assert one theory at trial and 
another theory to the appellate court. West v. 
U.S., 2005, 866 A.2d 74. Criminal Law <^> 1043(3) 

Defendant's pretrial objection to evidence of 
crime for which defendant was not on trial, argu- 
ing that government had not demonstrated exis- 
tence of the other crime by clear and convincing 
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evidence, failed to preserve for review issue of 
whether government's cross-examination of defen- 
dant regarding other crime was improper clue to 
government's failure to fulfill its proffer and dem- 
onstrate commission of crime by clear and convinc- 
ing evidence; after trial court permissibly ruled 
that government's proffer, once fulfilled, would be 
clear and convincing, defendant was required to 
alert court if such proffer, in fact, had not been 
satisfied in order to request that trial court prohib- 
it government from questioning defendant regard- 
ing other crime. Anderson v. U.S., 2004, 857 A.2d 
451. Criminal Law <^> 1036.1(8) 

A claim not argued in the appellant's brief is 
waived. Braxton v. U.S., 2004, 852 A.2d 941. 
Criminal Law <$=> 1130(5) 

If the party in a criminal proceeding has not 
preserved the issue by an adequate and timely 
objection, the Court of Appeals reviews the issue 
for plain error, or error so clearly prejudicial to 
substantia] rights that the fairness and integrity of 
the trial was jeopardized. Ebron v. U.S., 2003, 838 
A.2d 1140, certiorari denied 125 S.Ct. 347, 543 U.S. 
939, 160 L.Ed.2d 247, habeas corpus denied 2008 
WL 4609971. Criminal Law <3=> 1030(1) 

For an objection in a criminal proceeding to be 
considered timely, and thus preserved for appel- 
late review, the objection must permit the trial 
court to take appropriate and effective corrective 
action. Ebron v. U.S., 2003, 838 A.2d 1140, certio- 
rari denied 125 S.Ct. 347, 543 U.S. 939, 160 
L.Ed.2cl 247, habeas corpus denied 2008 WL 
4609971. Criminal Law <$=> 1030(1) 

Generally, an assertion of an issue without argu- 
ment or authority will not be considered on appeal. 
Smith v. U.S., 2003, 837 A.2d 87, certiorari denied 
124 S.Ct. 2435, 541 U.S. 1081, 158 L.Ed.2cl 996. 
Criminal Law <^ 1130(5) 

To invoke plain error exception to rule that 
constitutional claims not made in trial court are 
ordinarily unreviewable on appeal, appellant must 
show that the alleged error is obvious and so 
clearly prejudicial to substantial rights as to jeop- 
ardize the very fairness and integrity of the pro- 
ceeding. In re J.W., 2003, 837 A.2d 40. Federal 
Courts <^> 1064 

Court of Appeals deviates from general rule that 
constitutional claims not made in trial court are 
ordinarily unreviewable on appeal only in excep- 
tional situations and when necessary to prevent a 
clear miscarriage of justice apparent from the 
record. In re J.W., 2003, 837 A.2d 40. Federal 
Courts <^> 1064 

Constitutional claims not made in the trial court 
are ordinarily unreviewable on appeal. In re J.W., 
2003, 837 A2d 40. Federal Courts <^ 1064 

Murder defendant's failure to object to trial 
court's reinstruction after jury sent its second note 
asking for clarification of the term "premeditation" 
meant that he could only prevail on his claim that 
reinstruction was erroneous by demonstrating 
plain error so clearly prejudicial to substantial 
rights as to jeopardize very fairness and integrity 
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of trial. Bates v. U.S., 2003, 834 A.2d 85. Crimi- 
nal Law ®=> 1039 

Defendant waived claim on direct appeal that 
conviction for possession of marijuana, was barred 
under Tenth Amendment, where she failed to chal- 
lenge validity of indictment before trial. Emry v. 
U.S., 2003, '829 A.2d 970, certiorari denied 124 
S.Ct. 970, 540 U.S. 1094, 157 L.Ed.2cl 803. Crimi- 
nal Law <&=* 1030(2) 

Defendant's argument that introduction of evi- 
dence that co-defendant had previously been seen 
with gun was prejudicial to defendant was not 
raised as grounds for severing murder trial, nor 
did defendant object to admissibility of gun evi- 
dence on that ground during trial, and thus argu- 
ment would be reviewed for plain error on appeal. 
McCullough v. U.S., 2003, 827 A.2d 48. Criminal 
Law <^> 1035(2) 

If claim of prosecutive error was not preserved 
in the trial court, appellate court reviews for plain 
error. Porter v. U.S., 2003, 826 A.2cl 398, amend- 
ed on denial of rehearing. Criminal Law &* 
1037.1(1) 

Grounds not raised in trial court will not require 
reversal on appeal, absent plain error. Jones v. 
U.S., 2002, 813 A.2d 220. Criminal Law <^ 
1043(3) 

Court of Appeals would review for plain error 
defendant's challenge to jury instruction on intent 
element of offense of cruelty to children, which 
challenge was not raised in the trial court. Jones 
v. U.S., 2002, 813 A.2d 220. Criminal Law <^ 
1038.1(4) 

When no objection is made during trial to al- 
leged defects in indictment, appellate court's re- 
view is limited to determining (1) whether the 
indictment sets forth the elements of the offense, 
and (2) if so, whether the claimed flaw prejudiced 
the defense. Pearsall v. U.S., 2002, 812 A.2d 953, 
denial of post-conviction relief remanded 859 A.2d 
634. Criminal Law ^ 1032(1) 

A defendant who fails to object to an error in an 
indictment in a pre-trial motion waives the right to 
challenge the indictment on appeal unless it is so 
deficient as to be totally lacking in the statement 
of offense. Pearsall v.' U.S., 2002, 812 A.2d 953, 
denial of post-conviction relief remanded 859 A.2d 
634. Criminal Law <^ 1032(5) 

It is policy of Court of Appeals not to consider 
arguments raised for the first time in a reply brief. 
Johnson v. U.S., 2002, 812 A.2d 234, certiorari 
denied 123 S.Ct, 2098, 538 U.S. 1045, 155 L.Ed.2d 
1082. Criminal Law <^> 1130(6) 

Court of Appeals would only review defendant's 
claim that trial court mishandled juror, who slept 
through portions of trial, for plain error, where 
defendant acquiesced to judge's handling of mat- 
ter. Samacl v. U.S., 2002. 812 A.2d 226, certiorari 
denied 123 S.Ct. 1600, 538 U.S. 934, 155 L.Ed.2d 
333. Criminal Law <^ 1137(1) 

Trial court's decision to watch juror that two 
state attorneys claimed slept through substantial 
portion of second day of murder trial and missed 
essential testimony, rather than conduct an inquiry 
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to determine whether juror was in fact sleeping 
through testimony, did not prejudice defendant, 
and thus did not constitute plain error, even 
though a direct inquiry into issue was required 
under circumstances, where juror slept through 
portions of state's case, and defendant was convict- 
ed of voluntary manslaughter rather than first 
degree murder. Samad v. U.S., 2002, 812 A.2d 
226, certiorari denied 123 S.Ct. 1600, 538 U.S. 934, 
155 L.Ed.2d 333. Criminal Law &=> 1039 

To obtain reversal on the ground of plain error, 
an appellant must show; (1) that there is error; (2) 
that the error is plain; (3) that it affects substantial 
rights; and (4) that it seriously affects the fairness, 
integrity, or public reputation of judicial proceed- 
ings. Bellamy v. U.S., 2002, 810 A.2d 401, post- 
conviction relief granted 1998 WL 35151615. 
Criminal Law &=> 1030(1) 

Questions not properly raised and preserved 
during the proceedings under examination, and 
points not asserted with sufficient precision to 
indicate distinctly the party's thesis, will normally 
be spurned on appeal. Sanders v. U.S., 2002, 809 
A.2d 584, certiorari denied 123 S.Ct. 1602, 538 U.S. 
937, 155 L.Ed.2d 340, appeal after new sentencing 
hearing 975 A.2d 165, certiorari denied 130 S.Ct. 
815, 175 L.Ed. 2d 572. Criminal Law &=> 1043(2) 

Defendant failed to preserve for appellate re- 
view his claim that $100 fine was an impermissible 
additional penalty for his original crime of theft, in 
prosecution for contempt for failure to pay $100 
fine and $50 in court costs, where defendant failed 
to raise issue at contempt hearing. Bell v. U.S., 
2002, 806 A.2d 228. Contempt ^ 66(5) 

Absent exceptional circumstances, a party may 
not raise an issue on appeal that was not raised in 
the trial court. Bell v. U.S., 2002, 806 A.2d 228. 
Criminal Law <^ 1030(1) 

Where a defendant does not preserve an objec- 
tion, an appellate court reverses only for plain 
error, i.e., if the misconduct so clearly prejudiced 
the defendant's substantial rights as to jeopardize 
the fairness and integrity of his trial. Chatmon v. 
U.S., 2002, 801 A.2d 92. Criminal Law &=> 1030(1) 

An appropriate objection or motion at the bench 
at the conclusion of the prosecutor's presentation 
is sufficient to preserve a point for appeal. Chat- 
mon v. U.S., 2002, 801 A.2d 92. Criminal Law <^ 
1037.1(1) 

Chinese defendant's failure to raise in the trial 
court or on direct appeal alleged difficulties with 
the interpreters' Mandarin dialects procedurally 
barred them from raising the claim in motions to 
vacate sentences; they offered only counsel's con- 
elusory assei'tions that they may not have known 
that they were entitled to a translation in their 
particular dialect of the Chinese language. Wu v. 
U.S., 2002, 798 A.2d 1083. Criminal Law <©» 1427 

Where a defendant fails to raise available chal- 
lenges in his direct appeal, he may not raise that 
issue on collateral attack unless he shows cause for 
his failure to do so and prejudice as a result of his 
failure. Wu v. U.S., 2002, 798 A.2d 1083. Crimi- 
nal Law ©=» 1438 
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Questions not properly raised and preserved 
during the proceedings under examination, and 
points not asserted with sufficient precision to 
indicate distinctly the party's thesis, will normally 
be spurned on appeal. Newby v. U.S., 2002, 797 
A.2d 1233. Criminal Law <&* 1028; Criminal Law 
&=> 1130(5) 

Under the plain error test, before an appellate 
court can correct an error not raised at trial, there 
must be (1) error, (2) that is plain, and (3) that 
affects substantial rights, and if all three condi- 
tions are met, an appellate court may then exercise 
its discretion to notice a forfeited error, but only if 
(4) the error seriously affects the fairness, integri- 
ty, or public reputation of judicial proceedings. 
Newby v. U.S., 2002, 797 A.2d 1233. Criminal 
Law <^ 1030(1) 

By making general motion at close of all evi- 
dence for judgment of acquittal, defendant in pros- 
ecution for simple assault preserved for appellate 
review her claims that misdemeanor simple assault 
statute did not apply at all to assaults by parents 
on their own children and that, assuming applica- 
bility of statute to such assaults, government was 
required to prove parent acted with malice in 
order to overcome "parental discipline" defense; 
each claim w r as in reality a challenge to sufficiency 
of evidence to sustain conviction. Newby v. U.S., 
2002, 797 A.2d 1233. Criminal Law ©=> 1044.2(1) 

Even though a general motion for acquittal is 
broadly stated, without specific grounds, it is 
deemed sufficient to preserve the full range of 
challenges to the sufficiency of the evidence. 
Newby v. U.S., 2002, 797 A2d 1233. Criminal 
Law &=> 1044.2(1) 

If the defense fails to make even a general 
motion for a judgment of acquittal in a jury trial, 
then the plain error test will govern review of the 
sufficiency of the evidence on appeal. Newby v. 
U.S., 2002, 797 A.2d 1233. Criminal Law ©=> 
1044.1(7) 

Pro se defendant's claim that the trial court 
imposed multiple punishments for a single offense 
in violation of the Double Jeopardy Clause was a 
claim that his sentence was illegal, and was a claim 
that properly was made in a motion to correct an 
illegal sentence, and court would review it as such, 
even though defendant did not cite rule governing 
illegal sentences in his motion to vacate sentence. 
Brown v. U.S., 2002, 795 A.2d 56. Sentencing And 
Punishment <3=> 2254 

Motion to correct an illegal sentence should be 
considered without regard to cause and prejudice 
showing normally required for a defaulted claim in 
a motion to vacate sentence. Brown v. U.S., 2002, 
795 A.2d 56. Sentencing And Punishment <3=> 2254 

Where defendant does not object at trial on the 
ground on which he subsequently sought to appeal, 
in order to secure reversal on appeal, he is re- 
quired to overcome the substantial hurdle of plain 
error review, and thus, in addition showing plain 
error, defendant must show that the error com- 
plained of was so clearly prejudicial to his substan- 
tial rights as to jeopardize the very fairness and 
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integrity of trial. Burgess v. U.S., 2001, 786 A.2d 
561, certiorari denied 123 S.Ct. 210, 537 U.S. 854, 
154 L,Ed.2d 88. Criminal Law <&> 1043(3) 

Where the defendant has failed to object, Court 
of Appeals will reverse his conviction only if prose- 
cutor's misconduct so clearly prejudiced his sub- 
stantial rights as to jeopardize the fairness and 
integrity of his trial." McCoy v. U.S., 2001, 781 
A.2d 765. Criminal Law <*=> 1037.1(1) 

Questions not properly raised and preserved 
during the proceedings under examination, and 
points not asserted with sufficient precision to 
indicate distinctly the party's thesis, will normally 
be spurned on appeal. Cannon v. Igborzurkie, 
2001, 779 A.2d 887. Federal Courts &* 1064 

Where defendant failed to object to prosecu- 
tion's closing argument, Court of Appeals could 
consider only whether prosecution's alleged mis- 
steps therein amounted to plain error affecting 
substantial rights. Crutchfield v. U.S., 2001, 779 
A2d 307. Criminal Law <&=> 1037.1(1) 

Defendant preserved Fifth Amendment right to 
counsel claim arising from his decision, after com- 
ments from a detective, to change his initial refusal 
to give statement without a lawyer; motion to 
suppress statement declared that defendant did 
not knowingly, intelligently, and voluntarily waive 
Miranda rights, trial court made specific findings 
on right to counsel issue, alleged waiver of rights, 
and voluntariness, and it stated legal principle 
from Edwards v. Arizona that once a person asks 
for lawyer, police officers cannot ask any more 
questions without obtaining lawyer. Tindle v. 
U.S., 2001, 778 A.2d 1077. Criminal Law ®=> 
1036.1(5) 

The Court of Appeals does not consider argu- 
ments raised for the first time in a reply brief. 
Pernell v. U.S., 2001, 771 A.2d 992. Criminal Law 
<s=» 1130(6) 

Reviewing court must decide, with respect to 
allegedly improper statements by prosecutor to 
which no timely objection was made, whether the 
judge committed plain error by failing to inter- 
vene, sua sponte, to correct or strike any errone- 
ous or improper argument. Brown v. U.S., 2001, 
766 A2d 530. Criminal Law &=> 1037.1(1) 

Party may not take one position in trial court, 
and another on appeal; Court of Appeals will not 
consider such claims on appeal. McCoy v. U.S., 
2000, 760 A2d 164, certiorari denied 121 S.Ct. 
1636, 532 U.S. 987, 149 L.Ed.2d 496, certiorari 
denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 US. 1005, 151 L.Ed.2d 399. Estoppel &* 
68(2) 

Where party does not object during trial, Court 
of Appeals reviews for plain error. McCoy v. U.S., 
2000, 760 A.2d 164, certiorari denied 121 S.Ct. 
1636, 532 U.S. 987, 149 L.Ed.2d 496, certiorari 
denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
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534 U.S. 1005, 151 L.Ed.2d 399. Criminal Law <^> 

1030(1) 

52. Timing, review 

Trial court lacked jurisdiction to hear defen- 
dant's motion to vacate sentence for carrying a 
pistol without a license (CPWL) in a gun-free zone, 
possession of an unregistered firearm, and posses- 
sion of ammunition, where defendant had already 
served his sentence, and therefore was not de- 
tained or in custody at time he filed motion. Jef- 
frey v. U.S., 2006, 892 A2d 1122. Criminal Law 
<^> 1447 

Defendant's motion for a new trial based on 
alleged newly discovered evidence was jurisdiction- 
ally barred, where defendant did not file motion 
until more than 13 years after he was found guilty. 
Washington v. U.S.", 2003, 834 A.2d 899. Criminal 
Law <s=» 951(1) 

The time periods for filing a new trial motion are 
jurisdictional; the Court of Appeals has no power 
to consider an untimely new trial motion, even if 
the result seems harsh. Washington v. U.S., 2003, 
834 A2d 899. Criminal Law <s=> 951(1) 

Judgment of conviction does not become final for 
purposes of new trial rule until appellate process 
had been completed and appellate court's mandate 
had issued. Arlington v. U.S., 2002, 804 A.2d 
1068. Criminal Law <&=> 951(2) 

Time window of 120 days for the correction of a 
sentence that was imposed in an illegal manner is 
jurisdictional, and it may not be circumvented by 
means of a motion to vacate sentence. Brown v. 
U.S., 2002, 795 A.2d 56. Criminal Law <^> 1426(1); 
Sentencing And Punishment c^ 2280 

Consolidation of direct appeal with appeal of 
denial of postconviction relief is not required, and 
if appellate counsel believes that he has a meritori- 
ous issue in the direct appeal, he may request that 
the appeals not be consolidated and resolution of 
the direct appeal not be deferred, thus avoiding 
whatever additional delay the postconviction relief 
proceedings might add to the combined appeals. 
Williams v. U.S., 2001, 783 A2d 598. Criminal 
Law <3=» 1132 

The time periods for filing a new trial motion 
based on newly discovered evidence are jurisdic- 
tional; the Court of Appeals has no power to 
consider an untimely new 7 trial motion, even if the 
result seems harsh and it is difficult to see how the 
alleged newly discovered evidence would have been 
available within the jurisdictional period. Taylor 
v. U.S., 2000, 759 A2d 604. Criminal Law"<3=> 
951(1) 

52.5. Mootness, review 

Trial court lacked jurisdiction to consider defen- 
dant's postconviction claim of ineffective assistance 
of counsel and request to compel trial counsel to 
cooperate with appellate counsel, where claims 
were made in motion to vacate sentence that was 
filed after he had already served sentence, which 
did not satisfy in-custody requirement. Jeffrey v. 
U.S., 2006, 892 A.2d 1122. Criminal Law <&=> 1447 
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While vacation of a decision by a deciding appel- 
late court is not compelled after final completion of 
proceedings before that court, it is appropriate for 
a court of appeals to vacate its own judgment if it 
is made aware of events that moot the case during 
the time available for further review, such as re- 
hearing en banc. Bryan v. U.S., 2003, 836 A.2d 
581, as amended. Criminal Law <^> 1191 

53. Record, review 

Where the existing record provides an adequate 
basis for disposing of a motion attacking sentence, 
the trial court may rule on the motion without 
holding an evidentiary hearing. Jones v. U.S., 
2007, 918 A.2d 389. Criminal Law <$=> 1652 

Appellate court was not precluded from review- 
ing defendant's ineffective assistance claims pre- 
sented in motion to vacate sentence as part of 
direct appeal, as long as review was confined to 
record. Jeffrey v. U.S., 2006, 892 A.2d 1122. 
Criminal Law ©=» 1119(1) 

Even assuming that requirement that every 
judgment be set forth on a separate document, 
contained in Superior Court rule governing civil 
appeals, applied to trial court's order denying peti- 
tioner's motion for post-conviction relief, trial 
court's transcribed ruling adequately satisfied its 
purposes and could serve as equivalent of such a 
statement; trial court made detailed oral findings 
that were recorded and transcribed, and stated 
that "the court's oral reasoning in support of its 
rulings will be part of the transcript of these 
proceedings." Williams v. U.S., 2005, 878 A.2d 
477. Criminal Law c^> 1661 

Court of Appeals will reverse a trial court's 
grant of a motion to correct the trial record only if 
the trial court's factual finding that the record 
required correction was clearly erroneous. Jen- 
kins v. U.S., 2005, 870 A.2d 27. Criminal Law <&* 
1158.27 

In answering question of whether defendant was 
in custody for Miranda purposes, Court of Ap- 
peals was obliged to view record in the light most 
favorable to sustaining trial court's ruling denying 
defendant's motion to suppress evidence; given 
absence in record of express findings of fact by 
trial court, this means that Court of Appeals had to 
determine if denial of motion to suppress was 
supportable under any reasonable view of the evi- 
dence. Morales v. U.S., 2005, 866 A.2d 67. Crimi- 
nal Law <^ 1144.12; Criminal Law <3^> 1158.13 

The fact that the two appeals were consolidated 
does not necessarily make the record on appeal in 
one case a part of the record on appeal of the 
other. Outlaw v. U.S., 2004, 854 A.2d 169. Crimi- 
nal Law <^> 1088.1 

Defendant could not prevail on his claim that 
probation revocation order should be reversed be- 
cause, during revocation hearing, trial judge re- 
ceived information during ex parte discussion with 
justice who was presiding over defendant's misde- 
meanor sex abuse case, given that defendant failed 
to secure a statement of proceedings and evidence 
to complete the record of what transpired at the 
probation revocation hearing, and likewise, defen- 
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dant could not prevail on his challenge to revoca- 
tion of his probation because a portion of the 
revocation proceeding was not recorded and tran- 
scribed. Outlaw v. U.S., 2004, 854 A.2d 169. 
Criminal Law <3=> 1126 

Where there is an incomplete transcript and 
appellant claims that a specific trial error merits 
reversal, appellate court will not consider the sub- 
stance of appellant's representations about the al- 
leged error, unless the transcript supports those 
representations or the appellant has made efforts 
to supplement the record. Outlaw v. U.S., 2004, 
854 A.2d 169. Criminal Law <&* 1114.1(1) 

Although claims of prosecutive error are direct- 
ed to the prosecutor's argument, it is the appellate 
court's function to review the record for legal error 
or abuse of discretion by the trial court, rather 
than by counsel, in ruling or failure to intervene 
when circumstances require it. Porter v. U.S., 
2003, 826 A.2d 398, amended on denial of rehear- 
ing. Criminal Law @=» 1134.47(4); Criminal Law 
^> 1152.19(7) 

The appellant has the duty to present the Court 
of Appeals with a record sufficient to show affirma- 
tively that error occurred. Bellamy v. U.S., 2002, 
810 A.2d 401, post-conviction relief granted 1998 
WL 35151615. Criminal Law &* 1086.4 

A judgment of any trial court is presumed to be 
valid, and a losing party who notes an appeal from 
such a judgment bears the burden of convincing 
the appellate court that the trial court erred; in 
meeting that burden, it is the appellant's duty to 
present appellate court with a record sufficient to 
show affirmatively that error occurred. Bell v. 
U.S., 2002, 806 A.2d 228. Criminal Law <&=> 
1141(2); Criminal Law <^> 1144.17 

Court of Appeals wall permit convictions to stand 
in cases where a fair review on appeal has not been 
frustrated by lack of evidence in the record. 
McCoy v. U.S., 2001, 781 A.2d 765. Criminal Law 
<s=> 1109(3) 

54. Remand, review 

Order that denied without a hearing a motion to 
vacate convictions on basis of alleged ineffective 
assistance of counsel would be vacated and case 
remanded with instructions to hold evidentiary 
hearing on the merits of motion; motion was not 
procedurally barred as found by motions court, it 
did not contain vague and conclusory allegations or 
palpably incredible claims, defendant had never 
had a decision on merits of his complaints about 
trial counsel, and record did not satisfy appellate 
court that under no circumstances could defendant 
establish facts warranting relief. Hardy v. U.S., 
2010, 988 A.2d 950, as amended. Criminal Law ®=» 
1181.5(6); Criminal Law ©=» 1655(6) 

Remand was required for trial court to reconsid- 
er defendant's claim in his postverdict motions to 
vacate that his murder confession to a witness was 
obtained in violation of his Sixth Amendment right 
to counsel; trial court denied motions on ground 
that witness was not a government agent, govern- 
ment disclosed for first time on appeal that, in 
addition to repeated debriefings between witness 
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and government in which witness conveyed incrim- 
inating information about multiple individuals, wit- 
ness had told government that he had seen defen- 
dant murder before and was aware that defendant 
was in jail for killing victim of charged offense, and 
thus trial court had been unaware of all facts 
relevant, to issue. Watson v. U.S., 2008, 940 A.2d 
182. Criminal Law <^> 1181.5(7) 

Record was insufficient to determine whether 
any corroborating circumstances indicated trust- 
worthiness of witness's oral jailbouse confession to 
defendant's attorney, for purposes of determining 
whether confession was admissible under hearsay 
exception for statements against penal interest, 
and thus, remand was warranted. Ingram v. U.S., 
2005, 885 A.2d 257. Criminal Law <£=> 1181.5(7) 

Remand to vacate two of defendant's murder 
convictions was required, where defendant was 
convicted of premeditated murder and two counts 
of felony murder based on the same killing. Ja- 
cobs v. U.S., 2004, 861 A2d 15, recalled and vacat- 
ed 886 A.2d 510. Criminal Law &» 29(14); Crimi- 
nal Law ©=» 1181.5(3.1) 

Remand was required for determination as to 
whether defendant made timely request to his 
appellate counsel to note appeal from denial of his 
second motion for post-conviction relief, thus enti- 
tling him to have trial court's order denying second 
motion for post-conviction relief vacated and re- 
entered, which remedy would allow defendant to 
note timely appeal. Pearsall v. U.S., 2004, 859 
A.2cl 634. Criminal Law<®=> 1181.5(6) 

After trial court abused its discretion in denying 
defendant's motion to reinstate counsel, remand 
was necessary to determine if defendant's former 
counsel was willing and able to re-enter the case at 
the time defendant moved to reinstate him after 
the conflict of interest that had originally disquali- 
fied him had been resolved; if counsel was not able 
to re-enter the case, then the defendant's right to 
counsel was not violated and his convictions must 
stand, but if counsel was able to re-enter the case, 
defendant's convictions were required to be vacat- 
ed and he was entitled to a new trial. Pinknev v. 
U.S., 2004, 851 A.2d 479. Criminal Law * <^> 
1166.10(1); Criminal Law <3=> 1181.5(6); Criminal 
Law c=> 1830; Criminal Law <3=> 1862 

Determination of whether arrestee had made 
prima facie showing to support motion for sealing 
record of arrest would have to be made on remand, 
where trial court's error in treating arrestee's 
motion as conceded prevented District from oppos- 
ing arrestee's motion. District of Columbia v. 
Houston, 2004, 842 A2d 667. Criminal Law <Z=> 
1181.5(3.1) 

Remand for resentencing was required, where 
the State violated defendant's plea agreement by 
failing to recommend the sentence agreed upon by 
both parties, by emphasizing the seriousness of 
defendant's offenses, by referring to the fact that 
the court was not bound by the plea agreement, 
and by requesting that the court "impose a sen- 
tence that reflects the seriousness of this particu- 
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lar offense." Byrd v. U.S., 2002, 801 A.2d 28. 
Criminal Law <£=>' 1181.5(8) 

If the trial court indicates a willingness to modi- 
fy the sentence after an appeal is noted, the proper 
course for the Court of Appeals is to remand the 
case so that the trial court can amend the sentenc- 
ing order. Bell v. U.S., 2002, 790 A.2d 528. Crim- 
inal Law <^> 1181.5(8) 

On remand of felony murder case, defendant 
was not entitled to have resentencing occur before 
a different judge, as he made no claim of actual or 
apparent bias by the trial judge who heard the 
evidence and was therefore presumptively best 
equipped to exercise sentencing discretion, and he 
did not provide any reason to establish a doubt 
that the judge would exercise that discretion con- 
scientiously and in accordance with the law. Keels 
v. U.S., 2001, 785 A.2d 672. Criminal Law &* 1192 

When a convicted defendant entitled to repre- 
sentation under the Criminal Justice Act appeals 
his conviction, and while the direct appeal is pend- 
ing appointed counsel files a motion for postconvic- 
tion relief, counsel has the statutory duty to take 
the steps necessary to effect an appeal requested 
by the defendant from the denial of that motion, 
and failure to fulfill this duty requires that the 
order of denial be vacated and re-entered so that 
an appeal mav be properly noted; overruling Lee v. 
United States, 597 A.2d ' 1333. Williams v. U.S., 
2001, 783 A.2d 598. Criminal Law ©=> 1181.5(3.1); 
Criminal Law ®=> 1967; Criminal Law &* 1971 

If, on remand for Frendak inquiry into whether 
defendant voluntarily and intelligently waived an 
insanity defense, trial court ordered a productivity 
examination, defendant cooperated, and court con- 
cluded as a result that defendant's actions at time 
of crime may have been product of insanity, court 
would have discretion to order a new insanity 
phase of the trial. Patton v. U.S., 2001, 782 A.2d 
305. Criminal Law <S=> 1192 

Trial court would have discretion, on remand for 
Frendak inquiry into whether defendant voluntari- 
ly and intelligently waived insanity defense, to 
order psychiatric evaluations to resolve defendant's 
capacity for waiving that defense. Patton v. U.S., 
2001, 782 A.2d 305. Criminal Law c=> 1192 

If, on remand for Frendak inquiry, trial court 
concluded that defendant made a voluntary and 
intelligent decision at the time of trial to waive an 
insanity defense, that would end the matter and 
conviction would stand. Patton v. U.S., 2001, 782 
A.2d 305. Criminal Law 0=> 1192 

If, on remand for Frendak inquiry into whether 
defendant voluntarily and intelligently waived an 
insanity defense, trial court concluded that defen- 
dant did not make such a waiver, then the court 
would be required to determine whether defendant 
presently wished to waive the insanity defense, and 
if he did not, or was presently incapable of making 
a voluntary and intelligent decision, court should 
order a productivity examination to determine 
whether there was sufficient evidence for an insan- 
ity defense. Patton v. U.S., 2001, 782 A.2d 305. 
Criminal Law <3=> 1192 
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That the evidence was insufficient to establish 
that defendant possessed drugs within 1,000 feet of 
a school did not require acquittal of conviction for 
possession with intent to distribute cocaine while 
armed in a drug free zone; rather, proper course 
would be to vacate the conviction and sentence, re- 
enter judgment for possession with intent to dis- 
tribute cocaine, and remand for resentencing. 
Goodson v. U.S., 2000, 760 A.2d 551. Criminal 
Law ©=> 1181.5(8) 

Remand to trial court of armed premeditated 
murder' case was required in order for it to make 
findings of fact and to apply Brady standard to 
defendant's contentions that prosecution failed to 
disclose that it engaged in suggestive conduct dur- 
ing sole eyewitness's pretrial identification of de- 
fendant, that it improperly paid eyewitness on 10 
to 20 occasions to appear at prosecution's office, 
and that a prosecutor loaned eyewitness $100, 
Gaither v. U.S., 2000, 759 A.2d 655, mandate re- 
called and corrected 816 A.2cl 791. Criminal Law 
©=> 1181.5(5) 

That prosecution's sole eyewitness was on drugs 
during the incident and at trial, that eyewitness 
falsely testified about where he saw the bullets hit 
the victim, that eyewitness illegally obtained dupli- 
cate witness payment vouchers, and that he lied to 
the trial judge concerning his tardiness at trial, 
which he claimed resulted from a threat by defen- 
dant against his niece, was impeachment evidence 
not of a nature that acquittal would likely result 
from its use, and thus, remand to trial court of 
armed premeditated murder case was not required 
for findings on defendant's motion for new trial on 
the alleged newly discovered evidence. Gaither v. 
U.S., 2000, 759 A.2d 655, mandate recalled and 
corrected 816 A.2d 791. Criminal Law ®=> 945(1); 
Criminal Law c=> 1181.5(3.1) 

Denial of defendant's motion for new trial of 
armed robbery case was properly before the Court 
of Appeals for review; case was twice remanded to 
the trial court to determine admissibility of voice 
exemplars proffered by defendant, and defendant's 
contention was that police's tape of the robbery 
was improperly admitted on ground he was not 
allowed to submit his own tape for comparison 
purposes, and this argument was not available 
until after the trial court's order on second re- 
mand. Taylor v. U.S., 2000, 759 A.2d 604. Crimi- 
nal Law <s^> .1.198 
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57.5. Parole 

A District of Columbia prisoner wdio challenges 
decisions made regarding his or her parole, but not 
the original conviction or sentence, is not barred 
from federal habeas remedies under District of 
Columbia statute limiting availability of federal 
habeas relief for challenges to convictions or sen- 
tences. Ramsey v. Reilly, 2009, 613 F.Supp.2d 6, 
certificate of appealability denied 2009 WL 
2751829. Habeas Corpus @^> 516.1 

58. Successive petitions 

Prison inmate's second motion to vacate sen- 
tence was procedurally barred, as it was successive 
motion for relief similar to that inmate had sought 
in his first motion to vacate sentence, and, as such, 
trial court was not required to entertain it, under 
statute governing remedies on motion attacking 
sentence; inmate's present allegations that he was 
not competent to enter guilty plea and that his 
counsel had been ineffective for failing to request 
competency hearing were successive to those made 
in his first motion, and this motion was denied on 
the merits, which denial was affirmed on appeal. 
Bradley v. U.S., 2005, 881 A.2d 640, certiorari 
denied 126 S.Ct. 1319, 546 U.S. 1190, 164 L.Ed.2d 
83. Criminal Law ©=> 1668(3) 

A motion to vacate sentence is "successive," such 
that court is not required to hear it under statute 
governing remedies on motion attacking sentence, 
if it raises claims identical to those raised and 
denied on the merits in a prior motion. Bradley v. 
U.S., 2005, 881 A.2d 640, certiorari denied 126 
S.Ct. 1319, 546 U.S. 1190, 164 L.Ed.2d 83. Crimi- 
nal Law <£=> 1668(1) 

Accomplice's unsw r orn statement, that he com- 
mitted armed robbery with someone other than 
defendant, was insufficient to show defendant's 
actual innocence, so as to survive summary denial 
of motion for postconviction relief as successive 
motion for similar relief as first motion that also 
raised ineffective assistance claim. Dobson v. 
U.S., 2003, 815 A.2d 748. Criminal Law @=> 
1668(9) 

Despite general rule that trial court is not re- 
quired to entertain successive motions for collater- 
al relief on behalf of same prisoner, there are 
circumstances in which it serves interests of justice 
to consider new motion containing significant and 
potentially exculpatory information not previously 
available to defendant. Arrington v. U.S., 2002, 
804 A.2d 1068. Criminal Law ®=> 1668(8) 



§ 23-111. Proceedings to establish previous convictions. 



Notes of Decisions 



Limitations of actions 7.5 



7.5. Limitations of actions 

Defendant's challenge to his 24-month prison 
sentence for unlawful distribution of controlled 
substance based on government's failure to file 
mandatory information and notice raised claim that 



sentence was imposed in illegal manner, rather 
than that sentence was illegal, and, thus, his claim 
was subject to 120-day limitations period. Ruffin 
v. U.S., 2011, 25 A.3cl 1. Sentencing and Punish- 
ment <&=> 2280 

8. Review — In general 

Trial court's error, in enhancing defendants' sen- 
tences for prior convictions without first engaging 
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in colloquy required by statutory provision govern- 
ing enhancement of sentences, did not require 
resentencing or reversal of sentences of counts 
where defendants were sentenced within the nor- 
mal range of penalties absent an enhancement. 
Sanders v. U.S., 2002, 809 A.2d 584, certiorari 
denied 123 S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 
340, appeal after new sentencing hearing 975 A2d 
165, certiorari denied 130 S.Ct. 815, 175 L.Ed.2d 
572. Criminal Law <®=> 1177.3(2) 

11. Remand, review. 

Government's error in failing to file required 
information seeking enhanced penalties before jury 
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selection process began was plain error, and thus 
trial court improperly imposed enhancing seven- 
year mandatory minimum penalty on defendant 
convicted of distribution of heroin; there was no 
record evidence that defendant was placed on no- 
tice of government's intent to file enhancement 
papers in time to afford him an adequate opportu- 
nity to determine whether to plead guilty or pro- 
ceed to trial. Robinson v. U.S., 2000, 756 A.2d 448. 
Criminal Law ©=> 1042.3(2) 



§ 23-112. Consecutive and concurrent sentences. 



Notes of Decisions 



1. Construction and application 

Under a fact-based analysis of double jeopardy, 
whether separate criminal acts have occurred de- 
pends upon whether they can be found to be 
factually separate. Sanchez-Rengifo v. U.S., 2002, 
815 A2cl 351. Double Jeopardy ©^ 132.1 

For purposes of fact-based merger analysis un- 
der Double Jeopardy Clause, criminal acts are 
considered separate when there is an appreciable 
length of time between the acts that constitute the 
two offenses, or when a subsequent criminal act 
was not the result of the original impulse, but a 
fresh one. Sanchez-Rengifo v. U.S., 2002, 815 A.2d 
351. Double Jeopardy ©^ 132.1 

2. Double jeopardy — In general 

The Double Jeopardy Clause prohibits a second 
prosecution for a single crime and protects against 
multiple punishments for the same offense. San- 
chez-Rengifo v. U.S., 2002, 815 A2d 351. Double 
Jeopardy <s=> 5.1; Double Jeopardy &=> 6 

The Double Jeopardy Clause of the Fifth 
Amendment to the Constitution of the United 
States safeguards a defendant from multiple trials 
or successive prosecutions or multiple punishments 
for the same offense. Johnson v. U.S., 2000, 763 
A.2d 707. Double Jeopardy <®=> 1 

3. Merger of offenses, double jeopardy 

Convictions for reckless driving and fleeing from 
law enforcement officer did not merge, for sentenc- 
ing purposes; reckless driving did not require 
proof that defendant was fleeing from police offi- 
cer, and even if basis for fleeing charge was reck- 
less driving, jury in defendant's case found that 
defendant not only engaged in reckless driving, but 
also caused property damage to stolen vehicle, 
which was not an element of reckless driving. Fox 
v. U.S., 2011, 11 A.3d 1282. Sentencing and Pun- 
ishment ©=> 536 

Each of defendant's and codefendant's convic- 
tions for destroying property, armed carjacking, 
and unauthorized use of a vehicle did not merge 
into one crime for double jeopardy purposes; de- 
spite fact that crime spree engaged in by defen- 
dant and codefendant extended over several hours, 
many of their crimes occurred after significant 



breaks in time, changes of location, and opportuni- 
ties to reformulate criminal intent. Bryant v. U.S., 
2004, 859 A.2d 1093. Double Jeopardy <^ 145 

Each of defendant's and codefendant's two con- 
victions for kidnapping and first-degree sexual 
abuse did not merge for double jeopardy purposes; 
each offense had at least one element that the 
other did not have. Bryant v. U.S., 2004, 859 A.2d 
1093. Double Jeopardy <s=» 149 

Once each of defendant's and codefendant's con- 
victions for two counts of armed robbery merged, 
each of their related convictions for two counts of 
possession of a firearm during a crime of violence 
also merged for double jeopardy purposes, as they 
were based on the two armed robbery charges. 
Bryant v. U.S., 2004, 859 A2d 1093. Double Jeop- 
ardy ©^ 145 

When there is an appreciable period of time 
between the acts on which two criminal convictions 
are based, there is no merger for double jeopardy 
purposes, even if the interval is quite brief. 
Bryant v. U.S., 2004, 859 A.2d 1093. Double Jeop- 
ardy &=> 132.1 

Conviction for simple assault did not merge with 
conviction for attempted second-degree child cruel- 
ty; the child cruelty offense required proof that the 
act was committed upon a child while simple as- 
sault did not have the same requirement, and 
simple assault required an act involving "force or 
violence" while child cruelty could be committed by 
"maltreating a child." Bradley v. U.S., 2004, 856 
A.2d 1157, certiorari denied i25 S.Ct. 2923, 545 
U.S. 1121, 162 L.Ed.2d 307. Criminal Law <&=> 30 

The rule of lenity did not require the imposition 
of concurrent sentences for defendant's convictions 
for simple assault and attempted second-degree 
child cruelty; offenses were distinct and did not 
merge for sentencing purpose, and statute provid- 
ed for consecutive sentences for two or more of- 
fense that arose out of a single criminal act. Brad- 
ley v. U.S., 2004, 856 A.2d 1157, certiorari denied 
125 S.Ct, 2923, 545 U.S. 1121, 162 L.Ed.2d 307. 
Sentencing And Punishment ©^ 569 

Under Blockburger test for double jeopardy, 
whether there are two offenses for which punish- 
ment may be imposed or only one depends upon 
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whether each provision requires proof of a fact 
which the other does not. Sanchez-Rengifo v. 
U.S., 2002, 815 A.2d 351. Double Jeopardy ^ 135 

A fact-based approach to double jeopardy re- 
mains appropriate where a defendant is convicted 
of two violations of the same statute. Sanchez- 
Rengifo v. U.S., 2002, 815 A.2d 351. Double Jeop- 
ardy <^> 134 

That an assault is accomplished by several blows 
or methods does not mean that multiple crimes 
and sentences may be imposed, under Double 
Jeopardy Clause. Sanchez-Rengifo v. U.S., 2002, 
815 A.2d 351. Double Jeopardy <*=> 141 

Where there are duplicate convictions for the 
same offense, one or more must be vacated in 
order that only one conviction and sentence re- 
mains for a single offense, under Double Jeopardy 
Clause. Sanchez-Rengifo v. U.S., 2002, 815 A.2d 
351. Double Jeopardy <&=> 132.1 

4. — — Multiple punishments for same act, 

double jeopardy 

While a convicted defendant cannot receive mul- 
tiple punishments for the same offense under the 
double jeopardy clause, the double jeopardy clause 
does not prohibit separate and cumulative punish- 
ment for separate criminal acts. Bryant v. U.S., 
2004, 859 A.2d 1093. Double Jeopardy <^> 5.1; 
Double Jeopardy <£=> 132.1 

5. Different offenses in same transaction, 

double jeopardy 

Where the same act or transaction constitutes a 
violation of two distinct statutory provisions, the 
test to be applied to determine whether there are 
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two offenses or only one, for double jeopardy 
purposes, is whether each provision requires proof 
of a fact which the other does not. Bell v. U.S., 
2008, 950 A.2d 56. Double Jeopardy <^ 135 

Individual acts of raping alleged victim by defen- 
dant, codefendant, and coperpetrators did not co- 
alesce into single continuing offense for double 
jeopardy purposes; evidence indicated that defen- 
dant, codefendant, and coperpetrators took turns 
sexually assaulting and raping alleged victim over 
an extended period of time that involved changes 
in location and stops to purchase more condoms. 
Bryant v. U.S., 2004, 859 A.2d 1093. Double Jeop- 
ardy ©=> 148 

Test to be applied to determine possible double 
jeopardy problems when government is seeking to 
convict defendant of two distinct statutory provi- 
sions arising out of same act or transaction, to 
determine whether there are two offenses or only 
one, is whether each provision requires proof of a 
fact which the other does not. Bryant v. U.S., 
2004, 859 A.2d 1093. Double Jeopardy ©=» 135 

6. Sentencing, double jeopardy 

Even when concurrent sentences are imposed, 
the Double Jeopardy Clause precludes duplicate 
convictions because of the potential adverse collat- 
eral consequences of the convictions. Sanchez- 
Rengifo v. U.S., 2002, 815 A.2d 351. Double Jeop- 
ardy ©=> 28; Double Jeopardy @=* 132.1 

The Double Jeopardy Clause of the Fifth 
Amendment does not prohibit separate and cumu- 
lative punishment for separate criminal acts. San- 
chez-Rengifo v. U.S., 2002, 815 A.2d 351. Double 
Jeopardy ©=» 29.1 



§ 23-112a. Notice at sentencing of child support modification. 

(a) At all sentencing proceedings in which an individual will be sentenced for a period of 
imprisonment of more than 30 days, or at any proceeding in which a judge is revoking 
probation that will result in a sentence of imprisonment of more than 30 days, the sentencing 
court shall inquire as to whether the individual being sentenced is subject to a child support 
order. If the individual being sentenced is subject to a child support order, the sentencing 
court shall explain that: 

(1) The individual being sentenced may petition to modify or suspend child support 
payments during the period of the in dividual' s imprisonment; and 

(2) Child support payments will continue to accrue under the order unless the order is 
modified or suspended. 

(b) The court shall provide each individual being sentenced with a copy of a pro se petition 
to modify the child support order pursuant to § 46-204. The petition may be filed in open 
court during sentencing. The petition shall be deemed filed in the case in which the child 
support order was entered as of its filing in open court, and the petition shall be included in 
the records of that case. 

(c) The clerk of the Court shall effectuate service of the petition in accordance with 
§ 46-206. 

(May 24, 2005, D.C. Law 15-357, § 102(b), 52 DCR .) 
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Historical and Statutory Notes 

Legislative History of Laws and second readings on November 9, 2004, and 

Law 15-357, the "Omnibus Public Safety Ex- December 21, 2004, respectively. Signed by the 

offender Self-sufficiency Reform Amendment Act Mayor on January 19, 2005, it was assigned Act 

of 2004", was introduced in Council and assigned No. 15-744 and transmitted to both Houses of 

Bill No. 15-785, which was referred to the Com- Congress for its review. D.C. Law 15-357 became 

mittee on Judiciary. The Bill was adopted on first effective on May 24, 2005. 

§ 23-113. Limitations on actions for criminal violations. 

(a) Time Limitations. — (1) A prosecution for the following crimes may be commenced at 
any time: 

(A) murder in the first or second degree (D.C. Official Code §§ 22-2101 and 2102); 

(B) murder in the second degree (D.C. Official Code § 22-2103); 

(C) murder of a law enforcement officer or public safety employee (D.C. Official Code 
§ 22-2106); 

(D) first degree murder that constitutes an act of terrorism (D.C. Official Code 
§ 22-3153(a)); 

(E) second degree murder that constitutes an act of terrorism (D.C. Official Code 
§ 22-3153(c)); and 

(F) murder of a law enforcement officer or public safety employee that constitutes an 
act of terrorism (D.C. Official Code § 22-3153(b)). 

(2) A prosecution for the following crimes and any offense that is properly joinable with 
any of the following crimes is barred if not commenced within fifteen (15) years after it is 
committed: 

(A) first degree sexual abuse (D.C. Official Code § 22-3002); 

(B) second degree sexual abuse (D.C. Official Code § 22-3003); 

(C) first degree child sexual abuse (D.C. Official Code § 22-3008); and 

(D) second degree child sexual abuse (D.C. Official Code § 22-3009). 

(3) A prosecution for the following crimes and any offense that is properly joinable with 
any of the following crimes is barred if not commenced within ten (10) years after it is 
committed: 

(A) third degree sexual abuse (D.C. Official Code § 22-3004); 

(B) fourth degree sexual abuse (D.C. Official Code § 22-3005); 

(C) enticing a child for the purpose of committing felony sexual abuse (D.C. Official 
Code§ 22-3010); 

(D) first degree sexual abuse of a ward (D.C. Official Code § 22-3013); 

(E) second degree sexual abuse of a ward (D.C. Official Code § 22-3014); 

(F) first degree sexual abuse of a patient or client (D.C. Official Code § 22-3015); 

(G) second degree sexual abuse of a patient or client (D.C. Official Code § 22-3016); 
(H) using a minor in a sexual performance or promoting a sexual performance by a 

minor (D.C. Official Code § 22-3102); 

(I) incest (D.C. Official Code § 22-1901); and 

(J) Trafficking in labor or commercial sex and sex trafficking of children as prohibited 
by [D.C. Official Code §§ 22-1833 and 22-1834], respectively; 

(K) Section [D.C. Official Code § 22-2704]; 

(L) Section [D.C. Official Code 22-2705]; and 

(M) Sections [D.C. Official Code 22-2706 and 22-2708]. 

(4) Except as provided in paragraph (6), a prosecution for a felony other than those 
crimes enumerated in paragraphs (1) through (3) is barred if not commenced within six (6) 
years after it is committed. 

(5) Except as provided in paragraph (6), a prosecution for any other criminal offense is 
barred if not commenced within three (3) years after it is committed. 

(6) A prosecution for a felony or a misdemeanor may be brought within three (3) years: 
(A) after a public officer or employee has left office, for any completed offense based 

on official conduct; or 
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(B) after a fraud or breach of fiduciary trust has been, or reasonably should have been, 

discovered for any completed offense based on that fraud or breach of fiduciary trust; 

even if barred by the provisions of paragraphs (4) and (5): 

Provided, that, in no case shall this provision extend the period of limitations to more than 

nine (9) years in the case of a felony nor more than six (6) years in the case of a misdemeanor. 

(b) Time when offense committed. — An offense is committed either when every element 
occurs, or, if a legislative purpose to prohibit a continuing course of conduct plainly appears, 
at the time when the course of conduct, or the defendant's complicity therein, is terminated. 
Time starts to run on the day after the offense is committed or completed. 

(c) Commencement of prosecution. — A prosecution is commenced when: 

(1) an indictment is entered; 

(2) an information is filed; or 

(3) a complaint is filed before a judicial officer empowered to issue an arrest warrant; 
provided, that such warrant is issued without unreasonable delay. A prosecution for an 
offense necessarily included in the offense charged shall be considered to have been timely 
commenced, even though the period of limitation for such included offense has expired, if 
the period of limitation has not expired for the offense charged and if there was, after the 
close of the evidence at trial, sufficient evidence as a matter of law to sustain a conviction 
for the offense charged. 

(d) Suspension of period of limitation, — (1) The period of limitation for an offense, and 
any necessarily included offense, does not run during any time when a prosecution against the 
defendant for that offense is pending in the courts of the District of Columbia. 

(2) The period of limitation shall not begin to run until the victim reaches 21 years of age 
for the following offenses: 

(A) first degree child sexual abuse (D.C. Official Code § 22-3008); 

(B) second degree child sexual abuse (D.C. Official Code § 22-3009); 

(C) enticing a child for the purpose of committing felony sexual abuse (D.C. Official 
Code § 22-3010); 

(D) using a minor in a sexual performance or promoting a sexual performance by a 
minor (D.C. Official Code § 22-3102); 

(E) incest (D.C. Official Code § 22-1901); and 

(F) Sections [D.C. Official Code 22-3009.01 and 22-3009.02]; 

(G) Section [D.C. Official Code 22-2704]; 
(H) Section [D.C. Official Code 22-2705]; 

(I) Section [D.C. Official Code 22-2706], where the victim is a minor; and 

(J) Forced labor, trafficking in labor or commercial sex, sex trafficking of children, and 

benefitting financially from human trafficking as prohibited by the Human Trafficking 

Act [D.C. Law 18-239], where the victim is a minor. 

(3) The period of limitation shall not begin to run for first degree sexual abuse of a ward 
(D.C. Official Code § 22-3013) or second degree sexual abuse of a ward (D.C. Official Code 
§ 22-3014) until the victim is no longer a ward. 

(4) The period of limitation shall not begin to run for first degree sexual abuse of a 
patient or client (D.C. Official Code § 22-3015) or second degree sexual abuse of a patient 
or client (D.C. Official Code § 22-3016) until the victim is no longer a patient or client of 
the actor. 

(5) The period of limitation shall not begin to run for forced labor, trafficking in labor or 
commercial sex, sex trafficking of children, and benefitting financially from human traffick- 
ing until the victim is no longer subject to the means used to obtain or maintain his or her 
labor or services or commercial sex acts. 

(e) Extended period, for commencement of new prosecution. — If a timely complaint, 
indictment, or information is dismissed for any error, defect, insufficiency, or irregularity, a 
new prosecution may be commenced within three (3) months after the dismissal becomes final 
even though the period of limitation has expired at the time of the dismissal or will expire 
within three (3) months thereafter. 
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(f) Fugitives from justice. — No statute of limitations shall extend to any person fleeing 
from justice. 

(Apr. 30, 1982, D.C. Law 4-104, §§ 2, 3, 29 DCR 1401; Oct 17, 2002, D.C. Law 14-194, § 156(a), 49 OCR 
5306; May 10, 2005, D.C. Law 15-356, '§ 2, 52 DCR 1176; Apr. 24, 2007, D.C. Law 16-306, § 224(b), 53 
DCR 8610; Oct, 23, 2010, D.C. Law 18-239, § 206(a), 57 DCR 5405.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 14-194 rewrote subsec. (a)(1) which 
had read as follows: 

"(1) A prosecution for murder in the first or 
second degree may be commenced at any time." 

D.C. Law 15-356 rewrote subsecs. (a) and (d) 
which had read as follows: 

"(a) Time limitations. — (1) A prosecution for 
murder in the first or second degree, first degree 
murder that constitutes an act of terrorism, and 
second degree murder that constitutes an act of 
terrorism may be commenced at any time. 

"(2) Except as provided in paragraph (4), a 
prosecution for a felony other than murder in first 
or second degree is barred if not commenced 
within six (6) years after it is committed. 

"(3) Except as provided in paragraph (4), a 
prosecution for any other criminal offense is 
barred if not commenced within three (3) years 
after it is committed. 

"(4) A prosecution for a felony or a misdemean- 
or may be brought within three (3) years: 

"(A) after a public officer or employee has left 
office, for any completed offense based on official 
conduct; or 

"(B) after a fraud or breach of fiduciary trust. 
has been, or reasonably should have been, discov- 
ered for any completed offense based on that fraud 
or breach of fiduciary trust; even if barred by the 
provisions of paragraphs (2) and (3): 

Provided, that, in no case shall this provision 
extend the period of limitations to more than nine 
(9) years in the cafce of a felony nor more than six 
(6) years in the case of a misdemeanor." 

"(d) Suspension of period of limitation, — The 
period of limitation for an offense, and any neces- 
sarily included offense, does not run during any 
time when a prosecution against the defendant for 
that offense is pending in the courts of the District 
of Columbia." 

D.C. Law 16-306, in subsecs. (a)(2) and (3), 
inserted "and any offense that is properly joinable 
with any of the following crimes" following "A 
prosecution for the following crimes". 

D.C. Law 18-239, in subsec. (a)(3), deleted "and" 
from the end of subpar. (H), substituted "; and" 
for a period the end of subpar. (I), and added 
subpars. (J) to (M); and, in subsec. (d)(2), deleted 
"and" from the end of subpar, (D), substituted "; 
and" for a period the end of subpar. (E), and added 
subpars. (F) to (J) and par. (d)(5). 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 224(b) of Omnibus Public Safety Emergency 



Amendment Act of 2006 (D.C. Act 16-445, Julv 19, 
2006, 53 DCR 6443). 

For temporary (90 day) amendment of section, 
see § 224(b) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2006 
(D.C. Act 16-490, October 18, 2006, 53 DCR 8686). 

For temporary (90 day) amendment of section, 
see § 224(b) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2007 
(D.C. Act 17-10, January 16, 2007, 54 DCR 1479). 

For temporary (90 day) amendment of section, 
see § 224(b) of Omnibus Public Safety Second 
Congressional Review Emergency Amendment Act 
of 2007 (D.C. Act 17-25, April 19, 2007, 54 DCR 
4036). 
Legislative History of Laws 

Law 14-194, the "Omnibus Anti-Terrorism Act 
of 2002", was introduced in Council and assigned 
Bill No. 14-373, which was referred to the Com- 
mittee on the Judiciary. The Bill was adopted on 
first and second readings on April 9, 2002, and 
May 7, 2002, respectively. Signed by the Mayor 
on June 3, 2002, it was assigned Act No. 14-380 
and transmitted to both Houses of Congress for its 
review. D.C. Law 14-194 became effective on 
October 17, 2002. 

Law 15-356, the "Felony Sexual Assault Statute 
of Limitations Act of 2004", was introduced in 
Council and assigned Bill No. 15-785, which was 
referred to the Committee on Judiciary. The Bill 
was adopted on first and second readings on Octo- 
ber 5, 2004, and November 9, 2004, respectively. 
Signed by the Mayor on November 30, 2004, it was 
assigned Act No. 15-634 and transmitted to both 
Houses of Congress for its review. D.C. Law 
15-356 became effective on May 10, 2005. 

For Law 16-306, see notes following § 23-104. 

Law 18-239 , the "Prohibition Against Human. 
Trafficking Amendment Act of 2010", was intro- 
duced in Council and assigned Bill No. 18-70, 
which was referred to the Committee on Public 
Safety and the Judiciary. The Bill was adopted on 
first and second readings on March 16, 2010, and 
June 1, 2010, respectively. Signed by the Mayor 
on June 21, 2010, it was assigned Act No. 18-444 
and transmitted to both Houses of Congress for its 
review. D.C. Law 18-239 became effective on 
October 23, 2010. 

Effective Dates 

Section 4 of D.C. Law 15-356 provides as fol- 
lows: 

"Sec. 4. Applicability. 

"This act shall apply to an offense committed 
before its effective date only if the statute of 
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limitations for the offense has not expired prior to 
the effective date." 



United States 

Ex post facto laws, 

Ex post facto clause, statute of limitations, 
law reviving time-barred criminal prose- 
cutions, sex-related child abuse, see Stog- 
ner v. California, U.S.Cal.2003, 123 S.Ct. 
2446, 539 U.S. 607, 156 L.Ed.2d 544. 
Year-and-day-rule, 

Due process, fair warning requirement, time 
of death of murder victim, retroactive ap- 



Supreme Court 

plication of judicial abrogation of common 
law year-and-a-day rule, unexpected or 
indefensible abrogation exception, see 
Rogers v. Tennessee, 2001,, 121 S.Ct. 
1693, 532 U.S. 451, 149 L.Edid 697, deni- 
al of post-conviction relief affirmed 2005 
WL 525268. 



Notes of Decisions 



Commencement of prosecution % 
Construction and application % 
Speedy trial 5 
Welfare fraud 6 



'/]. Construction and application 

Filing of a complaint containing a criminal 
charge in order to obtain an arrest warrant does 
not give rise to the Sixth Amendment right to 
counsel; what matters is the initiation of adversary 
judicial criminal proceedings, whether by way of 
formal charge, preliminary hearing, indictment, in- 
formation, or arraignment. Riley v. U.S., 2007, 
923 A.2d 868, certiorari denied 129 S.Ct. 42, 555 
U.S. 830, 172 L.Ed.2d 50. Criminal Law <3=> 1719; 
Criminal Law <3=> 1729: Criminal Law <£==> 1730 

Government's filing of complaint to obtain arrest 
warrant did not give rise to defendant's Sixth 
Amendment right to counsel, and thus police offi- 
cer's were not required to stop custodial interroga- 
tion when one officer received a telephone call 
from a person who claimed to be defendant's attor- 
ney or to tell defendant about telephone call; filing 
of complaint did not constitute initiation of adver- 
sary judicial criminal proceedings against defen- 
dant.' Rilev v. U.S., 2007, 923 A.2d 868, certiorari 
denied 129 S.Ct. 42, 555 U.S. 830, 172 L.Ed.2d 50. 
Criminal Law c=> 1722; Criminal Law <5^ 1729 

Word "run," as contained in statute of limita- 
tions, referred to passage of time and not to expi- 
ration of the limitations period; common usage of 
the word "run" connoted passage of time, another 
subsection of same statute used word "run" to 
connote passage of time, subsection at issue was 
titled "Suspension of period of limitation," and 
legislative history clearly indicated intent that limi- 
tation period be tolled during pendency of prosecu- 
tion. Porter v. U.S., 2001, 769 A.2d 143. Criminal 
Law <>=> 146; Criminal Law <3=> 151.1 

Subsection of statute of limitations giving gov- 
ernment three months to file new indictment upon 
dismissal of a prior indictment even if statute of 
limitations had expired was not rendered a nullity 
by interpretation of the word "run," as used in 
another subsection, to refer to passage of time 
rather than to expiration of limitations period, 
despite defendant's contention that giving govern- 



ment automatic three months to file new indict- 
ment, coupled with tolling of limitations period 
during pendency of indictment, would permit gov- 
ernment to disregard statute of limitations alto- 
gether. Porter v. U.S., 2001, 769 A2d 143. Crimi- 
nal Law @=» 160 

%. Commencement of prosecution 

Prosecution for carnal knowledge was "com- 
menced," for statute of limitations purposes, on 
date original indictment was filed. Porter v. U.S., 
2001, 769 A2d 143. Criminal Law <3=> 157 

Statute of limitations applicable to offense of 
carnal knowledge was tolled during pendency of 
original indictment, and began to run again on date 
original indictment was dismissed for want of pros- 
ecution. Porter v. U.S., 2001, 769 A.2d 143. Crim- 
inal Law <3==> 157 

5. Speedy trial 

Although the expiration of the limitations period 
during the time a prosecution is pending does not 
pose a statute of limitations problem for the gov- 
ernment upon dismissal of a case pursuant to 
statute, the passage of time may very well consti- 
tute a violation of a defendant's constitutional right 
to a speedy trial, and a defendant has the right to 
make such a challenge. Porter v. U.S., 2001, 769 
A.2d 143. Criminal Law <3==> 151.1; Criminal Law 
@=> 577.14 

6. Welfare fraud 

Extension of statute of limitations for sexual 
abuse effected by Felony Sexual Assault Act, as 
applied to prosecution of defendant for his first 
offense, did not violate the Ex Post Facto Clause; 
prior to expiration of six-year period set forth in 
former statute of limitations, statute was amended 
to increase limitations period to 15 years, statute 
of limitations for defendant's sexual abuse charge 
was extended before it had expired, and extension 
of limitations period neither aggravated a crime 
nor made it greater than it was, since defendant 
was never free from prosecution. Thomas v. U.S., 
2012, 2012 WL 1207422. Constitutional Law ©=> 
2811; Criminal Law <^> 146 

Twenty-two-days was reasonable time for dis- 
covery of welfare fraud, and, thus, statute of limi- 
tations had not started to run when defendant was 
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Columbia, 2010, 991 A.2d 1199. Criminal Law <z=> 
150 



§ 23-301 

Note 2 

Statute of limitations had not started running on 
continuing welfare fraud until offense was complet- 
ed when benefits were terminated. Harris v. Dis- 
trict of Columbia, 2010, 991 A.2d 1199. Criminal 
Law e=> 150 



§ 23-114. Corroboration of a child witness' testimony not required. 

Notes of Decisions 

2. Report of rape rule crime occurred and may relate the detail necessary 

Under the report of rape rule, a witness may to identify the crime. Williams v. U.S., 2000, 756 
testify that the complainant stated that a sexual A.2d 380. Rape <£=> 48(2) 

Chapter 3 
Indictments and Informations. 

Subchapter I. General Provisions. Section 

Subchapter III. Sufficiency. 
Section 

23-301. Prosecution by indictment or informa- 23-324. Subornation of perjury, 
tion. 

Subchapter IV. Fictitious Name Indictments. 
Subchapter II. Joinder. 

23-331. Fictitious name indictments for first or 
23-311. Joinder of offenses and of defendants. second degree sexual abuse or first or 

23-313. Relief from prejudicial joinder. second degree child sexual abuse. 



Subchapter I. General Provisions. 
§ 23-301. Prosecution by indictment or information. 



Notes of Decisions 



Amendment of indictment 
Due process 3.5 
Variance 5.5 



1. Grand jury 

A defendant cannot be convicted on the basis of 
facts not found by, and perhaps not even presented 
to, the grand jury which indicted him. Zacarias v. 
U.S., 2005, 884 A.2d 83. Indictment And Informa- 
tion @=* 164 

The grand jury has the ultimate responsibility to 
determine whether there is probable cause to be- 
lieve a crime has been committed, and in aid of 
that function it has extraordinary investigative 
powers. In re Public Defender Service, 2003, 831 
A.2d 890. Grand Jury ©=> 1 

The grand jury can generally compel the pro- 
duction of evidence or testimony of witnesses 
through the issuance of subpoenas. In re Public 
Defender Service, 2003, 831 A.2d 890. Grand Jury 
@=> 36.4(1) 

Grand jury proceedings have traditionally been 
kept secret, and this seal of secrecy ensures the 
grand jurv's proper functioning. In re Public De- 
fender Service, 2003, 831 A.2d 890. Grand Jury 
©=> 41.10 



Although murder defendant's conversations with 
attorney about witness's allegedly coerced state- 
ments were protected by the attorney-client privi- 
lege, and the grand jury could not require attorney 
to testify as to those conversations, any written 
statements coerced by third parties were amenable 
to subpoena by the grand jury, subject to the 
possibility that defendant had a valid Fifth Amend- 
ment privilege to assert for the act of production. 
In re Public Defender Service, 2003, 831 A.2d 890. 
Grand Jury <z=> 36.3(2) 

2. Discretion as to charge 

A defendant has no constitutional right to elect 
which of two applicable statutes is to be the basis 
of his indictment and prosecution. Anand v. Dis- 
trict of Columbia, 2002, 801 A.2d 951. Criminal 
Law <$=> 29(3) 

While the prosecutor, in cases in which two 
statutes proscribe the same conduct, must ulti- 
mately choose one statute in order to avoid the bar 
to duplicative punishments, that choice need not be 
made at the charging stage. Anand v. District of 
Columbia, 2002, 801 A.2d 951. Indictment And 
Information <3=> 129(1) 

Since there is no prohibition to simultaneous 
prosecution under two different statutes prohibit- 
ing the same conduct, the prosecutor may charge 
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for both offenses in a single indictment or informa- 
tion. Anand v. District of Columbia, 2002, 801 
A.2d 951. Indictment And Information <3=> 129(1) 

When two statutory provisions cover the same 
conduct, a determination of which of the two stat- 
utes to prosecute under is within the discretion of 
the prosecuting authority. Anand v. District of 
Columbia, 2002, 801 A,2d 951. Criminal Law <^ 
29(3) 

If the facts show a violation of two or more 
statutes, an election may be made to prosecute 
under either. Evans v. U.S., 2001, 779 A.2d 891. 
Criminal Law <3=> 29(3) 

3.5. Due process 

It is a violation of the Fifth Amendment for a 
defendant to be convicted of an offense with which 
he has not been charged in the indictment or other 
charging document. Johnson v. U.S., 2002, 812 
A.2d^234, certiorari denied 123 S.Ct. 2098, 538 U.S. 
1045, 155 L.Ed.2d 1082. Constitutional Law <3=> 
4582 

4. Sufficiency of indictment 

When an indictment charges that the offense 
occurred on or about a certain date, a defendant is 
on notice that a particular date is not critical; the 
evidence will conform to the indictment in such 
circumstances if it establishes that the offense was 
committed on a date reasonably close to the one 
alleged. Williams v. U.S., 2004, 859 A.2d 130. 
Indictment And Information <$=> 176* 

Failure to state specific date on which offenses 
allegedly occurred in charging information did not 
render information unconstitutionally broad; infor- 
mation charged him with engaging in misdemeanor 
sexual abuse between two specific dates and again 
between two specific dates, it included elements of 
offense of misdemeanor sexual abuse and cited 
relevant code provision that defined offense, and 
thus defendant had fair notice of charges against 
him was informed of range of dates when offenses 
were alleged to have taken place. Olafisoye v. 
U.S., 2004, 857 A.2d 1078. Indictment And Infor- 
mation ©^ 87(7) 

Two-part test for determining the validity of an 
indictment or information, against a claim that it is 
overly broad, is whether it gives the defendant 
adequate notice of the charges against him so that 
he can prepare a defense and whether, if he is 
later charged with a similar offense, he may suc- 
cessfully assert a claim of double jeopardy; in 
general, when the indictment or information meets 
these standards, it is immaterial whether it could 
have been made more definite and certain. Olafi- 
soye v. U.S., 2004, 857 A.2d 1078. Indictment And 
Information <&» 71.2(3); Indictment And Informa- 
tion <3=> 71.2(4) 

Sufficiency of an indictment is determined by (1) 
whether it contains the elements of the offense 
intended to be charged, and sufficiently apprises 
the defendant of what he must be prepared to 
meet, and (2) whether the record adequately shows 
that the defendant may plead a former acquittal or 
conviction in the event any other proceedings are 
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initiated against him later for a similar offense; if 
that standard is met, possibility that the indict- 
ment could have been made more definite and 
certain is not material. Pearsall v. U.S., 2002, 8.12 
A.2d 953, denial of post-conviction relief remanded 
859 A.2d 634. Indictment And Information <&=> 60; 
Indictment And Information &=> 71.2(1) 

Even if defective, an indictment which adequate- 
ly protects interests of fair notice of the charges 
and avoidance of future prosecutions will not be 
dismissed. Pearsall v. U.S., 2002, 812.-A.2d 953, 
denial of post-conviction relief remanded 859 A.2d 
634. Indictment And Information £=> 144.1(1) 

Requirement that indictment contain plain, con- 
cise and definite written statement of the essential 
facts constituting the crime charged eschews em- 
phasis on technical requirements and deficiencies, 
casting some of the burden on a defendant to 
pursue additional details, if needed, by way of a bill 
of particulars. Williams v. U.S., 2000, 756 A,2d 
380. Indictment And Information ©=> 71.3; Indict- 
ment And Information C=> 121.1(4) 

The indictment serves two chief purposes, first 
to apprise the accused of the charges against him, 
so that he may adequately prepare his defense, 
and second to describe the crime with which he is 
charged with sufficient specificity to enable him to 
protect against future jeopardy for the same of- 
fense. Williams v. U.S., 2000, 756 A.2d 380. In- 
dictment And Information <3^ 71.2(2); Indictment 
And Information <^> 71.2(3); Indictment And In- 
formation <3=> 71.2(4) 

When an indictment charges that an offense 
occurred "on or about" a date or range of dates, 
the evidence wall conform to the indictment in such, 
circumstances if it establishes that the offense was 
committed on a date reasonably close to the one 
alleged. Williams v. U.S., 2000, 756 A.2d 380. 
Indictment And Information $=> 176 

4.5. Amendment of indictment 

A variance of an indictment becomes a construc- 
tive amendment when facts introduced at trial go 
to an essential element of the offense charged, and 
the facts are different from the facts that would 
support the offense charged in the indictment, or 
when the possible bases for conviction have some- 
how been broadened. Zacarias v. U.S., 2005, 884 
A.2d 83. Indictment And Information <^> 159(1) 

An "amendment" of an indictment occurs when 
the charging terms of the indictment are altered, 
either literally or in effect, by prosecutor or court 
after the grand jury has last passed upon them. 
Zacarias v. U.S.,' 2005, 884 A.2d 83. Indictment 
And Information <3=> 159(1) 

Misdemeanor sexual abuse indictment, which al- 
leged sexual touching of victim's genitalia, was not 
constructively amended in light of evidence pre- 
sented that he touched victim's inner thigh; it 
could not fairly be said that defendant was convict- 
ed on the basis of a complex of facts "distinctly 
different" from facts alleged by grand jury, as 
events reflected in trial judge's findings and those 
alleged in indictment occurred on same day, at the 
same time, at the same location, and between same 
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individuals, and common sense dictated that to 
reach victim's genitalia, defendant's hand in all 
probability touched her inner thigh. Carter v. 
U.S., 2003, 826 A.2d 300. Indictment And Infor- 
mation ©=> 159(2) 

The constructive amendment of an indictment 
infringes on. a defendant's constitutional right not 
to be prosecuted for a felony for which no grand 
jury has indicted him; in such cases, reversal per 
se is mandated, without the need for any showing 
of prejudice. Carter v. U.S., 2003, 826 A.2d 300. 
Indictment And Information ©=> 159(1) 

A constructive amendment of the indictment oc- 
curs if, and only if, the prosecution relies at trial 
on a complex of facts distinctly different from that 
which the grand jury set forth in the indictment. 
Carter v. U.S., 2003, 826 A2d 300. Indictment 
And Information e^ 159(1) 

Guilty plea to first-degree theft, rather than 
first-degree burglary, with respect to one charged 
incident did not amount to a constructive amend- 
ment of indictment, but rather an amendment of 
government's plea offer, where charge to which 
defendant was allowed to plead guilty was already 
contained in indictment. Johnson v. U.S., 2002, 
812 A.2d 234, certiorari denied 123 S.Ct. 2098, 538 
U.S. 1045, 155 L.Ed.2d 1082. Criminal Law e^ 
273(4.1); Indictment And Information <z=> 159(1) 

Allowing defendant to plead guilty to robbery 
rather than assault with intent to rob was improp- 
er "constructive amendment" of indictment. John- 
son v. U.S., 2002, 812 A.2d 234, certiorari denied 
123 S.Ct. 2098, 538 U.S. 1045, 155 L.Ed.2d 1082. 
Indictment And Information <&=> 159(1) 

A constructive amendment of an indictment is 
not a structural error. Johnson v. U.S., 2002, 812 
A.2d 234, certiorari denied 123 S.Ct. 2098, 538 U.S. 
1045, 155 L.Ecl.2cl 1082. Criminal Law <^> 1167(4) 

Defendant was not prejudiced by constructive 
amendment to indictment that occurred when he 
entered guilty plea to robbery rather than charged 
offense of assault with intent to rob, and thus that 
constructive amendment was not "plain error"; 
penalties for the two offenses were identical, de- 
fendant received maximum sentence available un- 
der either statute, and defendant's version of 
charged, incident admitted conduct that constituted 
assault with intent to commit robbery as an aider 
or abettor. Johnson v. U.S., 2002, 812 A.2d 234, 
certiorari denied 123 S.Ct. 2098, 538 U.S. .1.045, 155 
L.Ed.2d 1082. Criminal Law ©=» 1032(1) 

A constructive amendment of an indictment in 
violation of the Fifth Amendment is not waived by 
a guilty plea. Johnson v. U.S., 2002, 812 A.2d 234, 
certiorari denied 123 S.Ct. 2098, 538 U.S. 1045, 155 
L.Ed.2d 1082. Criminal Law &=> 273.4(4) 

Assuming that evidence and jury instruction 
plainly amended language of indictment charging 
defendant with aggravated assault, by applying to 
and quoting from subsection of aggravated assault 
statute other than that under which defendant was 
charged, such amendment posed no risk to fair- 
ness, integrity or public reputation of judicial pro- 
ceedings and was not plain error, where indictment 
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included citation that encompassed both subsec- 
tions of aggravated assault statute, and evidence 
amply supported defendant's conviction. Smith v. 
U.S.,* 2002, 801 A2d 958, certiorari denied 123 
S.Ct. 479, 537 U.S. 1011, 154 L.Ed.2d 413. Crimi- 
nal Law ®=» 1038.1(3.1) 

A "literal amendment" of indictment occurs 
when the trial, court strikes a specific, relevant 
allegation the grand jury charged, an allegation 
necessary to prove the offense, so that the defen- 
dant can be convicted without proof of that allega- 
tion. Williams v. U.S., 2000, 756 A.2d 380. Indict- 
ment And Information <s=9 159(2) 

A "constructive amendment" of the indictment 
occurs when the trial court permits the jury to 
consider under the indictment an element of the 
charge that differs from the specific words of the 
indictment. Williams v. U.S., 2000, 756 A.2d 380. 
Indictment And Information <&=» 159(2) 

5. Successive indictments 

There is no prohibition to simultaneous prosecu- 
tions under different statutes prohibiting the same 
conduct, even though in the end the defendant 
could not stand convicted of both. Anand v. Dis- 
trict of Columbia, 2002, 801 A.2d 951. Criminal 
Law <£=> 29(1) 

5.5. Variance 

A "variance" of an indictment occurs when the 
charging terms of the indictment are left unal- 
tered, but the evidence offered at trial proves facts 
materially different from those alleged in the in- 
dictment. Zacarias v. U.S., 2005, 884 A.2d 83. 
Indictment And Information C=> 17.1 

A variance between allegations in an indictment 
and the evidence at trial is prejudicial if it either 
deprives the defendant of an adequate opportunity 
to prepare a defense — i.e., fails to give him proper 
notice of the crime with which he is charged — or 
exposes him to the risk of another prosecution for 
the same offense, which would violate the Double 
Jeopardy Clause of the Constitution. Zacarias v. 
U.S., 2005, 884 A.2d 83. Criminal Law <^> 1167(1) 

A mere variance between allegations in an in- 
dictment and the evidence at trial does not warrant 
reversal unless the appellant shows prejudice. Za- 
carias v. U.S., 2005, 884 A.2d 83. Criminal Law 
@=> 1167(1) 

A deviation between the charges in an indict- 
ment and the proof at trial can constitute a vari- 
ance from, or an amendment, either literal or 
constructive, of the indictment. Zacarias v. U.S., 
2005, 884 A.2d 83. Indictment And Information 
<5=? 159(1); Indictment And Information &» 171 

A variance in an indictment may be prejudicial if 
the accused was so surprised by the proof that he 
was unable to prepare his defense adequately. 
Carter v. U.S., 2003, 826 A.2d 300. Indictment 
And Information <s=* 171 

A variance occurs when the facts proved at trial 
materially differ from the facts alleged in the 
indictment but the essential elements of the of- 
fense are the same. Carter v. U.S., 2003, 826 A.2d 
300. Indictment And Information ©=> 171 
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A variance becomes a constructive amendment 
when facts introduced at trial go to an essential 
element of the offense charged, and the facts are 
different from the facts that would support the 
offense charged in the indictment. Carter v. U.S., 
2003, 826 A.2d 300. Indictment And Information 
<£=> 159(1) 

The distinction between a constructive amend- 
ment and a variance is not always precise, and to 
evaluate whether an indictment has been construc- 
tively amended, the court must compare the evi- 
dence and the instructions to the jury with the 
charge specified in the indictment. Carter v. U.S., 
2003, 826 A.2d 300. Indictment And Information 
<&=> 159(1); Indictment And Information <&=> 171 

Even though there was variance between misde- 
meanor sexual abuse indictment, which alleged 
sexual touching of victim's genitalia and evidence 
presented at trial that defendant touched victim's 
inner thigh, defendant, whose sole defense was 
consent, neither claimed prejudice nor made any 
evidentiary showing that variance impaired his de- 
fense. Carter v. U.S., 2003, 826 A.2d 300. Crimi- 
nal Law ©=> 1167(1) 

A "variance" occurs when the facts proved at 
trial materially differ from the facts contained in 
the indictment but the essential elements of the 
offense are the same. Williams v. U.S., 2000, 756 
A.2d 380. Indictment And Information <£=> 171 

A variance will not warrant dismissal except 
upon a showing of prejudice. Williams v. U.S., 
2000, 756 A.2d 380. Indictment And Information 
©=» 144.1(1) 

Prejudice resulting from a variance, warranting 
dismissal, is normally considered to be present if 
there is danger that the accused will be prosecuted 
a second time for the same offense, or that he was 
so surprised by the proof that he was unable to 
prepare his defense adequately. Williams v. U.S., 
2000, 756 A.2d 380. Indictment And Information 
<$^ 144.1(1) 

A defendant's failure to ask for a continuance 
following variance between proof and indictment 
may defeat a claim of surprise, necessary for dis- 
missal. Williams v. U.S., 2000, 756 A.2d 380. In- 
dictment And Information <§=> 144.1(1) 
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7. Review 

In reviewing whether an indictment has been 
constructively amended, the appellate court's stan- 
dard of review requires it to consider whether the 
government at trial relied on a complex of facts 
distinctly different from that which the grand jury 
set forth in the indictment, rather than a single set 
of facts common to both. Zacarias v. U.S., 2005, 
884 A.2d 83. Indictment And Information e=> 
159(1) 

Where the defense has eschewed any claim of 
prejudicial variance in the indictment, even as a 
fall-back position, and has made no attempt to 
show prejudice, reversal upon a ground not assert- 
ed either at trial or on appeal cannot be justified. 
Carter v. U.S., 2003, 826 A.2d 300. Criminal Law 
<^=> 1032(7); Criminal Law <3=> 1130(2) 

A defendant who fails to object to an error in an 
indictment in a pre-trial motion waives the right to 
challenge the indictment on appeal unless it is so 
deficient as to be totally lacking in the statement 
of offense. Pearsall v. U.S., 2002, 812 A.2d 953, 
denial of post-conviction relief remanded 859 A.2d 
634. Criminal Law ®=» 1032(5) 

When no objection is made during trial to al- 
leged defects in indictment, appellate court's re- 
view is limited to determining (1) whether the 
indictment sets forth the elements of the offense, 
and (2) if so, whether the claimed flaw prejudiced 
the defense. Pearsall v. U.S., 2002, 812 A.2d 953, 
denial of post-conviction relief remanded 859 A.2d 
634. Criminal Law <^ 1032(1) 

Error was harmless in allowing anonymous de- 
tective to provide orientation information to the 
grand jury, after it was empaneled but before it 
considered distribution of cocaine case against de- 
fendant, without his being sworn; the violation had 
no substantial influence on the grand jury's deci- 
sion to indict. Williams v. U.S., 2000, 757 A.2d 
100. Criminal Law <^ 1166(2) 

In evaluating whether the indictment has been 
amended, appellate court compares the evidence 
and the judge's instruction to the jury with the 
charge specified in the indictment. Williams v. 
U.S., 2000, 756 A.2d 380. Criminal Law <&» 1134.5 

Where an objection has been made in the trial 
court, a constructive amendment of an indictment 
is reversible error. Williams v. U.S., 2000, 756 
A.2d 380. Criminal Law <^ 1167(4) 



Subchapter II. Joinder. 
§ 23-311. Joinder of offenses and of defendants. 



Notes of Decisions 



1. Construction and application 

Rule permitting joinder of offenses in the same 
indictment is construed broadly in favor of initial 
joinder. Sweet v. U.S., 2000, 756 A.2d 366. In- 
dictment And Information <£=> 125(1) 

2. Presumptions, generally 

In determining whether severance of trials was 
required, appellate court begins with a presump- 



tion favoring joinder of trials. Dyson v. U.S., 2004, 
848 A.2d 603, certiorari denied 125 S.Ct. 2962, 545 
U.S. 1141, 162 L.Ed.2d 892. Criminal Law <3=> 

1144.9 

Where individuals are charged jointly with com- 
mitting crimes, there is a strong presumption that 
the offenses should be tried together. Sanders v. 
U.S., 2002, 809 A.2d 584, certiorari denied 123 
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S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 340, appeal 
after new sentencing hearing 975 A.2d 165, certio- 
rari denied 130 S.Ct. 815, 175 L.Ed.2d 572. Crimi- 
nal Law <^ 622.6(2) 

3. Joined offenses — In general 

When an act violates more than one criminal 
statute, government may prosecute under either so 
long as it does not discriminate against any class of 
defendants. Newby v. U.S., 2002, 797 A*2d 1233. 
Criminal Law ©^ 29(1) 

When an act violates two criminal statutes, the 
courts are obliged to permit enforcement of both 
statutes in the absence of an express statement of 
congressional intent. Newby v. U.S., 2002, 797 
A.2d 1233. Criminal Law <®=> 29(1) 

4. Multiple sovereignties, joined offenses 

Individual acts of defendant and co-defendants 
did not coalesce into a single continuing offense for 
Double Jeopardy purposes even though all acts 
were part of one "gang rape"; each count against 
defendant charged him with a different act of rape 
or sodomy that was committed by a different 
principal perpetrator, either defendant himself or 
one of his co-defendants, whom defendant aided 
and abetted. Brown v. U.S., 2002, 795 A.2d 56. 
Double Jeopardy <&=> 148 

There is no double jeopardy bar to separate and 
cumulative punishment for separate criminal acts, 
even if those separate acts do happen to violate the 
same criminal statute. Brown v. U.S., 2002, 795 
A.2d 56. Double Jeopardy &=> 29.1 

5. Reciprocal admissibility, joined of- 
fenses 

The doctrine of mutual admissibility recognizes 
that the joinder for trial of two crimes does not 
unduly increase the likelihood that the jury will 
infer a criminal disposition when the rules of evi- 
dence would have permitted the admission of evi- 
dence of each crime at the separate trial of the 
other. Dyson v. U.S., 2004, 848 A.2d 603, certiora- 
ri denied 125 S.Ct. 2962, 545 U.S. 1141, 162 
L.Ed.2d 892. Criminal Law <3> 620(5) 

6. Simple and distinct proof, joined of- 
fenses 

Crimes do not merge if they are perpetrated 
against different victims. McCrimmon v. U.S., 
2004, 853 A.2d 154. Criminal Law <©=> 30 

7. — — Prejudice, joined offenses 

In deciding whether to sever trials, the trial 
judge must balance the possibility of prejudice to 
the defendants against the legitimate probative 
force of the evidence and the interest in judicial 
economy. Dyson v. U.S., 2004, 848 A.2d 603, 
certiorari denied 125 S.Ct. 2962, 545 U.S. 1141, 162 
L.Ed.2d 892. Criminal Law <^ 620(3.1) 

A motion for severance of offenses on the 
ground of prejudicial joinder is committed to the 
sound discretion of the trial court. Dyson v. U.S., 
2004, 848 A.2d 603, certiorari denied 125 S.Ct. 
2962, 545 U.S. 1141, 162 L.Ed.2d 892. Criminal 
Law <3^ 620(4) 
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In assessing a request for severance, the trial 
court should weigh the potential prejudice against 
the considerations of judicial economy and expedi- 
tious proceedings. McCullough v. U.S., 2003, 827 
A.2d 48. Criminal Law <^> 622.7(3) 

To show an abuse of discretion in denying re- 
quest for severance, the appellant must show not 
only prejudice, but manifest prejudice. McCul- 
lough v. U.S., 2003, 827 A.2d 48. Criminal Law ©^ 
622.7(3) 

11. Sexual assaults, joined offenses 

When joinder is based on the similar character 
of the offenses, a motion to sever trials should be 
granted unless (1) the evidence as to each offense 
is separate and distinct, and thus unlikely to be 
amalgamated, in the jury's mind into a single incul- 
patory mass, or (2) the evidence of each of the 
joined crimes would be admissible at the separate 
trial of the others. Dyson v. U.S., 2004, 848 A.2d 
603, certiorari denied 125 S.Ct, 2962, 545 U.S. 
1141, 162 L.Ed.2d 892. Criminal Law ©^ 620(3.1) 

Trial court acted within its discretion in refusing 
to sever trials for sexual abuse occurring on two 
different dates and involving two different victims; 
similarities existed between offenses, in that same 
vehicle was used, defendant made friendly ap- 
proach to victims followed by use of force both 
times, defendant and his companion in crime were 
identified as present at both incidents, and, based 
on circumstantial evidence, same pistol was dis- 
played on both occasions, and defendant's intent to 
have sexual contact was relevant to issue of con- 
sent. Dyson v. U.S., 2004, 848 A.2d 603, certiorari 
denied 125 S.Ct. 2962, 545 U.S. 1141, 162 L.Ed.2d 
892. Criminal Law &=> 620(6) 

12. Homicides, joined offenses 

Offenses related to defendant's alleged murder 
of two victims were properly joined in same indict- 
ment, in that circumstances demonstrated that the 
offenses were connected because of overlapping 
proof, where there was evidence that the same gun 
used in shooting one victim was used in the assault 
on other victim, who was later killed by the same 
man who had shot her once before. Sweet v. U.S., 
2000, 756 A.2d 366. Indictment And Information 
<S=» 125(44) 

15. Sufficiency of evidence, joined of- 
fenses 

When defendant charged "with multiple offenses 
seeks severance respecting offense on ground that 
defendant wishes to testify respecting some, but 
not all, offenses, no need for severance exists until 
defendant makes convincing showing that he has 
important testimony to give on one count and 
strong need to refrain from testifying on other; in 
making showing, it is essential that defendant 
present enough information, regarding nature of 
his testimony on one count and his reasons for not 
wishing to testify on the other, to satisfy court that 
claim of prejudice is genuine and to enable it 
intelligently to weigh considerations of economy 
and expedition in judicial administration against 
defendant's interest in having free choice as to 
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testifying. Shotikare v. U.S., 2001, 779 A.2d 335. 
Criminal Law o^ 620(7) 

Two crimes are connected together within the 
meaning of the rule allowing joinder of offenses in 
the same indictment if proof of one crime consti- 
tutes a substantial portion of proof of the other. 
Sweet v. U.S., 2000, 756 A.2d 366. Indictment And 
Information <^> 125(1) 

.17. Presumptions, codefendants 

Generally, when individuals have been charged 
together, there is a strong presumption that they 
should be tried together; a severance may be 
granted, however, if trying the individuals together 
prejudices any party. McCullough v. U.S., 2003, 
827 A.2d 48. Criminal Law <^ 622.6(2); Criminal 
Law &=> 622.7(3) 

There is a strong presumption that defendants 
jointly charged with committing an offense will be 
tried together, but defendant may rebut that pre- 
sumption if a sufficient degree of prejudice can be 
shown. McCoy v. U.S., 2000, 760 A.2d 164, certio- 
rari denied .121 S.Ct. 1636, 532 U.S. 987, 149 
L.Ed.2d 496, certiorari denied 121 S.Ct. 2257, 533 
U.S. 909, 150 L.Ed.2d 243, certiorari denied 122 
S.Ct. 227, 534 U.S.' 900, 151 L.Ed.2d 163, certiorari 
denied 122 S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 
399. Criminal Law &=> 622.6(2); Criminal Law <©=» 
622.7(3) 



24. 



Irreconcilable defenses, codefendants 



Motion to sever based on claim of irreconcilable 
defenses may be granted only if it can be shown 
that inherent irreconcilability results from clear 
and substantial contradiction between respective 
defenses, and further that the irreconcilability cre- 
ates a danger or risk that jury will draw an 
improper conclusion from existence of conflicting 
defenses alone that both defendants are guilty. 
McCov v. U.S., 2000, 760 A.2d 164, certiorari de- 
nied 121 S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, 
certiorari denied 121 S.Ct. 2257, 533 U.S. 909, 150 
L.Ecl.2d 243, certiorari denied .122 S.Ct. 227, 534 
U.S. 900, 151 L.Ed.2d 163, certiorari denied 122 
S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 399. Crimi- 
nal Law C^ 622.7(6) 

26. Homicides, codefendants 

Severance of defendants' murder trials from that 
of codefendant who apparently enlisted defendants 
in a plan to murder victim was not warranted, in 
light of effect of admission of codefendant's state- 
ments and letters and restrictions placed upon 
admission of evidence of another homicide in which 
codefendant might have been involved, and in light 
of fact that defendants' defenses were not other- 
wise irreconcilable. McCov v. U.S., 2000, 760 A.2d 
164, certiorari denied 121 S.Ct. 1636, 532 U.S. 987, 
149 L.Ed. 2d 496, certiorari denied 121 S.Ct. 2257, 
533 U.S. 909, 150 L.Ed.2d 243, certiorari denied 
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122 S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, 
certiorari denied 122 S.Ct. 486, 534 U.S. 1005, 151 
L.Ed.2d 399. Criminal Law <z=> 622.7(6); Criminal 
Law ®=» 622.7(8) 

28. Motions for severance, codefendants 

The Court of Appeals will reverse the trial 
court's decision regarding severance only upon a 
clear showing that it has abused its considerable, 
discretion, and to demonstrate an abuse of discre- 
tion, a defendant must show not simply prejudice, 
but that he or she suffered manifest prejudice 
from the joinder of the cases. Hammond v. U.S., 
2005, 880 A.2d 1066, certiorari denied 126 S.Ct. 
2373, 547 U.S. 1184, 165 L.Ed.2d 287, certiorari 
denied 127 S.Ct. 374, 549 U.S. 931, 166 L.Ed.2d 
231, denial of post-conviction relief affirmed 979 
A.2d 26, habeas corpus denied 677 F.Supp.2d 286, 
habeas corpus denied 759 F.Supp.2cl 49, appeal 
dismissed 2011 WL 2618210, rehearing en banc 
denied. Criminal Law <£=> 1148 

29. Review — In general 

A denial of severance will only be overturned for 
an abuse of discretion. McCullough v. U.S., 2003, 
827A.2d4S. Criminal Law <S=> 1148 

Order denying severance of trials for defendants 
jointly charged with committing offense will not be 
disturbed absent abuse of discretion. McCoy v. 
U.S., 2000, 760 A.2d 164, certiorari denied 12.1 
S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, certiora- 
ri denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 U.S. 1005, 151 L.Ed.2d 399. Criminal Law <3=> 
1148 

Finding of abuse of discretion in denial of sever- 
ance of trials for defendants jointly charged with 
committing offense requires a determination that 
joint trial did in fact result in a defendant being 
denied a fair trial and due process of law 7 . McCoy 
v. U.S., 2000, 760 A.2d 164, certiorari denied 121 
S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496, certiora- 
ri denied 121 S.Ct, 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 
534 U.S. 1005, 151 L.Ed.2d 399. Criminal Law <^> 
622.7(3) 

30. Preservation of issues for review 

Defendant's argument that introduction of evi- 
dence that co-defendant had previously been seen 
with gun was prejudicial to defendant was not 
raised as grounds for severing murder trial, nor 
did defendant object to admissibility of gun evi- 
dence on that ground during trial, and thus argu- 
ment would be reviewed for plain error on appeal. 
McCullough v. U.S., 2003, 827 A.2d 48. Criminal 
Law <s=» 1035(2) 
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Notes of Decisions 



Burden of proof 18.5 



1. Presumptions 

There is a strong presumption that defendants 
jointly charged with committing an offense will be 
tried together,, but defendant may rebut that pre- 
sumption if a sufficient degree of prejudice can be 
shown. McCoy v. U.S., 2000, 760 A.2d 164, certio- 
rari denied 121 S.Ct. 1636, 532 U.S. 987, 149 
L.Ed.2d 496, certiorari denied 121 S.Ct. 2257, 533 
U.S. 909, 150 L.Ed.2d 243, certiorari denied 122 
S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, certiorari 
denied 122 S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 
399. Criminal Law e=> 622.6(2); Criminal Law <©=> 
622.7(3) 

2. Joined offenses — In general 

"Common scheme or plan" theory of mutual 
admissibility was not ground for joinder of offenses 
involving adult complainant with offenses involving 
juvenile complainants. McFerguson v. U.S., 2005, 
870 A.2d 1199. Criminal Law ®=> 620(1) 

3. Reciprocal admissibility, joined of- 
fenses 

The doctrine of mutual admissibility recognizes 
that the joinder for trial of two crimes does not 
unduly increase the likelihood that the jury will 
inler a criminal disposition when the rules of evi- 
dence would have permitted the admission of evi- 
dence of each crime at the separate trial of the 
other. Dyson v. U.S., 2004, 848 A.2d 603, certiora- 
ri denied 125 S.Ct. 2962, 545 U.S. 1141, 162 
L.Ed.2d 892. Criminal Law e=> 620(5) 

5. - — Prejudice, joined offenses 

In order to assess the risk of prejudice from 
joint trial of defendants, the trial court must take 
into account more than just the conditional nature 
of co-defendant's offer to testify, but, rather, the 
exculpatory nature and effect of the proposed tes- 
timony on the trial as a whole, and only then may 
the court determine the precise prejudice arising 
from the absence of the testimony when coming to 
a decision whether to sever the trials. Williams v. 
U.S., 2005, 884 A.2d 587. Criminal Law <s=> 
622.7(10) 

When the risk of prejudice is high, a trial court 
is more likely to determine that separate trials are 
necessary for defendants. Williams v. U.S., 2005, 
884 A.2d 587. Criminal Law <s=> 622.7(3) 

The risk of endangering a specific trial right by 
joint trial of defendants might occur if essential 
exculpatory evidence that would be available to a 
defendant tried alone is unavailable in a joint trial. 
Williams v. U.S., 2005, 884 A.2d 587. Criminal 
Law <2=> 622.7(3) 

Motions for severance due to prejudicial joinder 
are committed to the trial court's sound discretion. 
Sanders v. U.S., 2002, 809 A.2d 584, certiorari 
denied 123 S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 



340, appeal after new sentencing hearing 975 A.2d 
165, certiorari denied 130 S.Ct. 815, 175 L.Ed.2d 
572. Criminal Law <£=> 622.6(3) 

6. Testimony by defendant, joined of- 
fenses 

Trial court, in prosecuting defendant and code- 
fendants for gun-related offenses, did not abuse its 
discretion in failing to provide a separate trial for 
defendant who was charged with additional of- 
fenses of bribery and obstruction of justice; defen- 
dant failed to make a convincing showing that he 
had both important testimony to give concerning 
bribery and obstruction counts and a strong need 
to refrain from testifying on the gun-related of- 
fense counts. Sanders v. U.S., 2002, 809 A.2d 584, 
certiorari denied 123 S.Ct. 1602, 538 U.S. 937, 155 
L.Ed.2d 340, appeal after new sentencing hearing 
975 A.2d 165, certiorari denied 130 S.Ct 815, 175 
L.Ed.2d 572. Criminal Law <©=> 622.7(8) 

10. Homicides, joined offenses 

Severance of defendants' murder trials from that 
of codefendant who apparently enlisted defendants 
in a plan to murder victim was not warranted, in 
light of effect of admission of codefendant's state- 
ments and letters and restrictions placed upon 
admission of evidence of another homicide in which 
codefendant might have been involved, and in light 
of fact that defendants' defenses were not other- 
wise irreconcilable. McCoy v. U.S., 2000, 760 A.2d 
164, certiorari denied 121 S.Ct. 1636, 532 U.S. 987, 
149 L.Ed.2d 496, certiorari denied 121 S.Ct. 2257, 
533 U.S. 909, 150 L.Ed.2d 243, certiorari denied 
122 S.Ct. 227, 534 U.S. 900, 151 L.Ed.2d 163, 
certiorari denied 122 S.Ct. 486, 534 U.S. 1005, 151 
L.Ed.2d 399. Criminal Law <2=> 622.7(6); Criminal 
Law £=> 622.7(8) 

Defendant was not entitled to severance of of- 
fenses related to alleged murder of two victims 
that were properly joined in same indictment; evi- 
dence would be admissible in separate trials, in 
that defendant admitted that he shot second victim 
because she had information about first victim's 
murder, and the same gun was used in both the 
murder of first victim and the subsequent initial 
shooting of second victim, which was direct proof 
of the offenses, and probative value of evidence 
was not outweighed by its prejudicial effect. 
Sweet v. U.S., 2000, 756 A.2d 366. ' Criminal Law 
<S=> 620(6) 

11. Motions for severance, joined offenses 

Among the specific trial rights that a motion for 
severance of defendants is intended to secure is 
the right to present a defense and call witnesses on 
one's own behalf; this guarantee is a fundamental 
component of due process of law. Williams v. 
U.S., 2005, 884 A.2d 587. Constitutional Law €=> 
4608; Criminal Law <2=> 622.7(1) 

When joinder is based on the similar character 
of the offenses, a motion to sever should be grant- 
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ed unless (1) the evidence as to each offense is 
separate and distinct, and thus unlikely to be 
amalgamated in the jury's mind into a single incul- 
patory mass, or (2) the evidence of each of the 
joined crimes would be admissible at the separate 
trial of the others. McFerguson v. U.S., 2005, 870 
A.2d 1199. Criminal Law <^> 620(3.1) 

Severance of offenses charged in the same in- 
dictment should be granted unless: (1) the evidence 
as to each offense is separate and distinct, and 
thus unlikely to be amalgamated in the jury's mind 
into a single inculpatory ma^s, or (2) the evidence 
of each of the joined crimes would be admissible at 
the separate trial of the others. Sweet v. U.S., 
2000, 756 A.2d 366. Criminal Law <®=> 620(3.1) 

13. Codefendants — In general 

A defendant's request for a certain order or 
sequence of severed trials, in order both to exer- 
cise his due process right to present witnesses in 
defense and to accommodate a co-defendant's Fifth 
Amendment privilege against self-incrimination, 
does not necessarily constitute evidence that sever- 
ance rule was invoked solely for the purpose of 
manipulating the order of trial. Williams v. U.S., 
2005, 884 A2d 587. Criminal Law <s=» 621(2); 
Criminal Law ©=> 622.6(1) 

Trial courts should not, in all cases, reject an 
offer of a co-defendant witness to provide exculpa- 
tory testimony conditioned on a separate trial prior 
to that of defendant. Williams v. U.S., 2005, 884 
A.2d 587. Criminal Law <^> 622.7(10) 

14. Prejudice, codefendants 

Defendant was prejudicially denied a fair trial 
and due process of law as result of trial court's 
decision not to sever defendant's trial from that of 
co-defendant; co-defendant's proffered testimony 
that he did not see defendant with gun had power- 
ful exculpatory potential because it suggested that 
defendant was never in possession of gun found in 
car, and if credited, it directly contradicted a fact 
necessary to prove weapons offense, and both 
counsel apprised trial court of problem posed by 
co-defendant's Fifth Amendment privilege and pro- 
posed solution significantly supported conclusion 
that co-defendant's testimony was reasonably like- 
ly to be forthcoming. Williams v. U.S., 2005, 884 
A.2d 587. Constitutional Law ©=> 4608; Criminal 
Law <^ 622.7(10) 

Defendant failed to show that manifest prejudice 
resulted due to denial of his motion to sever, in 
prosecution for second -degree murder and other 
offenses; defendant w T as able to put on case of self 
defense, refusal to admit witness' testimony that 
she had seen co-defendant with guns on two prior 
occasions did not prejudice defendant, as witness 
provided unchallenged testimony that she had seen 
co-defendant shortly after hearing gunshots on 
morning of offenses at issue, and that she had seen 
co-defendant almost daily for a couple of years, 
thus leaving little room for question regarding her 
identification, and discussion about whether co- 
defendant could cross-examine witness about his 
drug dealing activities, which included defendant, 
took place outside presence of jury. Roy v. U.S., 
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2005, 871 A.2d 498, certiorari denied 126 S.Ct. 
2346, 547 U.S. 1162, 164 L.Ed.2d 839. Criminal 
Law ©^ 1166(6) 

Policy concerns have long favored joint trials; 
thus, the more rigorous requirement of manifest 
prejudice must be established by defendants in. 
order for them to be entitled to severance. Roy v. 
U.S., 2005, 871 A.2d 498, certiorari denied 'l26 
S.Ct. 2346, 547 U.S. 1162, 164 L.Ed.2d 839. Crimi- 
nal Law <3=> 622.7(3) 

Required showing of prejudice for defendants to 
be entitled to severance may not be established 
per se because two defendants blame one another 
for the offense charged; rather, defendants must 
demonstrate that there is a danger or risk that the 
jury will draw 7 an improper conclusion from the 
existence of the conflicting defenses alone that 
both defendants are guilty. Roy v. U.S.. 2005, 871 
A2d 498, certiorari denied 126 S.Ct. 2346, 547 U.S. 
1162, 164 L.Ed.2d 839. Criminal Law e=> 622.7(6) 

In assessing a request for severance, the trial 
court should weigh the potential prejudice against 
the considerations of judicial economy and expedi- 
tious proceedings. McCullough v. U.S., 2003, 827 
A.2d 48. Criminal Law <^ 622.7(3) 

To show an abuse of discretion in denying re- 
quest for severance, the appellant must show not- 
only prejudice, but manifest prejudice. McCul- 
lough v. U.S., 2003, 827 A.2d 48. Criminal Law ^ 
622.7(3) 

15. Irreconcilable defenses, codefendants 

Motion to sever based on claim of irreconcilable 
defenses may be granted only if it can be shown 
that inherent irreconcilability results from clear 
and substantial contradiction between respective 
defenses, and further that the irreconcilability cre- 
ates a danger or risk that jury will draw an 
improper conclusion from existence of conflicting 
defenses alone that both defendants are guilty. 
McCov v. U.S., 2000, 760 A2d 164, certiorari de- 
nied 121 S.Ct. 1636, 532 U.S. 987, 149 L.Ecl.2d 496, 
certiorari denied 121 S.Ct. 2257, 533 U.S. 909, 150 
L.Ed.2d 243, certiorari denied 122 S.Ct. 227, 534 
U.S. 900, 151 L.Ed.2d 163, certiorari denied 122 
S.Ct. 486, 534 U.S. 1005, 151 L.Ed.2d 399. Crimi- 
nal Law ©=> 622.7(6) 

18. — — Motions for severance, codefendants 

In considering a defendant's motion to sever in 
order to present a co-defendant's testimony, the 
judge must determine whether the proposed testi- 
mony is sufficiently important to the defense — 
marked by its substantially exculpatory nature and 
essential role in the defense theory of the av^o. — 
that the trial judge should consider sequencing the 
trial in such a way to make it possible. Williams v. 
U.S., 2005, a84*A.2d 587. Criminal Law <&=> 
622.7(10) 

Where defendant has vigilantly moved for sever- 
ance in order to secure a co-defendant's genuinely 
exculpatory testimony, the consequential request 
to sequence the trials to safeguard the Fifth 
Amendment privilege of the witness is likely to be 
the norm and should not, on its own, automatically 
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lead to denial of the severance motion on the Williams v. U.S., 2005, 884 A.2d 587. Criminal 



ground that the co-defendant is not reasonably 
likely to testify. Williams v. U.S., 2005, 884 A.2d 
587. Criminal Law <s= 622.7(10) 

A trial court may take into account the condi- 
tional nature of a co-defendant's offer to testify 
against granting a motion for severance of defen- 
dants. Williams v. U.S., 2005, 884 A.2d 587. 
Criminal Law <s=> 622.7(10) 

Ordinarily, if appellate court determined that 
trial court did not fully consider all relevant factors 
for severance of defendants, appellate court would 
remand for further consideration of severance mo- 
tion, but remand was not warranted where, on the 
record, trial court had but one option, namely to 
grant severance motion; co-defendant's proffered 
testimony that he did not see defendant with gun 
had powerful exculpatory potential because it sug- 
gested that defendant was never in possession of 
gun found in car, and if credited, it directly contra- 
dicted a fact necessary to prove weapons offense, 
and both counsel apprised court of problem posed 
by co-defendant's Fifth Amendment privilege and 
proposed solution significantly supported conclu- 
sion that co-defendant's testimony was reasonably 
likely to be forthcoming. Williams v. U.S., 2005, 
884A.2d587. Criminal Law ®=> 622.7(10) 

The mere fact that two co-defendants' defenses 
are separate, distinct and antagonistic and that 
each may have a better chance at acquittal if tried 
separately is not sufficient for a grant of sever- 
ance. Roy v. U.S., 2005, 871 A.2d 498, certiorari 
denied 126 S.Ct. 2346, 547 U.S. 1162, 164 L.Ed.2d 
839. Criminal Law <£==> 622.7(6) 

Generally, when individuals have been charged 
together, there is a strong presumption that they 
should be tried together; a severance may be 
granted, however, if trying the individuals together 
prejudices any party. McCullough v. U.S., 2003, 
827 A.2d 48. Criminal Law <&=> 622.6(2); Criminal 
Law <^ 622.7(3) 

18.5. Burden of proof 

A conclusory assertion on the part of the movant 
that severance of defendants is necessary to enable 
him to present the exculpatory testimony of a co- 
defendant is insufficient for severance. Williams v. 
U.S., 2005, 884 A.2d 587. Criminal Law <3=> 
622.8(2) 

Defendant seeking to have his trial severed from 
that of co-defendant must identify not only a spe- 
cific right jeopardized by a joint trial, but also the 
particular facts of the case that give rise to the 
risk of prejudice, and when the risk of prejudice is 
high, a trial court is more likely to determine that 
separate trials are necessary. Williams v. U.S., 
2005, 884 A.2d 587. Criminal Law <3=> 622.7(3); 
Criminal Law <^> 622.8(2) 

19. Review 

Ordinarily, if appellate courts determine that the 
trial court did not fully consider all relevant factors 
for severing defendants' trials, a remand for fur- 
ther consideration of the severance motion by the 
trial judge under the proper standard is in order. 



Law <S=> 1181.5(3.1) 

The trial court enjoys wide latitude in determin- 
ing whether severance of defendants is required, 
and appellate court does not lightly conclude that 
the trial court has abused its discretion. Williams 
v. U.S., 2005, 884 A.2d 587. Criminal Law <3=> 
622.6(3); Criminal Law <^ 1148 

Court of Appeals reviews the trial court's denial 
of motions to sever for abuse of discretion, and will 
reverse only upon showing that defendants suf- 
fered manifest prejudice by being tried jointly. 
Roy v. U.S., 2005, 871 A.2d*498, certiorari denied 
126 S.Ct. 2346, 547 U.S. 1162, 164 L.Ed.2d 839. 
Criminal Law G=° 1148; Criminal Law ®=° 1166(6) 

Since the trial court's decision to deny severance 
of offenses involving adult complainant from those 
offenses involving juvenile complainants relied 
upon the theory of mutual admissibility, the State 
could not argue on appeal that, despite the error in 
this reliance, the trial court's decision was proper 
because the evidence of each offense was separate 
and distinct. McFerguson v. U.S., 2005, 870 A.2d 
1199. Criminal Law <3=> 1134.60 

A denial of severance will only be overturned for 
an abuse of discretion. McCullough v. U.S., 2003, 
827 A.2d 48. Criminal Law <^ 1148 

Defendant's argument that introduction of evi- 
dence that co-defendant had previously been seen 
with gun was prejudicial to defendant was not 
raised as grounds for severing murder trial, nor 
did defendant object to admissibility of gun evi- 
dence on that ground during trial, and thus argu- 
ment would be reviewed for plain error' on appeal. 
McCullough v. U.S., 2003, 827 A.2d 48. Criminal 
Law C=^ 1035(2) 

Trial court did not commit plain error in denying 
defendant's motion for severance of murder trial 
on ground that introduction of evidence that co- 
defendant had previously been seen with gun was 
prejudicial to defendant; gun was admitted into 
evidence for limited, permissible purpose, to show 
that defendants had means to commit crime, and, 
even if evidence w T ere only probative of the charges 
against co-defendant, there was no evidence that 
defendant's substantial rights were affected, since 
trial court gave limiting instructions to jury that 
they should think of proceedings as two separate 
trials and that they were to consider evidence 
against defendants separately. McCullough v. 
U.S., 2003, 827 A.2d 48. Criminal Law 0=» 1035(2) 

Misjoinder is subject to a harmless error analy- 
sis. Sanders v. U.S., 2002, 809 A.2d 584, certiorari 
denied 123 S.Ct. 1602, 538 U.S. 937, 155 L.Ed. 2d 
340, appeal after new sentencing hearing 975 A.2cl 
165, certiorari denied 130 S.Ct. 815, 175 L.Ed.2d 
572. Criminal Law <&=» 1167(2) 

Order denying severance of trials for defendants 
jointly charged with committing offense will not be 
disturbed absent abuse of discretion. McCoy v. 
U.S., 2000, 760 A.2d 164, certiorari denied * 121 
S.Ct. 1636, 532 U.S. 987, 149 L.Ed.2d 496. certiora- 
ri denied 121 S.Ct, 2257, 533 U.S. 909, 150 L.Ed.2d 
243, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 
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151 L.Ed.2cl 163, certiorari denied 122 S.Ct. 486, denied a fair trial and due process of law. McCoy 

534 U.S. 1005, 151 L.Ed.2d 399. Criminal Law ©=> v. U.S., 2000, 760 A.2d 164, certiorari denied 121 

n4g S.Ct. 1636. 532 U.S. 987, 149 L.Ed.2d 496, certiora- 
ri denied 121 S.Ct. 2257, 533 U.S. 909, 150 L.Ed.2d 

Finding of abuse of discretion in denial of sever- 2 43, certiorari denied 122 S.Ct. 227, 534 U.S. 900, 

ance of trials for defendants jointly charged with 151 L.Ed.2d 163, certiorari denied 122 S.Ct. 486, 

committing offense requires a determination that 534 U.S. 1005, 151 L.Ed.2d 399. Criminal Law ©==> 

joint trial did in fact result in a defendant being 622.7(3) 

Subchapter III. Sufficiency. 

§ 23-324. Subornation of perjury. 

In every information or indictment for subornation of perjury, or for corrupt bargaining or 
contracting with others to commit perjury, it shall be sufficient to set forth the substance of 
the offense charged upon the defendant, without setting forth the bill, answer, information, 
indictment, declaration, or any part of any record or proceeding either in law or equity, and 
without setting forth the commission or authority of the court, or person or persons before 
whom the perjury was committed, or was agreed or promised to be committed, any law, 
usage, or custom to the contrary notwithstanding. 

(July 29, 1970, 84 Stat. 612, Pub. L. 91-358, title II, § 210(a); May 10, 2005, D.C. Law 15-356, § 3(a)(1), 
52 DCR 1178.) 

Historical and Statutory Notes 

Effect of Amendments referred to the Committee on Judiciary. The Bill 

D.C. Law 15-356, in the section heading, substi- was adopted on first and second readings on Octo- 

tuted "subornation" for 'subordination". ber 5, 2004, and November 9, 2004, respectively. 

Legislative History of Laws Signed by the Mayor on November 30, 2004, it was 

Law 1.5-356, the "Felony Sexual Assault Statute assigned Act No. 15-634 and transmitted to both 

of Limitations Act of 2004", was introduced in Houses of Congress for its review. D.C. Law 

Council and assigned Bill No. 15-785, which was 15-356 became effective on May 2005. 

Subchapter IV. Fictitious Name Indictments. 

§ 23-331. Fictitious name indictments for first or second degree sexual abuse 
or first or second degree child sexual abuse. 

(a) A defendant may be prosecuted for first or second degree sexual abuse or first or 
second degree child sexual abuse by indictment under a fictitious name, such as "John Doe" 
or "Jane Doe," if, at the time of indictment, the defendant's true name is unknown and the 
defendant's identity has been established with reasonable certainty by the means of forensic 
testing of nuclear deoxyribonucleic acid ("DNA") evidence or DNA evidence with a compara- 
ble level of accuracy with nuclear DNA evidence. 

(b) Mitochondrial DNA ("mtDNA") and Y-DNA cannot be used for the purposes of 
prosecuting by indictment under a fictitious name a defendant whose true name is unknown 
under subsection (a) of this section. 

(c) Nothing in this section shall be construed as prohibiting the use or admissibility of 
mtDNA, Y-DNA, or similar genetic material for any purpose other than obtaining a fictitious 
name indictment pursuant to subsection (a) of this section. 

(May 10, 2005, D.C. Law 15-356, § 3(b), 52 DCR 1176; Mar. 2, 2007, D.C. Law 16-191, § 45, 53 DCR 
6794.) 

Historical and Statutory Notes 

Effect of Amendments Legislative History of Laws 

D.C. Law 16-191 made a technical change in the Law 15-356, the "Felony Sexual Assault Statute 

language of D.C. Law 15-356 that resulted in no ° f Limitations Act of 2004" was introduced in 

change in text Council and assigned Bill No. 15-785, which was 

k J ' referred to the Committee on Judiciary. The Bill 

was adopted on first and second readings on Octo- 
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ber 5, 2004, and November 9, 2004, respectively. 
Signed by the Mayor on November 30, 2004, it was 
assigned Act No. 15-634 and transmitted to both 
Houses of Congress for its review. D.C. Law 
15-356 became effective on May 10, 2005. 

Law 16-191, the "Technical Amendments Act of 
2006", was introduced in Council and assigned Bill 
No. 16-760, which was referred to the Committee 
of the whole. The Bill was adopted on first and 
second readings on June 20, 2006, and July 11, 
2006, respectively. Signed by the Mayor on July 



31, 2006, it was assigned Act No. 16-475 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 16-191 became effective on 
March 2, 2007. 
Effective Dates 

Section 4 of D.C. Law 15- provides as follows: 

"Sec. 4. Applicability. 

"This act shall apply to an offense committed 
before its effective date only if the statute of 
limitations for the offense has not expired prior to 
the effective date." 



Chapter 5 

Warrants and Arrests. 



Section 

23-501. 



Subchapter I. Definitions. 



Definitions. 



Subchapter II. Search Warrants. 

23-521. Nature and issuance of search warrants. 

23-522. Applications for search warrants. 

23-523. Time of execution of search warrants. 

23-524. Execution of search warrants. 

Subchapter III. Wire Interception 

and Interception of Oral 

Communications. 



23-541. 
23-542. 

23-543. 



Definitions. 

Interception, disclosure, and use of wire 
or oral communications prohibited. 

Possession, sale, distribution, manufac- 
ture, assembly, and advertising of wire 
or oral communication intercepting de- 
vices prohibited. 



Section 

23-546. Applications for authorization or approv- 
al of interception of wire or oral com- 
munications. 

23-547. Procedure for authorization or approval 
of interception of wire or oral commu- 
nications. 

Subchapter IV. Arrest Warrant 
and Summons. 

23-561. Issuance, form, and contents. 
23-562. Execution and return. 
23-563. Territorial and other limits. 

Subchapter V. Arrest Without Warrant. 

23-581. Arrests without warrant by law ? enforce- 
ment officers. 

23-582. Arrests without warrant by other per- 
sons. 



§ 23-501. Definitions. 



Subchapter I. Definitions. 



Notes of Decisions 



2. Law enforcement officers — In general 

Police officer's refusal to allow business owner to 
enter premises after another person claimed own- 
ership and called police was not a "seizure"; the 
dispute between concerning the right to the prem- 



ises was being litigated, and the police w r ere con- 
fronted with conflicting information on ownership. 
Weishapl v. Sowers, 2001, 771 A.2d 1014. 
Searches And Seizures <©=» 13.1 



Subchapter II. Search Warrants. 

§ 23-521. Nature and issuance of search warrants. 

(a) Under circumstances described in this subchapter, a judicial officer may issue a search 
warrant upon application of a law enforcement officer or prosecutor. A warrant may 
authorize a search to be conducted anywhere in the District of Columbia and may be executed 
pursuant to its terms. 

(b) A search warrant may direct a search of any or all of the following: 
(1) one or more designated or described places or premises; 
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(2) one or more designated or described vehicles; 

(3) one or more designated or described physical objects; or 

(4) designated persons. 

(c) A search warrant may direct the seizure of designated property or kinds of property, 
and the seizure may include, to such extent as is reasonable under all the circumstances, 
taking physical or other impressions, or performing chemical, scientific, or other tests or 
experiments of, from, or upon designated premises, vehicles, or objects. 

(d) Property is subject to seizure pursuant to a search warrant if there is probable cause to 
believe that it — 

(1) is stolen or embezzled; 

(2) is contraband or otherwise illegally possessed; 

(3) has been used or is possessed for the purpose of being used, or is designed or 
intended to be used, to commit or conceal the commission of a criminal offense; or 

(4) constitutes evidence of or tends to demonstrate the commission of an offense, the 
identity of a person participating in the commission of an offense, or the identity of a 
person who is the victim of a crime. 

(e) A search warrant may be addressed to a specific law enforcement officer or to any 
classification of officers of the Metropolitan Police Department of the District of Columbia or 
other agency authorized to make arrests or execute process in the District of Columbia, 

(f) A search warrant shall contain — 

(1) the name of the issuing court, the name and signature of the issuing judicial officer, 
and the date of issuance; 

(2) if the warrant is addressed to a specific officer, the name of that officer, otherwise, 
the classifications of officers to whom the warrant is addressed; 

(3) a designation of the premises, vehicles, objects, or persons to be searched, sufficient 
for certainty of identification; 

(4) a description of the property whose seizure is the object of the warrant; 

(5) a direction that the warrant be executed during the hours of daylight or, where the 
judicial officers have found cause therefor, including one of the grounds set forth in section 
23-522(c)(l), an authorization for execution at any time of day or night; and 

(6) a direction that the warrant and an inventory of any property seized pursuant thereto 
be returned to the court on the next court day after its execution. 

(July 29, 1970, 84 Stat. 614, Pub. L. 91-358, title II, § 210(a); Oct. 26, 1974, 88 Stat. 1455, Pub. L. 93-481, 
§ 4(b); Apr. 30, 1988, D.C. Law 7-104, § 7(a), 35 DCR 147; June 3, 2011, D.C. Law 18-376, § 4, 58 DCR 

944.) 

Historical and Statutory Notes 

Effect of Amendments was introduced in Council and assigned Bill No. 

D.C. Law 18-376 rewrote subsec. (d)(4), which 18-1009, which was referred to the Committee on 

formerly read: Public Safety and the Judiciary. The Bill was 

"(4) constitutes evidence of or tends to demon- adopted on first and second readings on November 

strate the commission of an offense or the identity 9, 2010, and December 7, 2010, respectively. 

of a person participating in the commission of an Signed by the Mayor on January 20, 2011, it was 



offense.' 



assigned Act No. 18-712 and transmitted to both 



Legislative History of Laws Houses of Congress for its review. D.C. Law 

Law 18-376, the "Attorney General Subpoena 18-376 became effective on June 3, 2011. 
Authority Authorization Amendment Act of 2010", 

United States Supreme Court 

Motor vehicles, Vehicle stops at highway checkpoints, drug 

Checkpoints and roadblocks, interdiction programs, motor vehicle 

searches and seizures, see City of India- 



Searches and seizures, automobiles, high- 
way checkpoints, lack of individualized 



napolis v. Edmond, 2000, 121 S.Ct. 447, 

"'" y • Y 1 ™ 1 ™ 1 ;? ;r^ JV^T^ZTm' 531 U.S. 32, 148 L.Ed.2d 333, reconsider- 

suspicion, investigation .01 crime, see 1JJ1- . > 

nois v. Lidster, 2004, 124 S.Ct. 885, 540 atl0n demed - 

U.S. 419, 157 L.Ed.2d 843. Search warrants, 
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Description of person and things to be seized, 
Search warrants, failure to describe persons 
and things to be seized, description in 
search warrant application, good faith ex- 
ception to exclusionary rule, qualified im- 
munity from civil rights liability, see Groh 
v. Ramirez, 2004, 124 S.Ct. 1284, 540 U.S. 
551, 157 L.Ed.2d 1068. 

Mode of entry, 

Search and seizure, knock and announce 
rule, reasonable waiting period, forced en- 
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try, destruction of evidence, exigent cir- 
cumstances, see U.S. v. Banks, 2003, 124 
S.Ct. 521, 540 U.S. 31, 157 L.Ed.2d 343, 
on remand 355 F.3d 1188. 

Warrantless searches, 

Searches and seizures, warrantless search 
authorized by condition of probation, rea- 
sonable suspicion standard, see U.S. v. 
Knights, 200, 122 S.Ct. 587, 534 U.S. 112, 
151 L.Ed.2d 497. 



Notes of Decisions 



Issuance of warrant 7.5 
Standing to challenge search 
Suppression 10.3 



10.5 



1. Construction and application 

Knock-and-announce statutes regarding entry to 
a dwelling by police executing a search warrant 
should be accorded a generous construction rather 
than a grudging one. District of Columbia v. 
Mancouso, 2001, 778 A.2d 270. Searches And Sei- 
zures <3=> 143.1 

4. Probable cause — In general 

The question of probable cause to search is to be 
viewed from the vantage point of a prudent, rea- 
sonably cautious police officer guided by his expe- 
rience and training. Dockery v. U.S., 2004, 853 
A.2d 687, on remand 1996 WL 34366676, on re- 
mand 1996 WL 34366675. Searches And Seizures 
<3=>40.1 

Probable cause to search is measured by the 
totality of the circumstances. Dockery v. U.S., 
2004, 853 A.2d 687, on remand 1996 WL* 34366676, 
on remand 1996 WL 34366675. Searches And 
Seizures <$=> 40.1 

Probable cause for issuance of search warrant to 
take blood sample from defendant was established 
by statements in supporting affidavit that homicide 
victim was murdered by strangulation, that defen- 
dant was a co-worker of victim and lived short 
distance away from her apartment, that witnesses 
identified potential suspect as a "stocky" man who 
called victim's first name at front door of apart- 
ment building, and that defendant had been arrest- 
ed on two prior occasions for similar crimes, i.e., an 
assault and a murder in which both victims were 
choked. Jones v. U.S., 2003, 828 A.2d 169, certio- 
rari denied 124 S.Ct. 1182, 540 U.S. 1166, 157 
L.Ed.2d 1214. Searches And Seizures <£=> 114 

The requirement of probable cause to justify the 
seizure of physical evidence is a flexible, common- 
sense standard, which merely requires that the 
facts available to the officer would warrant a per- 
son of reasonable caution in the belief that certain 
items may be contraband or stolen property or 
useful as evidence of a crime. Umanzor v. U.S., 
2002, 803 A.2d 983, certiorari denied 124 S.Ct. 198, 
540 U.S. 871, 157 L.Ed.2d 130, post-conviction 
relief denied 2004 WL 5332497, reconsideration 



denied 2004 WL 5332496. Searches And Seizures 
<3=>40.1 

The question of probable cause to search or to 
arrest is to be viewed from the vantage point of a 
prudent, reasonably cautious police officer guided 
by his experience and training. Quintanilla v. 
U.S., 2002, 788 A.2d 564. Arrest <&=> 63.4(2); 
Searches And Seizures <&=> 40.1 

Probable cause to search or to arrest is meas- 
ured by the totality of the circumstances. Quin- 
tanilla v. U.S., 2002, 788 A2d 564. Arrest @=> 
63.4(2); Searches And Seizures <£=> 40.1 

Probable cause to search convenience store for 
drugs was demonstrated by affidavit that crack 
cocaine was being sold near store, confidential 
source engaged a known drug seller in a conversa- 
tion, the seller then entered the store, exited it a 
short time later, and made a hand to hand action 
with the confidential source, and the source turned 
over crack cocaine to the police although he had 
none before the transaction; even if the confiden- 
tial source was not a trustworthy source of infor- 
mation that drugs were probably inside of the 
store, the investigating officer was experienced in 
drug investigations and averred in the affidavit 
that illicit drugs are generally kept in a convenient 
place in order to limit general access to them, but 
yet have them available for sale. Quintanilla v. 
U.S., 2002, 788 A.2d 564. Controlled Substances 
&=> 148(4) 

5. Informants, probable cause 

Probable cause to search defendant's apartment 
for evidence of drug distribution and victim's mur- 
der was demonstrated by affidavit; affidavit stated 
that confidential informant had told police that 
defendant traveled to particular location to pick up 
drugs and that defendant would come back to 
apartment to prepare it for distribution, affidavit 
stated that eyewitness to victim's murder positive- 
ly identified defendant as one of individuals who 
shot at victim. Dockery v. U.S., 2004, 853 A.2d 
687, on remand 1996 WL 34366676, on remand 
1996 WL 34366675. Controlled Substances <3=> 
148(4); Searches And Seizures ^ 118 

6. Staleness, probable cause 

Although some information contained in officer's 
probable cause affidavit was dated six years prior 
to search, in investigation of distribution of con- 
trolled substance, information was not stale, since 
information consisted of ongoing criminal activity 
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of defendant and others, and older information was 
coupled with recently obtained information. Dock- 
ery v. U.S., 2004, 853 A.2d 687, on remand 1996 
WL 34366676, on remand 1996 WL 34366675. 
Searches And Seizures <>^ 121.1 

Instead of measuring stateness of facts con- 
tained in affidavit for search warrant solely by 
counting the days on a calendar, courts must also 
concern themselves with the following variables: 
the character of the crime the background of the 
criminal, the thing' to be seized, and the place to be 
searched. Dockery v. U.S., 2004, 853 A.2d 687, on 
remand 1996 WL 84366676, on remand 1996 WL 
34366675. Searches And Seizures ®=> 121.1 

7.5. Issuance of warrant 

The issuance of a search warrant signifies that a 
judicial officer has made a determination that 
there are reasonable grounds to believe that the 
information underlying the warrant is true and is 
of sufficient reliability and timeliness to justify a 
search. Dockery v. U.S., 2004, 853 A.2d 687, on 
remand 1996 WL 34366676, on remand 1996 WL 
34366675. Searches And Seizures <£=> 117; 
Searches And Seizures ©=> 1.21.1 

8. Scope of search 

It was objectively unreasonable for District of 
Columbia police officers to rely upon search war- 
rant in executing nighttime search of residence, 
and thus officers were not entitled to qualified 
immunity from liability in § 1983 action, where 
District of Columbia law specifically prohibited 
nighttime searches unless expressly authorized, 
search warrant did not explicitly authorize night- 
time search, and search warrant affidavit did not 
request or establish probable cause for nighttime 
search. Youngbey v. District of Columbia, 2011, 
766 F.Supp.2d 197. Civil Rights ^ 1376(6) 

Under District of Columbia law, search warrant 
did not authorize nighttime search, and thus offi- 
cers' planning and execution of nighttime search of 
residence violated Fourth Amendment, where pre- 
printed search warrant did not strike out "day- 
time" or "any time of the day or night*' designa- 
tions, and search warrant affidavit did not request 
or provide any evidence justifying nighttime 
search. Youngbey v. District of Columbia, 2011, 
766 F.Supp.2d 197. Searches and Seizures <3^ 146 

Partial strip search of halfway house inmate was 
reasonable, and did not implicate Fourth Amend- 
ment protections; search was conducted because 
there had been prior seizure of contraband from 
inmate, inmate was observed by corrections officer 
acting in peculiar manner upon his return to facili- 
ty in early evening, and there had been seizure of 
contraband from another inmate earlier that day, 
search was conducted in restroom and was halted 
after drugs were recovered, and no body-cavity 
search was conducted. Griffin v. U.S., 2004, 850 
A.2d313. Prisons @=> 248 

Although the Fourth Amendment is violated 
when property is seized in the absence of a war- 
rant issued on the basis of probable cause, the 
plain view doctrine serves as one exception to this 
requirement by allowing the warrantless seizure of 
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evidence observed in plain sight when: (i) an offi- 
cer does not violate the Fourth Amendment in 
arriving at the place from which the evidence could 
be plainly viewed; (2) the evidence's incriminating 
character is immediately apparent; and (3) the 
officer has a lawful right of access to the object 
itself. Umanzor v. U.S.", 2002, 803 A.2d 983, certio- 
rari denied 124 S.Ct. 198, 540 U.S. 871, 157 
L.Ed.2d 130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Searches And Seizures <>^ 47.1 

9, Time of execution 

Issue of whether police officers were entitled to 
qualified immunity in civil rights action under 
Fourth Amendment for planning and conducting 
4:00 a.m. search on warrant that did not authorize 
nighttime search and breaking and entering into 
plaintiffs' home without knocking and announcing 
their presence turned on question of law, and thus 
Court of Appeals had jurisdiction to conduct de 
novo review of trial court's denial of qualified 
immunity as "final decision," since officers did not 
contest that they did not knock and announce 
before entering into plaintiffs' home and there was 
no dispute that officers executed search warrant 
during nighttime. Youngbey v. March, C.A.D.C. 
2012, 2012 WL 1292582. Federal Courts @=> 579; 
Federal Courts <£=> 776 

Reasonable police officer could have believed 
that executing nighttime search without knocking 
did not violate Fourth Amendment, and thus offi- 
cers who did execute such warrant were entitled to 
qualified immunity in arrestees' § 1983 action, 
where there was probable cause to believe that 
person who was suspected of committing murder 
lived at residence being searched, officer had some 
reason to think that such person would be in 
possession of weapon listed in warrant, and officer 
had reasonable grounds to believe that such person 
was easily provoked to violence and that, once 
provoked, would not be inclined to back down. 
Youngbey v. March, C.A.D.C.2012, 2012 WL 
1292582. Civil Rights @=> 1376(6) 

10. Entry 

The Fourth Amendment incorporates the com- 
mon-law requirement that police officers entering 
a dwelling must knock on the door and announce 
their identity and purpose before attempting forc- 
ible entry. "Artis v. U.S., 2002, 802 A.2d 959, 
certiorari denied 123 S.Ct, 2099, 538 U.S. 1045, 155 
L.Ecl.2d 1084. Searches And Seizures <3^ 54; 
Searches And Seizures e^ 143.1 

The knock and announce rule is not designed to 
protect the privacy of the home or the interests of 
all who reside there in preserving that privacy 
even in their absence; rather, it is to warn those 
persons who are present to prepare themselves for 
a lawful police intrusion and to open the door and 
peaceably admit the police and, thus, serves to 
protect (1) the interest in avoiding needless shock, 
fright, embarrassment, and violence that might be 
caused by an unannounced entry and (2) the inter- 
est in avoiding physical damage to property. Artis 
v. U.S., 2002, 802 A.2d 959, certiorari denied 123 
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S.Ct. 2099, 538 U.S. 1045, 155 L.Ed.2d 1084. 
Searches And Seizures <&=> 54; Searches And Sei- 
zures <3=> 143.1 

An entry through a closed but unlocked door is 
considered a "breaking" and hence subject to the 
statutory 'knock-and-announce' rule for entry to a 
dwelling by police executing a search warrant. 
District of Columbia v. Mancouso, 2001, 778 A.2d 
270. Searches And Seizures ^ 143.1 

The common-law "knock-and-announce" princi- 
ple extant at the time of the framing of the Consti- 
tution forms a part of the reasonableness inquiry 
under the Fourth Amendment, regarding entry to 
a dwelling by police executing a search warrant. 
District of Columbia v. Mancouso, 2001, 778 A.2d 
270. Searches And Seizures ®=» 143.1 

At least three purposes underlie the knock-and- 
announce requirement for entry to a dwelling by 
police executing a search warrant: (1) it reduces 
the potential for violence to both the officers and 
the occupants of the house into which entry is 
sought; (2) it guards against the needless destruc- 
tion of private property; and (3) it symbolizes the 
respect for individual privacy summarized in the 
adage that "a man's house is his castle." District 
of Columbia v. Mancouso, 2001, 778 A.2d 270. 
Searches And Seizures <3=> 143.1 

The protection of a citizen's home from forced 
entry is at the core of the values secured by the 
Fourth Amendment and by the knock-and-an- 
nounce statute. District of Columbia v. Mancouso, 
2001, 778 A.2d 270. Searches And Seizures <&=> 
143.1 

Neither inevitable discovery doctrine nor inde- 
pendent source doctrine excused violation of 
"knock and announce" statute by police officers 
executing warrant for search of dwelling. District 
of Columbia v. Mancouso, 2001, 778 A.2d 270. 
Criminal Law <&=> 392.39(11); Criminal Law <s=> 
392.39(12) 

10.3. Suppression 

The government's violation of District of Colum- 
bia law by filing a copy of the warrant for the 
search of an apartment and return with the Supe- 
rior Court a day late did not require suppression of 
the evidence seized during the search. U.S. v. 
Johnson, 2008, 574 F.Supp.2d 154. Searches And 
Seizures e=> 150 

Trial court's pretrial credibility finding, in favor 
of police officer who prepared search warrant ap- 
plication, at suppression hearing at which trial 
court found that such officer did not know of 
defendant's then-pending civil suit against two oth- 
er officers and had not been directed by those 
officers to get a warrant to search defendant's 
home for drugs, could not be relied on by trial 
court when determining whether defendant made a 
proffer of witness bias that was sufficient to war- 
rant bias cross-examination of officers who were 
present when search warrant was executed, which 
proffer involved the defense's theory that officers 
at scene when search warrant was executed were 
biased because of the civil suit or may have been 
improperly influenced by the two officers defen- 
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dant was suing, one of whom was in the room when 
drugs were found on defendant and the other of 
whom was part of the search team. Howard v. 
U.S., 2009, 978 A.2d 1202. Witnesses <s=> 373 

10.5. Standing to challenge search 

Defendants, who were employees of charter 
school, lacked standing to challenge police officers' 
warrantless entry into school and subsequent 
search and seizure, as defendants did not have 
legitimate expectation of privacy in hallway or 
foyer, or outer portion of main office when officers 
entered school.' Gatlin v. U.S., 2003, 833 A.2d 995. 
Searches And Seizures <3=> 164 

Question of whether an employee has a reason- 
able expectation of privacy in the invaded place, as 
necessary for employee to have standing to chal- 
lenge validity of search and seizure, must be ad- 
dressed on a case-by-case basis. Gatlin v. U.S., 
2003, 833 A.2d 995. Searches And Seizures c=> 162 

A legitimate expectation of privacy in the invad- 
ed place, which defendant must have in order to 
challenge validity of search and seizure, turns on 
consideration of all of the surrounding circum- 
stances, including but not limited to defendant's 
possessory interest. Gatlin v. U.S., 2003, 833 A.2d 
995. Searches And Seizures <S=> 162 

Resident washing his car near his dwelling, and 
resident directly across the street from the dwell- 
ing, had standing to challenge violation by police of 
"knock and announce" statute regarding execution 
of search warrant for the dwelling, where the 
residents were within earshot and eyeshot of the 
dwelling. District of Columbia v. Mancouso, 2001, 
778 A.2d 270. Criminal Law <&=> 392.41 

An individual with the present possessory inter- 
est in the premises searched has standing to chal- 
lenge that search even though he was not present 
when the search was made. District of Columbia 
v. Mancouso, 2001, 778 A.2d 270. Searches And 
Seizures <§=> 161 

11. Review 

In considering a challenge to the validity of a 
search warrant, reviewing court accords deference 
to the decision of the judge or magistrate who 
issued the warrant. Jones v. U.S., 2003, 828 A.2d 
169, certiorari denied 124 S.Ct. 1182, 540 U.S. 
1166, 157 L.Ecl.2d 1214. Searches And Seizures 
<3=>200 

An appellate court reviewing a challenge to va- 
lidity of a warrant should accord deference to the 
judicial decision of the judge or magistrate who 
issued the warrant, so long as there is a substan- 
tial basis for concluding the existence of probable 
cause. Dockery v. U.S., 2004, 853 A.2d 687, on 
remand 1996 WL 34366676, on remand 1996 WL 

34366675. Criminal Law c=> 1134.49(4) 

In reviewing a challenge to the validity of a 
warrant, an appellate court considers only the 
content of the supporting affidavit. Docker v v. 
U.S., 2004, 853 A.2d 687, on remand 1996 WL 

34366676, on remand 1996 WL 34366675. 
Searches And Seizures <5= 5 200 

Whether probable cause to seize physical evi- 
dence exists is a mixed question of law and fact in 
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which legal questions predominate and, conse- the content of the supporting affidavit. Quintanilla 

quently, an appellate court reviews the trial court's v . U.S., 2002, 788 A.2d 564. Criminal Law ©=* 

legal determinations de novo while giving deferen- 1134,4 
tial review to the underlying facts. Umanzor v. 

U.S., 2002, 803 A.2d 983, certiorari denied 124 The court reviewing a challenge to the validity of 

S.Ct. 198, 540 U.S. 871, 157 L.Ed.2d 130, post- a warrant should accord deference to the judicial 

conviction relief denied 2004 WL 5332497, recon- decision of the judge or magistrate who issued the 

sideration denied 2004 WL 5332496. Criminal warrant, so long as there is a substantial basis for 

Law ©^ 1139; Criminal Law ©=> 1158.2 concluding the existence of probable cause. Quin- 

In reviewing a challenge to the validity of a tanilla v. U.S., 2002, 788 A.2d 564. Searches And 

warrant, the Court of Appeals may consider only Seizures «s=> 200 

§ 23-522. Applications for search warrants. 

(a) Each application for a search warrant shall be made in writing, or by telephone or other 
appropriate means, including facsimile transmissions or other electronic communications, 
upon oath or affirmation to a judicial officer, pursuant to the Superior Court Rules of 
Criminal Procedure. 

(b) Each application shall include — 

(1) the name and title of the applicant; 

(2) a statement that there is probable cause to believe that property of a kind or 
character described in section 23-521 (d) is likely to be found in a designated premise, in a 
designated vehicle or object, or upon designated persons; 

(3) allegations of fact supporting such statement; and 

(4) a request that the judicial officer issue a. search warrant directing a search for and 
seizure of the property in question. 

The applicant may also submit depositions or affidavits of other persons containing allegations 
of fact supporting or tending to support those contained in the application. 

(c) The application may also contain a request that the search warrant be made executable 
at any hour of the day or night upon the ground that there is probable cause to believe that 
(1) it cannot be executed during the hours of daylight, (2) the property sought is likely to be 
removed or destroyed if not seized forthwith, or (3) the property sought is not likely to be 
found except at certain times or in certain circumstances. Any request made pursuant to this 
subsection must be accompanied and supported by allegations of fact supporting such request. 

(July 29, 1970, 84 Stat. 615, Pub. L. 91-358, title II, § 210(a); Oct. 26, 1974, 88 Stat. 1455, Pub. L. 93-481, 
§ 4(c); Oct. 17, 2002, D.C. Law 14-194, § 802, 49 DCR 5306.) 

Historical and Statutory Notes 
Effect of Amendments Legislative History of Laws 

D.C. Law 14-194 rewrote subsec. (a) which had p or Law 14-194, see notes following § 23-113. 

read as follows: 

"(a) Each application for a search warrant shall 
be made in writing upon oath or affirmation to a 
judicial officer." 

United States Supreme Court 

Description of person and things to be seized, ception to exclusionary rule, qualified im- 

Search warrants, failure to describe persons munity from civil rights liability, see Groh 

and things to be seized, description in v. Ramirez, 2004, 124 S.Ct. 1284, 540 U.S. 

search warrant application, good faith ex- 551, 157 L.Ed. 2d 1068. 

Notes of Decisions 

Challenge to affidavit 8 the facts support probable cause for issuance of a 

search or arrest warrant. Harris v. U.S., 2003, 

834A.2dl06. Criminal Law &* 211(2) 

4. Probable cause — In general An oath or affirmation in support of a search or 

The deep meaning of an oath to tell the truth arrest warrant reminds both the investigator seek- 

permits magistrates to rely on an officer's good ing the warrant and the magistrate issuing it of 

faith in reporting facts when determining whether the importance and solemnity of the process in- 
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volved. Harris v. U.S., 2003, 834 A.2d 106. Crimi- 
nal Law <^ 211(2); Searches And Seizures <$=» 109 

The warrant clause of the Fourth Amendment 
encourages careful reflection by officers by requir- 
ing search and arrest warrant applications to be 
supported by oath or affirmation; gravity of an 
oath or affirmation is an essential aid to truth in 
the fact-seeking process. Harris v. U.S., 2003, 834 
A.2d 106. Criminal Law <3=» 211(3); Searches And 
Seizures 112 

A court trusts that police officers will reflect 
carefully before asking a magistrate to find proba- 
ble cause to invade interests protected by the 
Fourth Amendment by issuing a search or arrest 
warrant. Harris v. U.S., 2003, 834 A2d 106. 
Criminal Law ©^ 211(3); Searches And Seizures 
<&=> 112 

5. Affidavits, probable cause 

Although a prosecutor may not vouch for the 
truthfulness of every third party statement report- 
ed by the officer in the affidavit supporting a 
search or arrest warrant by approving the warrant 
application, the prosecutor certainly endorses the 
officer's conclusion that probable cause exists to 
believe that the crime described in the affidavit 
was committed. Harris v. U.S., 2003, 834 A.2d 
106. Criminal Law <^> 211(3); Searches And Sei- 
zures <£=» 101 

A court assumes that prosecutors will not give 
their approval to search or arrest warrant affida- 
vits and applications lightly, and a court presumes 
that prosecutors are aware of the significance of 
truthful affidavits and the gravity of the interests 
to be invaded. Harris v. U.S., 2003, 834 A2d 106. 
Criminal Law <£> 211(3); Searches And Seizures 
<S=>112 

The ability of a magistrate to evaluate the exis- 
tence of probable cause to support issuance a 
search or arrest warrant depends upon the integri- 
ty of the supporting affidavit, which should only 
contain information that is believed or appropriate- 
ly accepted by the affiant as true. Harris v. U.S., 
2003, 834 A.2d 106. Criminal Law ©^ 211(3); 
Searches And Seizures <£=> 112 

An affidavit submitted in support of a search or 
arrest warrant implicates fundamental constitu- 
tional rights. Harris v. U.S., 2003, 834 A.2d 106. 
Searches And Seizures «>=> 105.1 

Probable cause for issuance of search warrant to 
take blood sample from defendant was established 
by statements in supporting affidavit that homicide 
victim was murdered by strangulation, that defen- 
dant was a co-worker of victim and lived short 
distance away from her apartment, that witnesses 
identified potential suspect as a "stocky" man who 
called victim's first name at front door of apart- 



ment building, and that defendant had been arrest- 
ed on two prior occasions for similar crimes, i.e., an 
assault and a murder in which both victims were 
choked. Jones v. U.S., 2003, 828 A2d 169, certio- 
rari denied 124 S.Ct. 1182, 540 U.S. 1166, 157 
L.Ed.2d 1214. Searches And Seizures &=> 114 

7. Time of execution 

Under District of Columbia law, residents' negli- 
gence per se claim based on police officers' viola- 
tion of statute prohibiting nighttime searches ab- 
sent specific authorization was not barred by fact 
that residents also asserted intentional tort claims 
against officers, where claim alleged negligence on 
officers' part in executing and planning search, and 
that conduct was separate from conduct, such as 
pointing firearms, upon which residents based 
their allegations of intentional torts. Youngbey v. 
District of Columbia, 2011, 766 F.Supp.2d 197, 
reversed in part 2012 WL 1292582. District of 
Columbia <^> 7 

Under District of Columbia law, police officers' 
nighttime search of residence was unauthorized, 
and thus officers' entry into residence did not 
constitute defense to residents' trespass claim, 
where search warrant did not explicitly authorize 
nighttime search, and search warrant affidavit did 
not request or establish probable cause for night- 
time search. Youngbey v. District of Columbia, 
2011, 766 F.Supp.2d 197, reversed in part 2012 WL 
1292582. Trespass @=> 24 

Under District of Columbia law, search warrant 
did not authorize nighttime search, and thus offi- 
cers' planning and execution of nighttime search of 
residence violated Fourth Amendment, where pre- 
printed search warrant did not strike out "day- 
time" or "any time of the day or night" designa- 
tions, and search warrant affidavit did not request 
or provide any evidence justifying nighttime 
search. Youngbey v. District of Columbia, 2011, 
766 F.Supp.2d 197, reversed in part 2012 WL 
1292582. Searches and Seizures <^> 146 

8. Challenge to affidavit 

To challenge search warrant affidavit successful- 
ly, defendant must meet, by a preponderance of 
the evidence, a four-prong test: (1) affidavit con- 
tained false statements, (2) false statements were 
made knowingly and intentionally or with a reck- 
less disregard for the truth, (3) false statements 
were material to issue of probable cause, and (4) 
without false statements, affidavit is insufficient to 
establish probable cause; if defendant meets all 
four prongs, warrant must be voided and its fruits 
suppressed. Jones v. U.S., 2003, 828 A2d 169, 
certiorari denied 124 S.Ct. 1182, 540 U.S. 1166, 157 
L.Ed.2d 1214. Searches And Seizures ^ 112 



§ 23-523. Time of execution of search warrants. 

(a) A search warrant shall not be executed more than ten days after the date of issuance 
and shall be returned to the court after its execution or expiration in accordance with section 
23-521(0(6). 

(b) A search warrant may be executed on any day of the week and, in the absence of 
express authorization in the warrant pursuant to section 23-521(f)(5), shall be executed only 
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during the hours of daylight. For the purposes of this subsection, the term "hours of 
daylight" means between 6:00 a.m. and 9:00 p.m. 

(June 3, 1997, D.C. Law 11-275, § 14(b), 44 DCR 1408; Dec. 10, 2009, D.C. Law 18-88, § 221, 56 DCR 
7413.) 

Historical and Statutory Notes 



Effect of Amendments 

D.C. Law .18-88, in subsec. (b), added the second 
sentence. 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 221 of Omnibus Public Safety and Justice 
Emergency Amendment Act of 2009 (D.C. Act 
18-181, August 6, 2009, 56 DCR 6903). 



For temporary (90 day) amendment of section, 
see § 221 of Omnibus Public Safety and Justice 
Congressional Review Emergency Amendment Act 
of 2009 (D.C. Act 18-227, October 21, 2009, 56 
DCR 8668). 
Legislative History of Laws 

For Law 18-88, see notes following § 23-110. 



Notes of Decisions 



6. Night, time of execution 

Under District of Columbia law, search warrant 
did not authorize nighttime search, and thus offi- 
cers' planning and execution of nighttime search of 
residence violated Fourth Amendment, where pre- 
printed search warrant did not strike out "day- 
time" or "any time of the day or night" designa- 
tions, and search warrant affidavit did not request 
or provide any evidence justifying nighttime 
search. Youngbey v. District of Columbia, 2011, 
766 F.Supp.2d 197". Searches and Seizures <3=> 146 

It was objectively unreasonable for District of 
Columbia police officers to rely upon search war- 
rant in executing nighttime search of residence, 
and thus officers were not entitled to qualified 
immunity from liability in § 1983 action, where 
District of Columbia law specifically prohibited 
nighttime searches unless expressly authorized, 
search warrant did not explicitly authorize night- 
time search, and search warrant affidavit did not 
request or establish probable cause for nighttime 
search. Youngbey v. District of Columbia, 2011, 
766 F.Supp.2d 197. Civil Rights &=> 1376(6) 

Under District of Columbia law, police officers' 
nighttime search of residence was unauthorized, 
and thus officers' entry into residence did not 



constitute defense to residents' trespass claim, 
where search warrant did not explicitly authorize 
nighttime search, and search warrant affidavit did 
not request or establish probable cause for night- 
time search. Youngbey v. District of Columbia, 
2011, 766 F.Supp.2d 197. Trespass @=* 24 

Under District of Columbia law, residents of 
house that was improperly subjected to nighttime 
search belonged to class protected by statute pro- 
hibiting nighttime searches without specific author- 
ization, and thus stated negligence per se claims 
against police officers who allegedly violated stat- 
ute. Youngbey v. District of Columbia, 2011, 766 
F.Supp.2d 197." District of Columbia <&* 7 

Under District of Columbia law, residents' negli- 
gence per se claim based on police officers' viola- 
tion of statute prohibiting nighttime searches ab- 
sent specific authorization was not barred by fact 
that residents also asserted intentional tort claims 
against officers, where claim alleged negligence on 
officers' part in executing and planning search, and 
that conduct was separate from conduct, such as 
pointing firearms, upon which residents based 
their allegations of intentional torts. Youngbey v. 
District of Columbia, 2011, 766 F.Supp.2d 197. 
District of Columbia <3=> 7 



§ 23-524. Execution of search warrants. 



United States Supreme Court 



Consent, 

Search and seizure, reasonable expectation 
of privacy, reporting to police of positive 
drug results from diagnostic urine tests of 
state hospital obstetrics patients an un- 
reasonable search without patient con- 
sent, see Ferguson v. City of Charleston 
(U.S.S.C. 2001) 121 S.Ct.' 1281, 532 U.S. 
67, 149 L.Ecl.2d 205, on remand 308 F.3d 
380. 

Domicile, 

Refusal to allow defendant to enter resi- 
dence without police officer until search 
warrant obtained, drug possession, see 
Illinois v. McArthur, ' U.S.IU.2001, 121 
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S.Ct. 946, 531 U.S. 326, 148 L.Ed.2d 838, 
on remand 296 Ill.Dec. 442, 331 Ill.App.3d 
1151, 835 N.E.2d 476. 
Exceptions to warrant requirement, 

Automobile exception, 

Searches and seizures, privacy interest, ve- 
hicle fuel tank, border searches, reason- 
able suspicion, see U.S. v. Flores-Monta- 
no, 2004, 124 S.Ct. 1582, 541 U.S. 149, 158 
L.Ed.2d 311, on remand 377 F.3d 1105. 

Search incident to arrest, 
Warrantless and nonconsensual search of 
home, probable cause to arrest, state- 
ments by suspect outside home, see New 
York v." Harris, U.S.N.Y.1990, 110 S.Ct. 
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1640, 495 U.S. 14, 109 L.Ed.2d 13, on 
remand 568 N.Y.S.2d 702, 77 N.Y.2d 434, 
570 N.E.2d 1051. 
Warrantless searches, 

Reasonableness requirement, 

Searches and seizures, warrantless search 
authorized by condition of probation, rea- 
sonable suspicion standard, see U.S. v. 
Knights, 2001, 122 S.Ct. 587, 534 U.S. 112, 
151 L.Ed.2d 497, on remand 278 F.3d 920. 
Sup Ion of evidence 

Search and seizure, warrantless entry and 
search, suppression of evidence, see Kirk 
v. Louisiana, 2002, 122 S.Ct. 2458, 536 
U.S. 635, 153 L.Ed.2d 599, on remand 833 
So.2d 418, 2000-0190 (La.App. 4 Cir. 
11/13/02). 
Mode of entry, 
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Search and seizure, knock and announce 
rule, reasonable waiting period, forced en- 
try, destruction of evidence, exigent cir- 
cumstances, see U.S. v. Banks, 2003, 124 
S.Ct. 521, 540 U.S. 31, 157 L.Ed.2d 343, 
on remand 355 F.3d 1188. 

Schools 

Drug testing 

Schools, suspicionless drug testing of all 
competitive extracurricular activities par- 
ticipants, Fourth Amendment, reasonable 
means of furthering important govern- 
mental interest, see Board of Education 
of Independent School District No. 92 of 
Pottawatomie County v. Earls, 2002, 122 
S.Ct. 2559, 536 U.S. 822, 153 L.Ed.2d 735, 
on remand 300 F.3d 1222. 



Notes of Decisions 



Curative admissibility 6.7 
Exclusionary rule 5.5 
Incidental search of premises 6.3 
Protective sweep 6.4 
Standing to challenge search 6.5 



1. Multiple sovereignties 

An entry through a closed but unlocked door is 
considered a "breaking" and hence subject to the 
statutory 'knock-and -announce' rule for entry to a 
dwelling by police executing a search warrant. 
District of Columbia v. Mancouso, 2001, 778 A.2d 
270. Searches And Seizures <£=> 143.1 

The common-law "knock- and-announce" princi- 
ple extant at the time of the framing of the Consti- 
tution forms a part of the reasonableness inquiry 
under the Fourth Amendment, regarding entry to 
a dwelling by police executing a search warrant. 
District of Columbia v. Mancouso, 2001, 778 A.2d 
270. Searches And Seizures <£=> 143.1 

2. Entry — In general 

Officers seeking to execute arrest warrant of 
suspect had reasonable belief that suspect resided 
at defendant's apartment, and therefore could en- 
ter apartment to effect arrest; officer had learned 
that suspect had moved out residence where offi- 
cer had believed suspect to reside, officer subse- 
quently was told that if suspect was not at resi- 
dence officer believed suspect was residing at, that 
suspect would be with defendant, and officer inter- 
viewed several employees at defendant's apart- 
ment building and learned that suspect was living 
in defendant's apartment. Dockery v. U.S., 2004, 
853 A.2d 687, on remand 1996 WL 34366676, on 
remand 1996 WL 34366675. Arrest <$=> 68.2(10) 

Even assuming that defendants, who were em- 
ployees of charter school, had standing to chal- 
lenge police officers' warrantless entry into school 
and subsequent search and seizure, defendants' 
Fourth Amendment rights were not implicated by 
officers' warrantless entry into common, public 



areas of school. Gatlin v. U.S., 2003, 833 A2d 995. 
Schools <&=> 169.5 

The Fourth Amendment ban on police bringing 
members of the media or other third parties into a 
home during the execution of a warrant when the 
presence of the third parties is not in aid of the 
execution of the warrant surely applies to entries 
onto grounds appurtenant to a home, such as a 
backyard. Artis v. U.S., 2002, 802 A.2d 959, certio- 
rari denied 123 S.Ct. 2099, 538 U.S. 1045, 155 
L.Ed.2d 1084. Searches And Seizures <^> 142 

The Fourth Amendment incorporates the com- 
mon-law requirement that police officers entering 
a dwelling must knock on the door and announce 
their identity and purpose before attempting forc- 
ible entry. * Artis v. U.S., 2002, 802 A2d 959, 
certiorari denied 123 S.Ct 2099, 538 U.S. 1045, 155 
L.Ed.2d 1084. Searches And Seizures <^> 54; 
Searches And Seizures <a» 143.1 

The knock and announce rule is not designed to 
protect the privacy of the home or the interests of 
all who reside there in preserving that privacy 
even in their absence; rather, it is to warn those 
persons who are present to prepare themselves for 
a lawful police intrusion and to open the door and 
peaceably admit the police and, thus, serves to 
protect (1) the interest in avoiding needless shock, 
fright, embarrassment, and violence that might be 
caused by an unannounced entry and (2) the inter- 
est in avoiding physical damage to property. Artis 
v. U.S., 2002, 802 A2d 959, certiorari denied 123 
S.Ct. 2099, 538 U.S. 1045, 155 L.Ed.2d 1084. 
Searches And Seizures <&=> 54; Searches And Sei- 
zures <&=> 143.1 

At least three purposes underlie knock-and -an- 
nounce requirement imposed on police officers exe- 
cuting search warrant: (1) it reduces the potential 
for violence to both the police officers and the 
occupants of the house into which entry is sought; 
(2) it guards against the needless destruction of 
private property; and (3) it symbolizes the respect 
for individual privacy. U.S. v. Owens, 2002, 788 
A2d 570. Searches And Seizures &=> 143.1 
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Important purpose of the knock-and-announce 
statute is that it safeguards against the possibility 
that police officers may be mistaken for prowlers 
or unlawful intruders. U.S. v. Owens, 2002, 788 
A.2d 570. Searches And Seizures <&=> 143.1 

In regard to knock-and-announce requirement 
before entry to execute search warrant, there is no 
bright-line rule that waiting fifteen seconds or less 
is per se unreasonable while waiting that length of 
time or more is per se reasonable under the 
Fourth Amendment. U.S. v. Owens, 2002, 788 
A.2d 570. Searches And Seizures <3=» 143.1 

At least three purposes underlie the knock-and- 
announce requirement for entry to a dwelling by 
police executing a search warrant: (1) it reduces 
the potential for violence to both the officers and 
the occupants of the house into which entry is 
sought; (2) it guards against the needless destruc- 
tion of private property; and (3) it symbolizes the 
respect for individual privacy summarized in the 
adage that "a man's house is his castle." District 
of Columbia v. Mancouso, 2001, 778 A.2d 270. 
Searches And Seizures <&=> 143.1 

The protection of a citizen's home from forced 
entry is at the core of the values secured by the 
Fourth Amendment and by the knock-and-an- 
nounce statute. District of Columbia v. Mancouso, 
2001, 778 A2d 270. Searches And Seizures <&=> 
143.1 

Neither inevitable discovery doctrine nor inde- 
pendent source doctrine excused violation of 
"knock and announce" statute by police officers 
executing warrant for search of dwelling. District 
of Columbia v. Mancouso, 2001, 778 A.2d 270. 
Criminal Law C=> 392.39(11); Criminal Law <£=> 
392.39(12) 

Purposes of knock and announce rule are (1) 
reduction of potential violence to both occupants 
and police resulting from unannounced entry, (2) 
prevention of unnecessary property damage, and 
(3) protection of occupant's right to privacy. 18 
U.S.C.A. § 3109; D.C.Code 1981, § 23-524. ' Cole- 
man v. U.S., 1999, 728 A.2d 1230, certiorari denied 
120 S.Ct. 256, 528 U.S. 909, 145 L.Ed.2d 215. 
Searches And Seizures ®=» 54; Searches And Sei- 
zures <&=> 143.1 

3. Constructive refusal of entry 

Police did not violate knock-and-announce stat- 
ute by forcibly entering defendant's apartment to 
execute warrant to search for weapons, as circum- 
stances allowed police to infer that defendant con- 
structively refused entry, even though police wait- 
eel only 15 seconds to enter after making full 
announcement of their purpose; in the preceding 
30 seconds, defendant learned that a police officer 
whom he knew personally was requesting entry, 
where officer knocked three times in that period 
and announced himself in a loud voice. U.S. v. 
Owens, 2002, 788 A.2d 570. Searches And Sei- 
zures <£=> 143.1 

In considering a claim of constructive refusal, as 
justification for forced entry in order to execute 
search warrant under knock-and-announce statute, 
the courts engage in a highly contextual analysis, 
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examining all the circumstances of the case, to 
determine whether the police inference was rea- 
sonable. U.S. v. Owens, 2002, 788 A.2cl 570. 
Searches And Seizures <$=> 148.1 

When police are seeking entry under the knock- 
and-announce statute in order to execute a search 
warrant, a significant time lapse is required to 
justify a conclusion that admittance was refused. 
U.S. v. Owens, 2002, 788 A.2d 570. Searches And 
Seizures <£=> 143.1 

When police seek entry under the knock-and- 
announce statute in order to execute a search 
warrant, size of the premises to be searched is a 
relevant factor in determining whether the time 
that elapsed after the announcement was sufficient 
for police to conclude that entry was refused. U.S. 
v. Owens, 2002, 788 A.2d 570." Searches And Sei- 
zures <s=» 143.1 

4. Exigent circumstances, entry 

Officer's warrantless entry into defendant's resi- 
dence, following which defendant pointed a long 
gun at officer and officer withdrew, was reasonable 
pursuant to the emergency aid exception to the 
Fourth Amendment's warrant requirement; when 
officers arrived at residence in response to a com- 
plaint of a disturbance, they found a pickup truck 
in the driveway with its front smashed, damaged 
fenceposts along the side of the property, and 
three broken house windows, the giatt still on the 
ground outside, officers noticed blood on the hood 
of the pickup and on clothes inside of it, as well as 
on one of the doors to the house, through a window 
the officers could see defendant inside the house, 
screaming and throwing things, they saw 7 that de- 
fendant had a cut on his hand, and they asked him 
whether he needed medical attention, but defen- 
dant ignored these questions and demanded, with 
accompanying profanity, that the officers go to get 
a search wan-ant. Michigan v. Fisher, 2009, 130 
S.Ct. 546, 175 L.Ed.2d 410. Searches And' Sei- 
zures <>=> 42. 1 

Danger to an officer can constitute exigent cir- 
cumstances sufficient to excuse compliance with 
the knock-and-announce requirement entirely, an 
information pertaining to potential danger facing 
the officers upon their announcement and entry 
can also be relevant in determining when the 
officers reasonably inferred constructive refusal of 
admittance. Atchison v. U.S., 2009, 982 A2d 1138, 
certiorari denied 130 S.Ct. 1549, 176 L.Ed.2d 140. 
Searches And Seizures <§» 143.1 

Law enforcement officers substantially complied 
with the knock-and-announce statute by waiting 15 
seconds after knocking twice to forcibly enter de- 
fendant's apartment pursuant to a search warrant; 
the officers could have reasonably inferred that 
they had been constructively refused admittance 
after 15 seconds, given that the warrant was exe- 
cuted at a one-bedroom residence in. the middle of 
the afternoon in connection with a murder investi- 
gation and that the officers had reason to believe 
that a suspect w r as inside the residence with access 
to a firearm. Atchison v. U.S., 2009, 982 A.2d 
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1138, certiorari denied 130 S.Ct. 1549, 176 L.Ed.2d 
140. Searches And Seizures ®=> 143.1 

In order to justify a no-knock entry, the police 
must have a reasonable suspicion that knocking 
and announcing their presence, under the particu- 
lar circumstances, would be dangerous or futile, or 
that it would inhibit the effective investigation of 
the crime by, for example, allowing the destruction 
of evidence. Artis v. U.S., 2002, 802 A.2d 959, 
certiorari denied 123 S.Ct. 2099, 538 U.S. 1045, 155 
L.Ed.2d 1084. Searches And Seizures ©=> 54; 
Searches And Seizures <£==> 143.1 

In a danger-fraught situation, the officers who 
are seeking entry under the knock-and-announce 
statute in order to execute a search warrant may 
more reasonably infer that entry was refused than 
under other circumstances. U.S. v. Owens, 2002, 
788 A2d 570. Searches And Seizures <^> 143.1 

5. Ruse, entry 

Guiding factor in determining whether entry 
into dwelling effected by a ruse is reasonable is 
whether ruse frustrates purposes of knock and 
announce rule. U.S.CA. Const.Am.end. 4; 18 
U.S.C.A. § 3109; D.C.Code 1981, § 23-524. Cole- 
man v. U.S., 1999, 728 A.2d 1230, certiorari denied 
120 S.Ct. 256, 528 U.S. 909, 145 L.Ed.2d 215. 
Searches And Seizures G^ 54; Searches And Sei- 
zures <s^ 143.1 

Entry in dwelling obtained by means of a ruse 
does not constitute a "breaking" within meaning of 
knock-and-announce statutes. 18 U.S.CA. § 3109; 
D.C.Code 1981, § 23-524. Coleman v. U.S., 1999, 
728 A2d 1230, certiorari denied 120 S.Ct. 256, 528 
U.S. 909, 145 L.Ed.2d 215. Searches And Seizures 
<£==> 54; Searches And Seizures e^ 143.1 

Entry into defendant's house by officers with 
valid search warrant, by use of ruse about burgla- 
ry call on defendant's elderly, invalid mother, did 
not violate local and federal knock-and-announce 
statutes. 18 U.S.CA. § 3109; D.C.Code 1981, 
§ 23-524. Coleman v. U.S., 1999, 728 A2d 1230, 
certiorari denied 120 S.Ct. 256, 528 U.S. 909, 145 
L.Ed.2d 215. Searches And Seizures <^> 143.1 

Entry into defendant's house by officers with 
valid search warrant, by use of ruse about burgla- 
ry call on defendant's elderly, invalid mother, was 
reasonable under Fourth Amendment; potential 
for violence was greatly reduced by type of ruse 
employed, ruse reduced possible danger of harm to 
defendant's mother that might have resulted if 
entry had been denied and police found it neces- 
sary to break down door, effectiveness of ruse 
forestalled any destruction of property that might 
otherwise have resulted, and privacy of occupants 
was maintained because officers at door knocked 
and waited to get permission to enter from mother. 
U.S.CA. Const.Amend. 4; 18 U.S.CA. § 3109; 
D.C.Code 1981, § 23-524. Coleman v. U.S., 1999, 
728 A.2d 1230, certiorari denied 120 S.Ct. 256, 528 
U.S. 909, 145 L.Ed.2d 215. Searches And Seizures 
e==> 143.1 
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5.5. Exclusionary rule 

Whether the exclusionary rule is appropriately 
imposed in a particular case is an issue separate 
from the question whether the Fourth Amendment 
rights of the party seeking to invoke the rule were 
violated by police* conduct. Artis v. U.S., 2002, 802 
A.2d 959, certiorari denied 123 S.Ct. 2099, 538 U.S. 
1045, 155 L.Ed.2d 1084. Criminal Law <^ 
392.4(2); Criminal Law <3=> 392.37 

When media representatives are present in vio- 
lation of the Fourth Amendment during execution 
of a search warrant, the exclusionary rule applies 
to evidence that media representatives help to 
recover, but not to evidence that the police lawfully 
recover without media help. Artis v. U.S., 2002, 
802 A.2d 959, certiorari denied 123 S.Ct. 2099, 538 
U.S. 1045, 155 L.Ed.2d 1084. Criminal Law <^ 
392.16(5) 

Evidence that police acquire during a search 
with the media present, but without media help, is 
not excludable merely because it was recovered in 
the neighborhood of a Fourth Amendment viola- 
tion. Artis v. U.S., 2002, 802 A.2d 959, certiorari 
denied 123 S.Ct, 2099, 538 U.S. 1045, 155 L.Ed.2d 
1084. Criminal Law <^> 392.16(5) 

Any Fourth Amendment violation from police 
officers inviting a television news crew to join them 
when they searched defendant's home and back- 
yard did not require exclusion of weapons and 
ammunition found and recovered by police on their 
own without media help. Artis v. U.S., 2002, 802 
A2d 959, certiorari denied 123 S.Ct. 2099, 538 U.S. 
1045, 155 L.Ed.2d 1084. Criminal Law <^> 
392.16(5) 

Evidence obtained by way of a knock and an- 
nounce violation may be suppressed on motion by a 
defendant with standing to challenge the violation. 
Artis v. U.S., 2002, 802 A2d 959, certiorari denied 
123 S.Ct. 2099, 538 U.S. 1045, 155 L.Ed.2d 1084. 
Criminal Law <^ 392.16(6) 

The rights assured by the Fourth Amendment 
are personal rights, which may be enforced by 
exclusion of evidence only at the instance of one 
whose own protection was infringed by the search 
and seizure. Artis v. U.S., 2002, 80*2 A.2d 959, 
certiorari denied 123 S.Ct. 2099, 538 U.S. 1045, 155 
L.Ed.2d 1084. Criminal Law ®=» 392.41 

Statutory violation by waiting seven weeks to 
return search warrant to superior court did not 
prejudice defendant and, therefore, did not justify 
exclusion of lawfully seized evidence; the police did 
furnish a copy of the warrant to defendant's family 
on the day of the search. Artis v. U.S., 2002, 802 
A.2d 959, certiorari denied 123 S.Ct. 2099, 538 U.S. 
1045, 155 L.Ed.2d 1084. Criminal Law <s=> 
392.16(5) 

6. Incidental searches of persons 

Police officers had authority to frisk defendant's 
jacket, which resulted in the seizure of a gun, as 
warrant authorized a search for firearms and am- 
munition, including two guns that could easily be 
concealed in a jacket pocket, and when police were 
refused entry into defendant's apartment, they 
could reasonably believe that anyone inside was 
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associated with the firearms. U.S. v. Owens, 2002, 
788 A2d 570. Searches And Seizures ©^ 148 

Searches of defendant's person subsequent to 
his arrest, which resulted in the seizure of marijua- 
na and crack cocaine, were lawful as incident to his 
arrest. Bates v. U.S., 2000, 766 A.2d 500. Arrest 
^ 71.1(6) 

6.3. Incidental search of premises 

Search that revealed gun underneath pillow was 
a valid search incident to a lawful arrest; police 
officers went to defendant's house with an arrest 
warrant for him knowing that he was suspected of 
being dangerous and unpredictable and a threat to 
the community, the pillow was very close to defen- 
dant at the time of his arrest, since he had his 
head on, and his hands under, the pillow T when the 
police arrived, and the pillow was lifted shortly 
after defendant's arrest. Young v. U.S., 2009, 982 
A.2d 672, certiorari denied 131 S.Ct. 176, 178 
L.Ed.2d 106. Arrest <&=» 71.1(5) 

6.4. Protective sweep 

Police officers had reasonable suspicion to con- 
duct broader-type protective sweep of home follow- 
ing defendant's arrest, including search of base- 
ment bedrooms and the space between mattresses 
and box springs in bedrooms, which revealed am- 
munition; officers knew that defendant was a mur- 
der suspect and that his arrest warrant for failure 
to appear was based on a separate carrying a 
pistol without a license (CPWL) case, and defen- 
dant had not yet been positively identified as the 
man they were looking for at the time the protec- 
tive sweep commenced. Young v. U.S., 2009, 982 
A.2d 672, certiorari denied 131 S.Ct. 176, 178 
L.Ed.2d 106. Searches And Seizures <^ 71 

6.5. Standing to challenge search 

Defendants, who were employees of charter 
school, lacked standing to challenge police officers' 
warrantless entry into school and subsequent 
search and seizure, as defendants did not have 
legitimate expectation of privacy in hallway or 
foyer, or outer portion of main office when officers 
entered school. Gatlin v. U.S., 2003, 833 A.2d 995. 
Searches And Seizures ©^ 164 

A resident does not have standing to complain of 
a violation of the knock and announce requirement 
of the Fourth Amendment, if he was away from 
the scene entirely, did not have a proprietary 
interest in the property, and had little or nothing 
at stake when the police made a forcible entry 
without first knocking and announcing their pres- 
ence. Artis v. U.S., 2002, 802 A.2d 959, certiorari 
denied 123 S.Ct. 2099, 538 U.S. 1045, 155 L.Ed.2d 
1084. Searches And Seizures ©^164 

A family member lacks standing when the ille- 
gality is merely failure to follow the knock-and- 
announce procedures of the Fourth Amendment, if 
that person was absent at the time of the entry 
and, if the unannounced entry caused damage to 
the premises, that person does not contribute to 
the maintenance of the premises. Artis v. U.S., 
2002. 802 A2d 959, certiorari denied 123 S.Ct. 
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2099, 538 U.S. 1045, 155 L.Ed.2d 1084. Searches 
And Seizures ©=> 164 

Absent resident who did not own premises and 
was not responsible for upkeep lacked standing to 
challenge violation of knock and announce rule; 
even though he had an interest in a working front 
door, that interest alone is too slight to be deemed 
substantial, and the violation did not infringe an 
interest that the Fourth Amendment was designed 
to protect. Artis v. U.S., 2002, 802 A.2d 959, 
certiorari denied 123 S.Ct, 2099, 538 U.S. 1045, 155 
L.Ed.2d 1084. Searches And Seizures ©^ 164 

Absent resident lacked standing to complain of 
the police use of force by handcuffing members of 
his family during execution of a search warrant. 
Artis v. U.S., 2002, 802 A2d 959, certiorari denied 
123 S.Ct. 2099, 538 U.S. 1045, 155 L.Ed.2d 1084. 
Searches And Seizures <§=> 164 

Standing, as a proxy for whether one may assert 
the protections of either the knock-and-announce 
statute or the Fourth Amendment, does not impli- 
cate the subject matter jurisdiction of the court. 
U.S. v. Owens, 2002, 788 A2d 570. Criminal Law 
&* 392.41 

Resident washing his car near his dwelling, and 
resident directly across the street from the dwell- 
ing, had standing to challenge violation by police of 
"knock and announce" statute regarding execution 
of search warrant for the dwelling, where the 
residents were within earshot and eyeshot of the 
dwelling. District of Columbia v. Mancouso, 2001, 
778 A2d 270. Criminal Law <^ 392.41 

An individual with the present possessory inter- 
est in the premises searched has standing to chal- 
lenge that search even though he was not present 
when the search was made. District of Columbia 
v. Mancouso, 2001, 778 A.2d 270. Searches And 
Seizures <3=^ 161 

6.7. Curative admissibility 

Under doctrine of curative admissibility, after 
defendant elicited the fact, on cross-examination of 
police sergeant, that police department had con- 
ducted an internal investigation of earlier incident 
during which defendant's arm had been broken 
during execution of a search warrant by two offi- 
cers who were also involved in a subsequent search 
which allegedly led to discovery of drugs in defen- 
dant's pocket and on the floor near defendant, 
government could respond by eliciting testimony 
on redirect examination clarifying that the police 
department routinely conducted internal investiga- 
tions when force was used by its officers, that 
sergeant was not fearful of being implicated in any 
wrongdoing, and that the internal investigation 
regarding the earlier search ultimately found that 
use of force was justified. Howard v. U.S., 2009, 
978 A.2d 1202. Witnesses ©=> 288(2) 

7. Review 

Although the Court of Appeals, when reviewing 
claim that a search violated the knock-and-an- 
nounce statute, defers to the trial court's findings 
of fact and reasonable inferences therefrom, it 
reviews de novo the ultimate legal determination 
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as to whether those facts and inferences support a U.S. v. Owens, 2002, 788 A.2cl 570. Criminal Law 
conclusion that the police violated the statute. ^ 1139 

Subchapter III. Wire Interception and Interception of Oral Communications. 

§ 23-541. Definitions. 
As used in this subchapter — 

(1) the term "wire communication" means any communication made in w 7 hole or in part 
through the use of facilities for the transmission of communications by the aid of wire, 
cable, or other like connection between the point of origin and the point of reception 
furnished or operated by any person engaged as a common carrier in providing or 
operating such facilities; 

(2) the term "oral communication" means any oral communication uttered by a person 
exhibiting an expectation that the communication is not subject to interception under 
circumstances justifying the expectation; 

(3) the term "intercept" means the aural acquisition of the contents of any ware or oral 
communication through the use of any intercepting device; 

(4) the term "intercepting device" means any electronic, mechanical, or other device or 
apparatus w T hich can be used to intercept a wire or oral communication other than — 

(A) any telephone or telegraph instrument, equipment, or facility, or any component 
thereof, (i) furnished to the subscriber or user by a communications common carrier in 
the ordinary course of its business and being used by the subscriber or user in the 
ordinary course of its business; or (ii) being used by a communications common carrier 
in the ordinary course of its business, or by an investigative or law enforcement officer in 
the ordinary course of his duties; or 

(B) a hearing aid or similar device being used to correct subnormal hearing to not 
better than normal; 

(5) the term "investigative or law 7 enforcement officer" means any officer of the United 
States or of the District of Columbia who is empowered by law to conduct investigations of 
or to make arrests for offenses enumerated in this subchapter, and any attorney authorized 
by law to prosecute or participate in the prosecution of such offenses; 

(6) the term "contents", when used with respect to any wire or oral communication, 
includes any information concerning the identity of the parties to the communication or the 
existence, substance, purport, or meaning of that communication; 

(7) the term "judge" means a judge of the Superior Court of the District of Columbia, a 
judge of the District of Columbia Court of Appeals, a judge of the United States District 
Court for the District of Columbia, or a judge of the United States Court of Appeals for the 
District of Columbia circuit; 

(8) the term "judge of competent jurisdiction" means, in addition to the judges included 
in paragraph (7) — 

(A) a judge of a United States district court or a United States court of appeals not in 
the District of Columbia; or 

(B) a judge of any court of general criminal jurisdiction of a State who is authorized by 
a statute of that State to enter orders authorizing interceptions of wire or oral 
communications; 

(9) the term "aggrieved person" means a person who was a party to any intercepted wire 
or oral communication or a person against w 7 hom the interception was directed; 

(10) the term "communication common carrier" has the same meaning which is given the 
term "common carrier" by section 3(h) of the Communications Act of 1934 (47 U.S.C. 
153(h)); and 

(11) the term "United States attorney" means the United States attorney for the District 
of Columbia or any of his assistants designated by him or otherwise designated by law to 
act in his place for the particular purpose in question. 
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(12) The term "domestic partner" shall have the same meaning as provided in 
§ 32-701(3). 

(July 29, 1970, 84 Stat. 616, Pub. L. 91-358, title II, § 210(a); June 3, 1997, D.C. Law 11-275, § 14(c), 44 
DCR 1408; Sept. 12, 2008, D.C. Law 17-231, § 24(a), 55 DCR 6758.) 



Historical and 

Effect of Amendments 

D.C. Law 17-231 added par. (12). 
Legislative History of Laws 

Law 17-231, the "Omnibus Domestic Partner- 
ship Equality Amendment Act of 2008", was intro- 
duced in Council and assigned Bill No. 17-135, 
which was referred to the Committee on Public 



Statutory Notes 

Safety and the Judiciary. The Bill was adopted on 
first and second readings on April 1, 2008, and 
May 6, 2008, respectively. Signed by the Mayor' 
on June 6, 2008, it was assigned Act No. 17^403 
and transmitted to both Houses of Congress for its 
review. D.C. Law 17-231 became effective on 
September 12, 2008. 



Notes of Decisions 



Claims 



3.5. Claims 

It was appropriate to grant leave for national 
Muslim advocacy organizations to add claim under 
Wiretap Act, as well as its counterpart under 
District of Columbia law, in action against former 
intern with organization and his father, among 



others, for claims arising when defendants ob- 
tained access to organization's facilities and docu- 
ments and subsequently published many of those 
documents; same factual allegations were raised in 
original complaint, but organizations at that time 
only asserted common law claims in connection 
with allegations. Council on American-Islamic Re- 
lations Action Network, Inc. v. Gaubatz, 2011, 793 
F.Supp.2d311. Constitutional Law <©=> 1502 



§ 23-542. Interception, disclosure, and use of wire or oral communications 

prohibited. 

United States Supreme Court 



Intentional disclosure, 

Free speech, wiretapping, intentional disclo- 
sure of illegally intercepted communica- 



tion, public interest, privacy rights, see 
Bartnicki v. Vopper, U.S,Pa,2001, 121 
S.Ct. 1753, 532 U.S. 514, 149 L.Ed.2d 787. 



Notes of Decisions 



2. Expectation of privacy 

Defendant suspected of first-degree murder did 
not have or exhibit an actual subjective expectation 
of audio privacy in police interview room, as re- 
quired in order to otherwise establish that police 
violated the Fourth Amendment and the District of 
Columbia wiretapping statute when they recorded 
defendant's cell phone calls while he was alone in 
the interview room, where defendant hide his cell 
phone and hide his face while he was speaking on 
the phone, and detective told defendant before the 
interview began that cell phones should not be 
used in the interview room. Napper v. U.S., 2011, 
22 A.3d 758, certiorari denied 132 S.Ct. 435, 181 
L.Ed.2d 283. Searches And Seizures €=> 26; Tele- 
communications c=* 1438 

Any expectation of audio privacy that defendant, 
suspected of first-degree murder, had in police 



interview room was not reasonable, as required in 
order to otherwise establish that police violated the 
Fourth Amendment and the District of Columbia 
wiretapping statute when they recorded defen- 
dant's cell phone calls while he was alone in the 
interview room, though detective answered "no" to 
defendant's question "recording this" when poly- 
graph equipment lit up, where detective also point- 
ed out that defendant was not wired to the equip- 
ment, two camera pods were clearly visible in the 
interview room, detective told defendant twice that 
he should not use his cell phone in the room, 
defendant never sought assurances of privacy in 
the room, and police department staff twice en- 
tered the room unannounced. Napper v. U.S., 
2011, 22 A.3d 758, certiorari denied 132 S.Ct. 435, 
181 L.Ed.2d 283. Searches And Seizures <®=> 26; 
Telecommunications <®=* 1438 



§ 23-543, Possession, sale, distribution, manufacture, assembly, and advertis- 
ing of wire or oral communication intercepting devices prohibited. 



United States Supreme Court 



Distribution, 
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tion, public interest, privacy rights, see 
Bartnicki v. Vopper, U.S.Pa.2001, 121 
S.Ct. 1753, 532 U.S. 514, 149 L.Ed.2d 787. 

§ 23-546. Applications for authorization or approval of interception of wire or 
oral communications. 

(a) The United States attorney may authorize, in writing, any investigative or law enforce- 
ment officer to make application to a court for an order authorizing the interception of wire or 
oral communications. 

(b) The United States attorney may authorize, in writing, any investigative or law- 
enforcement officer to make application to a court for an order of approval of the previous 
interception of any wire or oral communication, when the contents of such communication — 

(1) relate to an offense other than that specified in an order of authorization; 

(2) were intercepted in an emergency situation; or 

(3) were intercepted in an emergency situation and relate to an offense other than that 
contemplated at the time the interception was made. 

(c) An application for an order of authorization (as provided in subsection (a) of this 
section) or of approval (as provided in paragraph (2) of subsection (b) of this section) may be 
authorized only when the interception of wire or oral communications may provide or has 
provided evidence of the commission of or a conspiracy to commit any of the following 
offenses: 

(1) Any of the offenses specified in the Act entitled "An Act to establish a code of law for 
the District of Columbia", approved March 3, 1901, and listed in the following table: 

Offense: Specified in — 

Arson sections 820, 821 (D.C. Official Code, sees. 

22-301, 22-302). 

Burglary section 823 (D.C. Official Code, sec. 22-801). 

Destruction of property of value in excess of 

$1000 ' section 848 (D.C. Official Code, sec. 22-303). 

Gambling sections 863, 866, 869e (D.C. Official Code, 

sees. 22-1701, 22-1705, 22-1713). 
Kidnapping section 812 (D.C. Official Code, sec. 

22-2001). 
Murder sections 798, 800 (D.C. Official Code, sees. 

22-2101, 22-2103). 
Robbery section 810 (D.C. Official Code, sec. 

22-2801). 

(2) Bribery as specified in the Act of February 26, 1936 (D.C. Official Code, sec. 22-704). 

(3) Threats as specified in section 1501 of the Omnibus Crime Control and Safe Streets 
Act of 1968 (D.C. Official Code, sees. 22-5106, 22-1810). 

(4) Offenses involving the manufacture, distribution, or possession with intent to manu- 
facture or distribute controlled substances as specified in sections 401 through 403 of the 
District of Columbia Uniform Controlled Substances Act of 1981, effective August 5, 1981 
(D.C. Official Code, sees. 48-904.01 through 48-904.03). 

(5) Any of the offenses specified in the District of Columbia Theft and White Collar 
Crimes Act of 1982, and listed in the following table: 

Offense: Specified in — 

Extortion section 151 [D.C. Official Code, § 22-3251]. 

Blackmail section 152 [D.C. Official Code, § 22-3252]. 

Bribery section 302 [D.C Official Code, § 22-712]. 

Obstruction of Justice section 502 [D.C. Official Code, § 22-722]. 

Receiving stolen property of value in excess 

of $1000 section 132 [D.C. Official Code, § 22-3232]. 
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Theft of property of value in excess of $1000 section 111 [D.C. Official Code, § 22-3211]. 
Trafficking in stolen property section 131 [D.C. Official Code, § 22-3231]. 

(July 29, 1970, 84 Stat. 620, Pub. L. 91-358, title II, § 210(a); Dec. 1, 1982, D.C. Law 4-164, § 601(f), 29 
DCR 8976; Apr. 30, 1988, D.C. Law 7-104, § 7(c), 35 DCR 147; June 3, 2011, D.C. Law 18-377, § 14, 58 
DCR 1174.) 

Historical and Statutory Notes 

Effect of Amendments Amendment Act of 2011 (D.C. Act 19-45, April 20, 

D.C. Law 18-377, in subsec. (c)(1), substituted 2011, 58 DCR 3701). 

"value in excess of $1000" for "value in excess of Legislative History of Laws 

$200"; and, in subsec. (c)(5), substituted "value in T 10 or __ ,, u „ . / . _ , 

excess of $1000" for "value in excess of $250". . ^ ^ ' PT™! -^ ^f nd " lent 

_ Act oi 2010 , was introduced in Council and as- 

Emergency Act Amendments gigned Bm No _ lg _ 963j which wag Yeferred to the 

For temporary (90 day) amendment of section, Committee on Public Safety and the Judiciary. 

see § ol4 of Public Safety Legislation Sixty-Day The Bill was adopted on first and second readings 

Layover Emergency Amendment Act of 2010 (D.C. on December 7, 2010, and December 21, 2010, 

Act 18-693, January 18, 2011, 58 DCR 640). respectively. Signed by the Mayor on February 2, 

For temporary (90 day) amendment of section, 2011, it was assigned Act No. 18-722 and transmit- 

see § 514 of Public Safety Legislation Sixty-Day ted to both Houses of Congress for its review. 

Layover Congrewional Review Emergency D.C. Law 18-377 became effective on June 3, 2011. 

§ 23-547. Procedure for authorization or approval of interception of wire or 
oral communications. 

(a) Each application for an order authorizing or approving the interception of a wire or oral 
communication shall be made in writing upon oath or affirmation to a judge and shall state 
the applicant's authority to make the application. Each application shall include — 

(1) the identity of the investigative or law enforcement officer making the application, 
and the officer authorizing the application; 

(2) a full and complete statement of the facts and circumstances relied upon by the 
applicant to justify his belief that an order should be issued, including (A) details as to the 
particular offense that has been, is being, or is about to be committed, (B) a particular 
description of the nature and location of the facilities from which or the place where the 
communication is to be or was intercepted, (C) a particular description of the type of 
communications sought to be or which were intercepted, and (D) the identity of the person, 
if known, who committed, is committing, or is about to commit the offense and whose 
communications are to be or were intercepted; 

(3) a full and complete statement as to whether or not other investigative procedures 
have been tried and failed or why they reasonably appear or appeared to be unlikely to 
succeed if tried or to be too dangerous; 

(4) a statement of the period of time for which the interception is or was required to be 
maintained, and if the nature of the investigation is or was such that the authorization for 
interception should not automatically terminate or should not have automatically terminat- 
ed when the described type of communication has been or was first obtained, a particular 
description of facts establishing probable cause to believe that additional communications of 
the same type will or would occur thereafter; 

(5) a full and complete statement of the facts concerning all previous applications, known 
to the individual authorizing or making the application, made to any judge for authorization 
to intercept, or for approval of interceptions of, wire or oral communications involving any 
of the same persons, facilities, or places specified in the application, and the action taken by 
the judge on each such application; and 

(6) where the application is for the extension of an order, a statement setting forth the 
results thus far obtained from the interception, or a reasonable explanation of the failure to 
obtain results. 

(b) The judge may require the applicant to furnish additional testimony or documentary 
evidence in support of the application. 
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(c) Upon application the judge may enter an ex parte order, as requested or as modified, 
authorizing or approving interception of wire or oral communications within the District of 
Columbia, if the judge determines on the basis of the facts submitted by the applicant that — 

(1) there is or was probable cause for belief that the person whose communication is to 
be or was interpreted is or was committing, has committed, or is about to commit a 
particular offense enumerated in section 23-546; 

(2) there is or was probable cause for belief that particular communications concerning 
that offense will or would be obtained through the interception; 

(3) normal investigative procedures have or would have been tried and have or had failed 
or reasonably appear or appeared to be unlikely to succeed if tried or to be too dangerous; 
and 

(4) there is or was probable cause for belief that the facilities from which, or the place 
where, the wire or oral communications are to be or were intercepted were used, are being 
used, or are about to be used, in connection with the commission of the offense, or are or 
were leased to, listed in the name of, or commonly used by the person referred to in 
paragraph (1). 

(d) If the facilities from which a wire communication is to be or was intercepted are or 
were being used by, are or were about to be used by, or are or were leased to, listed in the 
name of, or commonly used by, a licensed physician, a licensed attorney, or practicing 
clergyman, or if the place where an oral communication is to be or was intercepted is or was a 
place used primarily for habitation by spouses or domestic partners, or primarily by a 
licensed physician, licensed attorney, or practicing clergyman for his own professional 
purposes, no order authorizing or approving such interception may be issued unless the court, 
in addition to the matters provided in subsection (c) of this section, determines that — 

(1) such facilities or place are or were being used or are or were about to be used in 
connection with conspiratorial activities characteristic of organized crime; and 

(2) such interceptions will be so conducted as to minimize or eliminate the number of 
interceptions of privileged wire or oral communications between licensed physicians and 
patients, licensed attorneys and clients, practicing clergymen and confidants, and spouses 
or domestic partners. 

No otherwise privileged wire or oral communication intercepted in accordance with, or in 
violation of, the provisions of this subchapter shall lose its privileged character. 

(e) Each order authorizing or approving the interception of any wire or oral communication 
shall specify — 

(1) the identity of the person, if known, or otherwise a particular description of the 
person, if known, w 7 hose communications are to be or were intercepted; 

(2) the nature and location of the communication facilities as to which, or the place 
where, authority to intercept or any approval of interception is or was granted; 

(3) a particular description of the type of communication sought to be or which was 
intercepted, and a statement of the particular offense to which it relates; 

(4) the identity of the agency authorized to intercept or whose interception is approved, 
and of the person authorizing the application; and 

(5) the period of time during or for which the interception is authorized or approved, 
including a statement as to whether or not the interception shall automatically terminate 
when the described communication has been first obtained. 

(f) An order authorizing the interception of a wire or oral communication shall, upon 
request of the applicant, direct that a communication common carrier, landlord, custodian, or 
other person shall furnish the applicant forthwith all information, facilities, or technical 
assistance necessary to accomplish the interception unobtrusively and with a minimum of 
interference with the services that such carrier, landlord, custodian, or person is according 
the person whose communications are to be intercepted. Any communication common 
carrier, landlord, custodian, or other person -furnishing such facilities or technical assistance 
shall be compensated therefore by the applicant at the prevailing rates. 

(g) No order entered under this section may authorize or approve the interception of any 
ware or oral communication for any period longer than is necessary to achieve the objective of 
the authorization, nor in any event longer than thirty days. Extensions of an order may be 
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granted, but only upon application for an extension made in accordance with subsection (a) of 
this section and the court making the findings required by subsection (c) of this section. The 
period of extension shall be no longer than the authorizing judge deems necessary to achieve 
the purposes for which it w T as granted and in no event for longer than thirty days. Every 
order and extension thereof shall contain a provision that the authorization to intercept shall 
be executed as soon as practicable, shall be conducted in such a way as to minimize or 
eliminate the interception of communications not otherwise subject to interception under this 
subchapter, and must terminate upon attainment of the authorized objective, or in any event 
in thirty days. 

(h) Whenever an order authorizing interception is entered pursuant to this subchapter, the 
order may require reports to be made to the judge who issued the order showing what 
progress has been made toward achievement of the authorized objective and the need for 
continued interception. Reports shall be made at such intervals as the judge may require. 

(July 29, 1.970, 84 Stat. 621, Pub. L. 91-358, title II, § 210(a); May 22, 1998, D.C. Law 12-114, § 3(a), 45 
DCR 486; Sept. 12, 2008, D.C. Law 17-231, § 24(b), 55 DCR 6758.) 

Historical and Statutory Notes 
Effect of Amendments "spouses or domestic partners" for "husbands and 

D.C. Law 17-231, in subsec. (d), substituted wives" in par. (2). 
"spouses or domestic partners," for "a husband Legislative History of Laws 

and wife" in the lead-in language, and substituted For Law 17-231, see notes following § 23-541. 

Subchapter IV. Arrest Warrant and Summons. 
§ 23-561. Issuance, form, and contents. 

Notes of Decisions 

In general % enter a dwelling in which the suspect lives when 

there is reason to believe he is within. Dockery v. 

U.S., 2004, 853 A.2d 687, on remand 1996 WL 
% In general 34366676, on remand 1996 WL 34366675. Arrest 

An arrest warrant founded on probable cause <&? 68.2(10) 
implicitly carries with it the limited authority to 

§ 23-562. Execution and return. 

Notes of Decisions 

1. Entry they investigated marijuana odor that emanated 

In order to authorize entry into a person's home from him, defendant was not handcuffed, placed 

to execute a warrant for his arrest, the police into police vehicle, or told that he was under 

officer's belief that the residence to be entered is arrest, and no guns were drawn. Griffin v. U.S., 

the home of the person named in the warrant need 2005, 878 A.2cl 1195. Criminal Law ©=> 411.24 

not be supported by probable cause; rather, the Test of whether a person is in custody for 

proper inquiry is whether there is a reasonable Miranda purposes is whether under all of the 

belief that the suspect resides at the place to be circumstances a reasonable man innocent of any 

entered to execute the warrant, and whether the crime would have thought he was not free to leave, 

officers have reason to believe that the suspect is Griffin v. U.S., 2005, 878 A.2d 1195. Criminal Law 

present. Dockery v. U.S., 2004, 853 A.2d 687, on @=> 411.23 

^Sfrr7r 199 A 6 WI ; 3 TJi 0n r6mand 19% WL Ultimate inquiry in determining whether a per- 

d436bb7o. Arrest &* 68.2(10) son ig in eustoc j y f or Miranda purposes is simply 

3. Miranda warnings whether there is a formal arrest or restraint on 

Defendant was not in custody for Miranda pur- freedom of movement of the degree associated 

poses, even though police officer grabbed defen- w*th a formal arrest - Gnffin v - U.S., 2005, 878 

dant by his shirt, escorted him out of hotel, and A - 2d 1195 - Criminal Law ©=> 411.23 

questioned him while officer and second officer "Custodial interrogation" under Miranda means 

stood on either side of him, each holding one of his questioning initiated by law enforcement officers 

arms; minutes before, it appeared that defendant after a person has been taken into custody or 

was running from first officer, officers restrained otherwise deprived of his freedom of action in any 

defendant to prevent him from running again while significant way. Griffin v. U.S., 2005, 878 A.2d 
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1195. Criminal Law <£=> 411.23; Criminal Law <®=» 
411.38 

Detective's statements to defendant while he 
was in custody that he was being charged with 
second-degree murder and that defendant's friend 
told police what happened were functional equiva- 
lent to express questioning for purposes of Mi- 
randa; defendant had been held incommunicado 
for over three hours, detective's statement that 
friend had told police what happened had effect of 
conveying to defendant that police had evidence of 
his guilt and was not responsive to defendant's 
preceding question of whether friend had been 
detained, and detective used classic interrogation 
techniques in establishing authority, confronting 
defendant with evidence against him, and creating 
verbal vacuum. Hill v. U.S., 2004, 858 A.2d 435. 
Criminal Law <^ 411.39 

"Interrogation," for purposes of Miranda, 
broadly comprises both express questioning and 
any words or actions on the part of the police, 
other than those normally attendant to arrest and 
custody, that the police should know are reason- 
ably likely to elicit an incriminating response from 
the suspect. Hill v. U.S., 2004, 858 A.2d 435. 
Criminal Law ®= 411.38 

Burden is on the government to prove that an 
unwarned statement of a suspect in custody was 
voluntarily given without police coercion. Hill v. 
U.S., 2004, 858 A.2d 435. Criminal Law <^> 413.35 

"Custodial interrogation" under Miranda means 
questioning initiated by law enforcement officers 
after a person has been taken into custody or 
otherwise deprived of his freedom of action in any 
significant way. U.S. v. Little, 2004, 851 A.2d 
1280. Criminal Law @=» 411.23; Criminal Law <£=> 
411.38 

Although the circumstances of each case must 
certainly influence the determination of whether 
defendant was in custody for Miranda purposes, 
the ultimate inquiry is simply whether there is a 
formal arrest or restraint on freedom of movement 
of the degree associated with a formal arrest, 
U.S. v. Little, 2004, 851 A.2d 1280. Criminal Law 
<3=» 41123 

The ultimate inquiry as to whether defendant 
was in custody for Miranda purposes is whether 
there is a formal arrest or restraint on freedom of 
movement of the degree associated with a formal 
arrest; this inquiry, in turn, requires two discrete 
determinations, including what the circumstances 
surrounding the interrogation were, and, given 
those circumstances, whether a reasonable person 
have felt he was not at liberty to terminate the 
interrogation and leave. U.S. v. Little, 2004, 851 
A.2d 1280. Criminal Law ^ 411.23 

For purposes of a Miranda analysis, once the 
scene is set and the players' lines and actions are 
reconstructed, the court must apply an objective 
test to resolve the ultimate inquiry as to whether 
there was a formal arrest or restraint on freedom 
of movement of the degree associated with a for- 
mal arrest. U.S. v. Little, 2004, 851 A.2d 1280. 
Criminal Law®= 411.23 
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Note 3 

Murder defendant was "in custody" for Miranda 
purposes during his questioning by homicide detec- 
tives; defendant was questioned for several hours 
in interview room at homicide office, after having 
been frisked, he traveled to police station in back 
seat of police vehicle seated next to detective, and 
defendant certainly knew that police meant busi- 
ness, because he had watched them as they 
searched his home for guns, he knew that they 
wanted to question him about the murder, and he 
was shown a gun during interrogation. U.S. v. 
Little, 2004, 851 A.2d 1280. Criminal Law <©=> 
411.24 

A court examines the totality of the circum- 
stances to determine whether a suspect is in custo- 
dy for Miranda purposes, and its evaluation must 
be informed by the underlying purpose of the 
Miranda rule, namely to protect individuals from 
compelled self-incrimination. Resper v. U.S., 2002, 
793 A.2d 450, certiorari denied 124 S.Ct. 274, 540 
U.S. 890, 157 L.Ed.2d 163, rehearing denied 124 
S.Ct. 1133, 540 U.S. 1143, 157 L.Ed.2d 958. Crimi- 
nal Law @=» 411.23 

Objective test is used to determine whether a 
suspect is in custody for Miranda purposes, deter- 
mined by how a reasonable person in the suspect's 
position would have understood his situation. Res- 
per v. U.S., 2002, 793 A.2d 450, certiorari denied 
124 S.Ct. 274, 540 U.S. 890, 157 L.Ed.2d 163, 
rehearing denied 124 S.Ct. 1133, 540 U.S. 1.143, 157 
L.Ed.2d 958. Criminal Law <&* 411.23 

Custody is recognized for Miranda purposes 
when there is a formal arrest or restraint on 
freedom of movement of the degree associated 
with formal arrest. Resper v. U.S., 2002, 793 A.2d 
450, certiorari denied 124 S.Ct. 274, 540 U.S. 890, 
157 L.Ed.2d 163, rehearing denied 124 S.Ct. 1133, 
540 U.S. 1143, 157 L.Ed.2d 958. Criminal Law &=> 
411.23 

Custody is imposed, and Miranda warnings are 
required, once the investigating officer physically 
deprives the suspect of his freedom of action in 
any significant way or, under the circumstances, 
leads him to believe, as a reasonable person, that 
he is so deprived. Resper v. U.S., 2002, 793A.2d 
450, certiorari denied 124 S.Ct. 274, 540 U.S. 890, 
157 L.Ed.2d 163, rehearing denied 124 S.Ct. 1133, 
540 U.S. 1143, 157 L.Ed.2d 958. Criminal Law <^> 
411.23 

Miranda requirements are only applicable when 
a suspect is in custody. Resper v. U.S., 2002, 793 
A.2d 450, certiorari denied 124 S.Ct, 274, 540 U.S. 
890, 157 L.Ed.2d 163, rehearing denied 124 S.Ct. 
1133, 540 U.S. 1143, 157 L.Ed.2d 958. Criminal 
Law &» 411.3 

If Miranda warnings are not given to a suspect 
in custody, any statements made by the suspect 
may be deemed inadmissible in evidence against 
him, regardless of whether they were given volun- 
tarily; the record must show clearly that a defen- 
dant was given the entire series of warnings and 
that he knowingly and intelligently waived those 
rights before making any statements in response 
to custodial interrogation. Fisher v. U.S., 2001, 
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Note 3 

779 A.2d 348, certiorari denied 122 S.Ct. 844, 534 of Columbia, 2001, 772 A.2d 806. Criminal Law <^> 
U.S. 1095, 151 L.Ed.2d 722. Criminal Law <^> 411.26 



41.1.3; Criminal Law <3=> 411.7; Criminal Law <&=» 
411.92 



An individual who has been temporarily detained 



rw t , , . , , , , ■ i ■ , . -> for a traffic stop generally is not considered to be 

.Defendant was not in custody at time his vehicle ... , , „ ,, & ,J ,. ,,. , Tr 



was stopped while traveling against the flow of 



"in custody" for purposes of Miranda. Karamy- 



traffic on a one-way street, and thus, no Miranda chev v - District of Columbia, 2001, 772 A.2d 806. 
warnings were required. Karamychev v. District Criminal Law ©=» 411.26 

§ 23-563. Territorial and other limits. 

(a) A warrant or summons for a felony under sections 16-1022 and 16-1024 or an offense 
punishable by imprisonment for more than one year issued by the Superior Court of the 
District of Columbia may be served at any place within the jurisdiction of the United States. 

(b) A warrant or summons issued by the Superior Court of the District of Columbia for an 
offense punishable by imprisonment for not more than one year, or by a fine only, or by such 
imprisonment and a fine, may be served in any place in the District of Columbia but may not 
be executed more than one year after the date of issuance. 

(c) A person arrested outside the District of Columbia on a warrant issued by the Superior 
Court of the District of Columbia shall be taken before a judge, commissioner, or magistrate, 
and held to answer in the Superior Court pursuant to the Federal Rules of Criminal 
Procedure as if the warrant had been issued by the United States District Court for the 
District of Columbia. 

(d) When an application alleges that (1) an act which would constitute a felony if committed 
by an adult has been committed by a child, (2) the child may not with due diligence be found 
within the District of Columbia, and (3) if the District of Columbia is a party to article XVII 
of the Interstate Compact on Juveniles, the child is not known to be in a jurisdiction which is 
a party to such article, a juvenile officer may secure a warrant for the arrest of the child as if 
he were an adult. When the child is brought before the issuing court or officer pursuant to 
the warrant he shall be ordered transferred to the Family Division of the Superior Court 
pursuant to section 16-2302. If the child is found in a jurisdiction which is a party to such 
article and if the District of Columbia is a party to such article, he shall be returned as 
provided in that article and the warrant shall be null and void. 

(July 29, 1970, 84 Stat. 628, Pub. L. 91-358, title II, § 210(a); Mar. 2, 2002, D.C. Law 14-73, § 2, 48 DCR 

9578.) 

Historical and Statutory Notes 

Effect, of Amendments gressional Review Emergency -Amendment Act of 

D.C. Law 14-73, in subsec. (a), inserted "a felony 2002 (D.C. Act 14-249, January 28, 2002, 49 DCR 
under sections 16-1022 and 16-1024" after "sum- 1047). 

Legislative History of Laws 
Emergency Act Amendments _ , , „ ^ d[T ^ ,,„.-, . ^ 

For temporary (90 day) amendment of section, t . L ™ 14 ^ th \ ^11 ^ dna PP'"g fxtradi- 



see § 2 of Parental Kidnapping Extradition Emer- 



tion Amendment Act of 2001", was introduced in 



gency Amendment Act of 2001 (D.C. Act 14-113, Council and assigned Bill No. 14-180, which was 

August 3, 2001, 48 DCR 7647). referred to the Committee on the Judiciary. The 

For temporary (90 day) amendment of section. Bil1 was adopted on first and second readings on 

see § 2 of Parental Kidnapping Extradition Legis- July 10, 2001, and September 19, 2001, respective- 

Jative Review .Emergency Amendment Act of 200.1 ly. Signed by the Mayor on October 2, 2001, it 

(D.C. Act 14-137, October 23, 2001, 48 DCR 9918). was assigned Act No. 14-134 and transmitted to 

For temporary (90 clay) amendment of section, both Houses of Congress for its review. D.C. Law 

see § 2 of Parental Kidnapping Extradition Con- 14-73 became effective on March 2, 2002. 

United States Supreme Court 

Investigative stops, meanors, see Atwater v. City of Lago 

Misdemeanors, Vista, 2001, 12.1 S.Ct. 1536, 532 U.S. 318, 

Scope of police officer's authority to make 149 L.Ed.2d 549. 
warrantless arrests for traffic misde- 
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Subchapter V. Arrest Without Warrant. 

§ 23-581. Arrests without warrant by law enforcement officers. 

(a)(1) A law enforcement officer may arrest, without a warrant having previously been 
issued therefor — 

(A) a person who he has probable cause to believe has committed or is committing a 
felony; 

(B) a person who he has probable cause to believe has committed or is committing an 
offense in his presence; 

(C) a person w T ho he has probable cause to believe has committed or is about to 
commit any offense listed in paragraph (2) and, unless immediately arrested, may not be 
apprehended, may cause injury to others, or may tamper with, dispose of, or destroy 
evidence; and 

(D) a person whom he has probable cause to believe has committed any offense which 
is listed in paragraph (3) of this section, if the officer has reasonable grounds to believe 
that, unless the person is immediately arrested, reliable evidence of alcohol or drug use 
may become unavailable or the person may cause personal injury or property damage. 
(2) The offenses referred to in subparagraph (C) of paragraph (1) are the following: 

(A) The following offenses specified in the Act entitled "An Act to establish a code of 
law for the District of Columbia", approved March 3, 1901, and listed in the following 
table: 

Offense: Specified in — 

Assault section 806 (D.C. Official Code, sec. 22-404). 

Unlawful entry section 824 (D.C. Official Code, sec. 22-3302). 

Malicious burning, destruction or injury of 

another's property "... section 848 (D. C. Official Code § 22-303). 

(B) The following offense specified in the Omnibus Public Safety Amendment Act of 
2006, effective April 24, 2007 (D.C. Law 16-306; 53 DCR 8610): 

Offense Specified in 

Voyeurism Section 105 (D.C. Official Code § 22-3531). 

(C) The following offenses specified in the District of Columbia Theft and White Collar 
Crimes Act of 1982, and listed in the following table: 

Offense: Specified in — 

Theft of property valued less than $250 section 111 [D.C. Official Code, § 22-3211]. 

Receiving stolen property section 132 [D.C. Official Code, § 22-3232]. 

Shoplifting section 113 [D.C. Official Code, § 22-3213]. 

(D) Attempts to commit the following offenses specified in the Act and listed in the 
following table: 

Offense: Specified in— 

Theft of property valued in excess of $250 . . . section 111 [D.C. Official Code, § 22-3211]. 
Unauthorized use of vehicles section 115 [D.C. Official Code, § 22-3215]. 

(E) The following offenses specified in the Illegal Dumping Enforcement Act of 1994 
[Chapter 9 of Title 8], and listed in the following table: 

Offense: Specified in — 

Unauthorized Disposal of Solid Waste section 3 [D.C. Official Code, § 8-902]. 

(F) The following offenses specified in section 113.7 of Title 12A of the District of 
Columbia Municipal Regulations (12A DCMR § 113.7). 
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Offense: Specified in- 
Illegal Construction Section 113.7 (12A DCMR § 113.7). 

(3) The offenses which are referred to in paragraph (1)(D) of this section are the 
following offenses specified in the District of Columbia Traffic Act of 1925, approved March 
3, 1925 (43 Stat. 1119; D.C. Official Code § 50-2201.01 et seq.), and listed in the following 
table: 

Offense: Specified in — 

Reckless driving section 9(b) (D.C. Official Code 

§ 50-2201.04(b)) 
Fleeing from the scene of an accident ....... section 10(a) (D.C. Official Code 

§ 50-2201.05(a)) 
Operating or physically controlling a vehicle 
when under the influence of intoxicating 
liquor or drugs, when operating ability is 
impaired by intoxicating liquor, or when 
the operator's blood, breath, or urine con- 
tains the amount of alcohol wilich is pro- 
hibited by section 10(b) section 10(b) (D.C. Official Code 

§ 50-2201. 05(b)) 
Operating a motor vehicle when the opera- 
tor's permit is revoked or suspended section 13(e) (D.C, Official Code 

§ 50-1403.01(e)). 

(a-1) A law enforcement officer may arrest a person without an arrest warrant if the 
officer has probable cause to believe the person has committed an intrafamily offense as 
provided in section 16-1031 (a). 

(a-2) A law enforcement officer may arrest a person without an arrest warrant if the 
officer has probable cause to believe the person has committed an offense as provided in 
Chapter 23 of Title 22. 

(a-3) A law enforcement officer may arrest a person without a warrant if the officer has 
probable cause to believe the person has committed an offense as provided in sections 
22-3312.01, 22-3312.02, and 22-3312.03. 

(a-4) A law enforcement officer may arrest a person without a warrant if the officer has 
probable cause to believe the person has committed the offense of unlawful entry of a motor 
vehicle as provided in [§ 22-1341]. 

(a-5) A law enforcement officer may arrest a person without a warrant if the officer has 
probable cause to believe the person has committed the offense of tampering with a detection 
device as provided in [§ 22-1211]. 

(a-6) A law enforcement officer may arrest a person without a warrant if the officer has 
probable cause to believe the person has committed the offense of engaging in an unlawful 
protest targeting a residence as provided in § 22-2752. 

(a-7) A law enforcement officer may arrest a person without a warrant if the officer has 
probable cause to believe the person has committed the offense of misdemeanor sexual abuse 
or misdemeanor sexual abuse of a child or minor as provided in sections 22-3006 and 
22-3010.01. 

(b) A law enforcement officer may, even if his jurisdiction does not extend beyond the 
District of Columbia, continue beyond the District, if necessary, a pursuit commenced within 
the District of a person who has committed an offense or who he has probable cause to 
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believe has committed or is committing a felony, and may arrest that person in any State the 
laws of which contain provisions equivalent to those of section 23-901. 

(Julv 29, 1970, 84 Stat. 629, Pub. L. 91-358, title II, § 210(a); Dec. 1, 1982, D.C. Law 4-164, § 601(g), 29 
DCR 3976; Aug. 2, 1983, D.C. Law 5-24, § 4, 30 DCR 3341; Apr. 30, 1988, D.C. Law 7-104, § 7(d), 35 
DCR 147; April 30, 1990, D.C. Law 8-261, § 3, 37 DCR 5001; May 5, 1992, D.C. Law 9-96, § 5, 38 DCR 
7274; Nov. 17, 1993, D.C. Law 10-54, § 8, 40 DCR 5450; Feb. 5, 1994, D.C. Law 10-68, 8 55(a), 40 DCR 
6311; May 20, 1994, D.C, Law 10-117, § 8(c), 41 DCR 524; June 12, 2001, D.C. Law 13-309, § 3, 48 DCR 
1613; Mar. 13, 2004, D.C. Law 15-105, § 93, 51 DCR 881; Oct. 18, 2005, D.C. Law 16-24, § 3, 52 DCR 
8080; Dec. 10, 2009, D.C. Law 18-88, § 222, 56 DCR 7413; May 26, 2011, D.C. Law 18-374, § 4, 58 DCR 
715; June 3, 2011, D.C. Law 18-377, § 15, 58 DCR 1174.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 13-309 added subsec. (a-8). 

D.C, Law 15-105, in subsec. (a)(2)(E), validated 
a previously made technical correction. 

D.C. Law 16-24 added subsec. (a)(2)(F). 

D.C. Law 18-88, in subsec. (a)(2)(A), inserted 
"Malicious burning, destruction or injury of anoth- 
er's property section 848 (D. C. Official 

Code § 22-303)."; rewrote subsec. (a)(2)(B); and 
added subsecs. (a-4) and (a-5). Prior to amend- 
ment, subsec. (a)(2)(B) read as follows: 

"(B) Attempts to commit burglary as specified 
in section 823 of An Act To establish a code of law 
for the District of Columbia, approved March 3, 
1901 (D.C. Official Code, sec. 22-801)." 

D.C. Law 18-374 added subsec. (a-6). 

D.C. Law 18-377 added subsec. (a-7). 
Temporary Amendments of Section 

Section 3 of D.C. Law 16-4 added subpar. 
(a)(2)(F) to read as follows: 

"(F) The following offenses specified in section 
113.7 of Title 12A of the District of Columbia 
Municipal Regulations (12A DCMR § 113.7; 51 
DCR 371): 

"Offense: Illegal construction Specified in 
§ 113.7 (12A DCMR § 113.7)." 

Section 6(b) of D.C. Law 16-4 provides that the 
act shall expire after 225 days of its having taken 
effect. 

Section 3 of D.C. Law 17-391 added subsec. 
(a-4) to read as follows: 

"(a-4) A law enforcement officer may arrest a 
person without a warrant if the officer has proba- 
ble cause to believe the person has committed an 
offense as provided in the GPS Anti-Tampering 
Emergency Act of 2008, passed on 2nd reading on 
January 6, 2009 (Enrolled version of Bill 
17-1072).". 

Section 5(a) of D.C. Law 17-391 provides that 
the act shall expire after 225 days of its having 
taken effect. 
Temporary Addition of Section 

Section 2 of D.C. Law 17-391 added a section to 
read as follows: 

"Sec. 2. Tampering with detection device. 

is (a) It shall be unlawful for a person who is 
required to wear a device as a condition of supervi- 
sion pursuant to a protection order, pretrial, pre- 
sentence, or prediposition release, probation, su- 



pervised release, parole, or commitment to remove 
or intentionally alter the device, or to intentionally 
interfere with or mask, or attempt to interfere 
with or mask, the operation of the device, or to 
allow any unauthorized person to remove or inten- 
tionally alter the device, or to intentionally inter- 
fere with or mask, or attempt to interfere with or 
mask, the operation of the device. For the pur- 
poses of this section, the term 'device' includes a 
bracelet, anklet, or other equipment equipped with 
electronic monitoring capability or global position- 
ing system technology. 

"(b) Whoever violates this section shall be fined 
not more than $1,000, imprisoned for not more 
than 180 days, or both." 

Section 5(a) of D.C. Law 17-391 provides that 
the act shall expire after 225 days of its having 
taken effect. 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 3 of Abatement of Nuisance Construction 
Projects Emergency Amendment Act of 2005 (D.C. 
Act 16-42, February 17, 2005, 52 DCR 3045). 

For temporary (90 day) addition, see § 2 of GPS 
Anti-Tampering Emergency Act of 2008 (D.C. Act 
17-650, January 6, 2009, 56 DCR 909). 

For temporary (90 day) amendment of section, 
see § 3 of GPS Anti-Tampering Emergency Act of 
2008 (D.C. Act 17-650, January 6, 2009, 56 DCR 
909). 

For temporary (90 day) addition, see § 2 of GPS 
Anti-Tampering Congressional Review Emergency 
Act of 2009 (D.C. Act 18-41, April 7, 2009, 56 DCR 
2674). 

For temporary (90 day) amendment of section, 
see § 2 of GPS Anti-Tampering Congressional 
Review Emergency Act of 2009 (D.C. Act 18-41, 
April 7, 2009, 56 DCR 2674). 

For temporary (90 day) amendment of section, 
see § 222 of Omnibus Public Safety and Justice 
Emergency Amendment Act of 2009 (D.C. Act 
18-181, August 6, 2009, 56 DCR 6903). 

For temporary (90 day) amendment of section, 
see § 222 of Omnibus Public Safety and Justice 
Congressional Review Emergency Amendment Act 
of 2009 (D.C. Act 18-227, October 21, 2009, 56 
DCR 8668). 

For temporary (90 day) amendment of section, 
see §§ 204, 515 of Public Safety Legislation Sixty- 
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Day Layover Emergency Amendment Act of 2010 
(D.C. Act 18-693, January 18, 2011, 58 DCR 640). 

For temporary (90 day) amendment of section, 
see §§ 204, 515 of Public Safety Legislation Sixty- 
Day Layover Congressional Review Emergency 
Amendment Act of 2011 (D.C. Act 19-45, April 20, 
2011, 58 DCR 3701). 
Legislative History of Laws 

Law 13-309, the "Anti-Graffiti Amendment Act 
of 2000", was introduced in Council and assigned 
Bill No. 13-306, which was referred to the Com- 
mittee on the Judiciary. The Bill was adopted on 
first and second readings on December 5, 2000, 
and December 19, 2000, respectively. Signed by 
the Mayor on January 16, 2001, it was assigned 
Act No. 13-560 and transmitted to both Houses of 
Congress for its review. D.C. Law 13-309 became 
effective on June 12, 2001. 

Law 15-105, the "Technical Amendments Act of 
2003", was introduced in Council and assigned Bill 
No, 15-437, which was referred to the Committee 
of the Whole. The Bill was adopted on first and 
second readings on November 4, 2003, and Decem- 
ber 2, 2003, respectively. Signed by the Mayor on 
January 6, 2004, it was assigned Act No. 15-291 
and transmitted to both Houses of Congress for its 
review. D.C. Law 15-105 became effective on 
March 13, 2004. 

Law 16-4, the "Abatement of Nuisance Con- 
struction Project Amendment Temporary Act of 
2005", was introduced in Council and assigned Bill 



No. 16-101, and was retained by Council. The Bill 
was adopted on first and second readings on Feb- 
ruary 1, 2005, and March 1, 2005, respectively. 
Signed by the Mayor on March 17, 2005, it was 
assigned Act No. 16-49 and transmitted to both 
Houses of Congress for its review. D.C. Law 16-4 
became effective on May 14, 2005. 

Law 16-24, the "Abatement of Nuisance Con- 
struction Projects Amendment Act of 2005", was 
introduced in Council and assigned Bill No. 16-30 
which was referred to the Committee on Consumer 
and Regulatory Affairs. The Bill was adopted on 
first and second readings on June 21, 2005, and 
July 6, 2005, respectively. Signed by the Mayor 
on July 14, 2005, it was assigned Act No. 16-133 
and transmitted to both Houses of Congress for its 
review. D.C. Law 16-24 became effective on Octo- 
ber 18, 2005. 

For Law 18-88, see notes following § 23-110. 

Law 18-374 , the "Residential Tranquility Act of 
2010", was introduced in Council and assigned Bill 
No. 18-63, which was referred to the Committee 
on Public Safety and the Judiciary. The Bill was 
adopted on first and second readings on November 
23, 2010, and December 7, 2010, respectively. 
Signed by the Mayor on January 19, 2011, it was 
assigned Act No. 18-696 and transmitted to both 
Houses of Congress for its review. D.C. Law 
18-374 became effective on May 26, 2011. 

For history of Law 18-377, see notes under 
§ 23-546. 



United States Supreme Court 



Motor vehicles, 

Searches and seizures, automobiles, custodi- 
al arrest of occupant outside of vehicle, 
contemporaneous search of passenger 
compartment, see Thornton v. U.S., 2004, 
124 S.Ct. 2127, 541 U.S. 615, 158 L.Ed.2d 
905, post-conviction relief denied 2006 
WL 940322, appeal dismissed 218 Fed. 
Appx. 238, 2007 WL 582063, certiorari 
denied 128 S.Ct. 528, 552 U.S. 1006, 169 
L.Ed.2d 368. 

Searches and seizures, custody, routine 
drug and weapons interdiction, bus pas- 
sengers, advice of rights, consent to 
search, see U.S. v. Drayton, 2002, 122 
S.Ct. 2105, 536 U.S. 194, 153 L.Ed.2d 242, 
on remand 301 F.3d 1288. 

Searches and seizures, investigatory stop, 
arrest of suspect for refusal to identify 



himself, see Hiibel v. Sixth Judicial Dist. 
Court of Nevada, Humboldt County, 2004, 
124 S.Ct. 2451, 542 U.S. 177, 159 L.Ed.2d 
292, rehearing denied 125 S.Ct. 18, 542 
U.S. 960, 159 L.Ecl.2d 849. 

Searches and seizures, motor vehicles, prob- 
able cause, improper subjective motiva- 
tion for stop, Arkansas v. Sullivan, 2001, 
121 S.Ct. 1876, 532 U.S. 769, 149 L.Ed.2d 
994, on remand 348 Ark. 647, 74 S.W.3d 
215. 

Traffic offenses, 

Search and seizure, scope of police officers 
authority to make warrantless arrests for 
traffic misdemeanors, see Atwater v. City 
of Lago Vista, 2001, 121 S.Ct. 1536, 532 
U.S. 318, 149 L.Ed.2d 549. 



Notes of Decisions 



Consent to search 2.7 
Instructions 16.5 
Review 18 
Seizure incident to arrest 



2.5 



2. Investigatory stop and frisk 

Stop and frisk following information from anony- 
mous tipster which described individual with a gun 



was supported by reasonable suspicion, where the 
tipster informed the police in person and subjected 
himself to ready identification, and potential crimi- 
nal prosecution for giving false information, when 
he approached the police in his car, and stated that 
he "just saw" individual, indicating that his knowl- 
edge was based upon firsthand observation, and 
where what the police themselves observed of sus- 
pect's conduct was clearly suspicious, in that they 
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observed him concealing himself behind fence in 
the parking lot of a closed restaurant and peering 
out toward the street at three o'clock in the morn- 
ing. U.S. v. Thompson, C.A.D.C.2000, 234 F.3d 
725, 344 U.S.App.D.C. 144, certiorari denied 121 
S.Ct. 1667, 532 U.S. 1000, 149 L.Ed.2d 648. Arrest 
<^ 60.2(5) 

Activation of the emergency lights on a police 
vehicle did not in itself constitute an investigatory 
stop of defendant, who was in a car at the location 
of a reported fight; defendant had already parked 
his car of his own volition, there might have been 
some noncoercive and safety-related reasons for 
activating the emergency lights, such as to signal 
passing motorists to use caution, and nothing indi- 
cated that defendant was attempting to drive away 
or that the emergency lights deterred him from 
doing so. Jacobs v. U.S., 2009, 981 A.2d 579. 
Arrest <3=> 60.2(13) 

A reasonable suspicion of criminal activity to 
justify an investigatory stop can be supported by 
specific reasonable inferences which the police offi- 
cer is entitled to draw from the facts in light of his 
experience. Duckett v. U.S., 2005, 886 A.2d 548. 
Arrest ®=» 60.2(10) 

Police officer did not have reasonable belief that 
defendant was driving unregistered vehicle, as 
grounds for conducting traffic stop, based solely on 
"No Record" response from check on national 
criminal database and blank screen in state data- 
base; "No Record" response merely indicated that 
vehicle and license plate had not been stolen, blank 
screen response in state database implied that 
either Department of Motor Vehicles had not yet 
transmitted registration information for defen- 
dant's vehicle database, or error occurred in trans- 
mission, and possibility that defendant's metal li- 
cense plate was fake was too remote a possibility. 
Duckett v. U.S., 2005, 886 A2d 548. Automobiles 
<s=> 349(4) 

Police officer had reasonable suspicion to make 
investigatory stop after entering hotel lobby and 
smelling "very strong odor" of marijuana emanat- 
ing from defendant. Griffin v. U.S., 2005, 878 A2d 
1195. Arrest <s=> 60.2(5) 

Unprovoked flight upon noticing the police is a 
factor for consideration in determining whether 
reasonable suspicion of criminal activity exists to 
justify an investigatory stop. In re A.F., 2004, 875 
A.2d633. Arrest <&=> 60.2(10) 

Officers lacked particularized facts to conduct 
investigatory stop and subsequent pat down of 
juvenile; while juvenile walked away from direction 
of unmarked police car when it turned onto street, 
such did not indicate that juvenile recognized or 
responded to police presence, as after juvenile 
started to walk away from direction of unmarked 
police car, he returned to nearby parked car that 
had its hood up and was undergoing repairs and 
sat in the passenger seat, thus showing no indica- 
tion that juvenile planned to flee or drive vehicle 
away in escape attempt. In re A.F., 2004, 875 
A2d633. Infants <3= 192 
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Note 2 

When the police make a valid stop under Terry, 
if they have reasonable and articulable suspicion 
that the suspect is armed and dangerous, they may 
conduct a protective search for weapons, which, in 
the absence of probable cause, must be strictly 
circumscribed by the exigencies which justify its 
initiation. In re A.F., 2004, 875 A.2d 633. Arrest 
<^ 60.2(19); Arrest <^> 60.2(20) 

In order for investigatory stop by police to be 
supported by reasonable suspicion, there must be 
some minimal level of objective justification for the 
stop. In re A.F, 2004, 875 A.2cl 633. Arrest @=> 
60.2(10) 

Driver's and defendant's failure to wear seat 
belts authorized officer to stop the car and issue a 
civil citation to driver. Basnueva v. U.S., 2005, 874 
A2d 363. Automobiles <s=» 349(5.3) 

With respect to circumstances justifying investi- 
gative stop, there is a presumption that a citizen is 
prima facie a more credible source than a paid 
police informant. Nixon v. U.S., 2005, 870 A.2d 
100. Arrest <s= 60.2(7) 

In determining whether officers had reasonable 
suspicion justifying an investigative stop, informa- 
tion conveyed to the police by an in-person infor- 
mant, even if he does not reveal his name, is not 
subject to the same scrutiny as purely anonymous 
tips. Nixon v. U.S., 2005,' 870 A2d *100. Arrest 
<8=» 60.2(10) 

Even if each specific act by a suspect could be 
perceived in isolation as an innocent act, the ob- 
serving police officer may see a combination of 
facts that make out an articulable suspicion suffi- 
cient to justify a Terry stop. Nixon v. U.S., 2005, 
870 A.2d 100. Arrest &=> 60.2(10) 

When a purported Terry stop is challenged, the 
court must look at the totality of the circumstances 
to see whether the detaining officer has a particu- 
larized and objective basis for suspecting legal 
wrongdoing. Nixon v. U.S., 2005, 870 A.2d 100. 
Arrest <®=> 60.2(10) 

Reasonable suspicion sufficient to support a Ter- 
ry stop is considerably less than proof of wrongdo- 
ing by a preponderance of the evidence. Nixon v, 
U.S., 2005, 870 A.2d 100. Aires t <^> 60.2(10) 

To justify an investigative stop, the police must 
be able to point to specific and articulable facts 
which, taken together with rational inferences 
from those facts, reasonably warrant that intru- 
sion. Nixon v. U.S., 2005, 870 A.2d 100. Arrest 
<^> 60.2(10) 

Factors relevant in distinguishing between an 
arrest and a Terry investigatory stop are, among 
others, the length of detention, the place of deten- 
tion, the use of handcuffs, the use of weapons, and 
the announcement of an intent to arrest. Castel- 
lon v. U.S., 2004, 864 A2d 141. Arrest <^ 60.2(17) 

A Terry seizure involves a temporary detention 
designed to last only until a preliminary investiga- 
tion either generates probable cause or results in 
the release of the suspect. Castellon v. U.S., 2004, 
864 A.2d 141. Arrest ®=> 60.2(3) 
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Note 2 

A judge has the responsibility to make an inde- 
pendent assessment of the sufficiency of the basis 
for an investigatory stop, and to do so the judge 
must be apprised of sufficient facts to enable him 
or her to evaluate the nature and reliability of that 
information. Milline v. U.S., 2004, 856 A.2d 616. 
Arrest <3=> 60.2(7) 

In assessing the constitutionality of an investiga- 
tory stop, a court's determination of the existence 
of reasonable suspicion cannot be a mere ratifica- 
tion of the conclusions of others. Milline v. U.S., 
2004, 856 A.2d 616. Arrest <^ 60.2(10) 

An officer may rely on a police lookout as the 
basis for an investigatory stop provided that the 
lookout itself was based upon a reasonable articu- 
lable suspicion that its subject has committed an 
offense. Milline v. U.S., 2004, 856 A.2d 616. Ar- 
rest <^ 60.2(10) 

Fourth Amendment permits a police officer to 
stop an individual for investigatory purposes so 
long as the officer possesses a reasonable suspicion 
supported by specific and articulable facts that the 
individual is involved in criminal activity. Milline 
v. U.S., 2004, 856 A.2d 616. Arrest <£> 60.2(10) 

Description provided by undercover officer in 
lookout broadcast was sufficiently particular to 
provide arresting officers with reasonable articula- 
ble suspicion to warrant Terry stop; broadcast 
referred to two suspects who were together at a 
particular place and time, broadcast included de- 
scriptions of both suspects and described defen- 
dant by his personal appearance and current loca- 
tion, and arresting officer arrived at the location 
less than a minute after the lookout was broadcast 
and observed two individuals who matched the 
descriptions in broadcast. Milline v. U.S., 2004, 
856 A.2d 616. Arrest <^ 60.2(10) 

The police may briefly detain a person for an 
investigatory or Terry stop, even if they lack prob- 
able cause, if the officers have a reasonable suspi- 
cion based on specific and articulable facts that 
criminal activity may be occurring. Pinkney v. 
U.S., 2004, 851 A.2d 479. Arrest <^ 60.2(10) 

If an officer reasonably believes that the suspect 
is armed and dangerous, that officer may conduct 
a search for weapons sufficient in scope to protect 
the officers and others present; such a search, 
however, is a limited one, and should not go be- 
yond what is necessary to determine whether the 
suspect is armed. Pinkney v. U.S., 2004, 851 A.2d 
479. Arrestee 60.2(19); Arrest . ©=> 60.2(20) 

Police officer was reasonably justified in remov- 
ing ammunition clip from defendant's pocket as 
part of his search for weapons during Terry stop, 
and thus, clip was admissible in murder trial, even 
though officer was unsure whether the clip was a 
weapon when he felt it during the frisk: officer had 
just received a broadcast about a shooting upon 
stopping defendant, and upon frisking him, he v?S8 
unable to discern immediately the nature of the 
object he felt so as to assure himself that it was 
not a weapon. Pinkney v. U.S., 2004, 851 A.2d 479. 
Arrest <^ 60.2(20) 
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Even if police officer's frisk of defendant during 
Terry stop exceeded its lawful scope, the ammuni- 
tion clip found in defendant's pocket was still ad- 
missible at trial under the inevitable discovery 
doctrine, where the clip would have been discover- 
ed once defendant was identified and placed under 
arrest. Pinkney v. U.S., 2004, 851 A.2d 479. 
Criminal Law e=» 392.39(12) 

Police officers had probable cause to believe that 
defendant had committed a traffic violation, and 
thus were justified in conducting stop of defen- 
dant's vehicle, where observation was made by 
officers that defendant's front license plate was 
propped up against his windshield and not secured. 
U.S. v. Glover, 2004, 851 A.2d 473. Automobiles 
<*=> 349(5.1) 

Where under the plain feel doctrine an officer is 
conducting a protective Terry search for weapons 
and does not yet have probable cause to seize the 
object, the officer's touch of the object cannot go 
beyond the bounds circumscribed under Terry and 
thus cannot amount to the sort of evidentiary 
search that Terry expressly refused to authorize 
such as squeezing, sliding, and otherwise manipu- 
lating the contents of the suspicious object more 
than is reasonably necessary to determine whether 
a weapon is present. U.S. v. Glover, 2004, 851 
A.2d 473. Arrest <&=> 60.2(20) 

Frisk of defendant, who was suspect's compan- 
ion, during lawful Terry stop, as lawful; once police 
officer saw small silver object in defendant's pock- 
et that looked to him like handgun, officer had 
sufficient reasonable articulable suspicion that de- 
fendant was armed and dangerous to conduct pro- 
tective pat-down. Trice v. U.S., 2004, 849 A.2d 
1002, certiorari denied 125 S.Ct. 934, 543 U.S. 
1078, 160 L.Ed.2d 820. Arrest <&=> 60.2(19) 

Immediate safety concerns, so long as they are 
reasonable under the circumstances, will justify 
the police in stopping, or stopping and frisking, the 
companion of a person whom the police have rea- 
son to seize, even if the police have no particular- 
ized suspicion that the companion is aimed, dan- 
gerous, or engaged in criminal activity. Trice v, 
U.S., 2004, 849 A.2d 1002, certiorari denied 125 
S.Ct. 934, 543 U.S. 1078, 160 L.Ed.2d 820. Arrest 
<^> 60.2(10); Arrest <*=> 60.2(19) 

Police may order passengers as well as the 
driver to exit a vehicle stopped for a traffic infrac- 
tion; such directives are reasonable under the 
Fourth Amendment because the passengers are 
already lawfully stopped and the additional intru- 
sion on the passenger is minimal, while the danger 
to an officer from a traffic stop is likely to be 
greater when there are passengers in addition to 
the driver. Trice v. U.S., 2004, 849 A.2cl 1002, 
certiorari denied 125 S.Ct. 934, 543 U.S. 1078, 160 
L.Ed.2d 820. Automobiles <^> 349(16) 

Immediate safety concerns may justify police in 
stopping, or stopping and frisking, a person based 
on his association with someone else whom the 
police reasonably suspect of criminal activity. 
Trice v. U.S., 2004, 849 A.2d 1002, certiorari denied 
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125 S.Ct. 934, 543 U.S. 1078, 160 L.Ed.2d 820. 
Arrest <£=» 60.2(7); Arrest ©=> 60.2(19) 

The right to frisk depends on whether the police 
first have constitutional grounds to insist on an 
encounter, to make a forcible stop of the person 
involved. Trice v. U.S., 2004, 849 A.2d 1002, cer- 
tiorari denied 125 S.Ct, 934, 543 U.S. 1078, 160 
L.Ed.2d 820. Arrest <^> 60.2(19) 

Ordinarily a police officer must have a particu- 
larized and objective basis for suspecting the par- 
ticular person stopped of criminal activity. Trice 
v. U.S., 2004, 849 A.2d 1002, certiorari denied 125 
S.Ct. 934, 543 U.S. 1078, 160 L.Ed.2d 820. Arrest 
<$=> 60.2(10) 

If a police officer has a reasonable articulable 
suspicion of a crime of violence, or that the person 
lawfully stopped may be armed and dangerous, 
then a limited frisk for weapons is likewise permis- 
sible and may be immediate and automatic; an 
inchoate "hunch" is not enough of a basis for such 
intrusions, but a reasonable suspicion can be sup- 
ported by specific reasonable inferences which the 
officer is entitled to draw from the facts in light of 
his experience. Trice v. U.S., 2004, 849 A.2d 1002, 
certiorari denied 125 S.Ct. 934, 543 U.S. 1078, 160 
L.Ed.2d 820. Arrest <3=> 60.2(19) 

The Fourth Amendment permits a forcible stop 
of a person for investigative purposes where prob- 
able cause to arrest is lacking if the police officer 
has a reasonable suspicion, supported by specific 
articulable facts, that warrants the intrusion. 
Trice v. U.S., 2004, 849 A.2d 1002, certiorari denied 
125 S.Ct. 934, 543 U.S. 1078, 160 L.Ed.2d 820. 
Arrest ©=> 60.2(10) 

Terry stop of defendant, who was suspect's com- 
panion, was justified by police officer's immediate 
safety concerns, even if officer lacked sufficient 
reason to suspect defendant of criminal activity; 
violent crime involving use of knife reportedly had 
just been committed nearby, suspect matched de- 
scription of criminal, in confronting suspect, officer 
could not avoid confronting defendant, and, given 
recency of crime, it was reasonable to think that if 
suspect committed it, defendant likely was aware 
of that fact and was witness if not also accomplice 
or accessory after the fact. Trice v. U.S., 2004, 
849 A.2d 1002, certiorari denied 125 S.Ct. 934, 543 
U.S. 1078, 160 L.Ed.2d 820. Arrest <&=». 60.2(5) 

Even assuming the validity of an investigatory 
stop, the police are not at liberty to conduct a 
protective search every time they make an investi- 
gative stop. Prince v. U.S., 2003, 825 A.2d 928. 
Arrest <^ 60.2(19) 

Central inquiry in every Terry stop controversy 
is whether, given totality of circumstances at time 
of seizure, police officer could reasonably believe 
that criminal activity was afoot; that suspicion 
must be particularized as to individual stopped, 
although combination of independently innocent 
behaviors and circumstances, both general and 
specific, can create reasonable suspicion in certain 
cases. Black v. U.S., 2002, 810 A,2d 410. Arrest 
®=» 60.2(10) 
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The police may conduct an investigatory stop on 
less than probable cause provided that, under the 
totality of the circumstances, the police officer 
could reasonably believe that criminal activity was 
afoot. Jackson V. U.S., 2002, 805 A.2d 979. Arrest 
©=» 60.2(10) 

During a valid investigatory stop, the police may 
conduct a limited, protective search for weapons if 
it appears that the person being investigated is 
armed and presently dangerous to the officer and 
others. Jackson v. U.S., 2002, 805 A.2d 979. Ar- 
rest <&=> 60.2(19) 

To justify an investigative stop, the police must 
be able to point to specific and articulable facts 
which, taken together with rational inferences 
from those facts, reasonably warrant that intru- 
sion; requirement of articulable suspicion is not an 
onerous one. Jackson v. U.S., 2002, 805 A.2d 979. 
Arrest <^ 60.2(10) 

Various factors are considered in determining 
whether an investigative stop is justified, including 
the time of day, flight, the high crime nature of the 
location, furtive hand movements, an informant's 
tip, a person's reaction to questioning, a report of 
criminal activity or gunshots, and viewing of an 
object or bulge indicating a weapon. Jackson v. 
U.S., 2002, 805 A.2d 979. Arrest ^ 60.2(7) 

The Fourth Amendment prohibits police officers 
from seizing persons through an investigatory stop 
absent a reasonable, articulable suspicion that 
criminal activity is afoot. Umanzor v. U.S., 2002, 
803 A.2d 983, certiorari denied 124 S.Ct. 198, 540 
U.S. 871, 157 L.Ed.2d 130, post-conviction relief 
denied 2004 WL 5332497, reconsideration denied 
2004 WL 5332496. Arrest ©=* 60.2(10) 

Some minimal level of objective justification is 
required to justify a seizure of a person through an 
investigative stop, and an inchoate and unparticu- 
larized suspicion or hunch does not meet that 
standard. Umanzor v. U.S., 2002, 803 A.2d 983, 
certiorari denied 124 S.Ct. 198, 540 U.S. 871, 157 
L.Ed.2d 130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Arrest <^ 60.2(10) 

An officer effectuating a seizure of a person 
thi'ough an investigative stop is required to indi- 
cate specific and articulable facts which, taken 
together with rational inferences from those facts, 
reasonably warrant the intrusion; reasonableness 
of the stop turns on the facts and circumstances of 
each case. Umanzor v. U.S., 2002, 803 A.2cl 983, 
certiorari denied 124 S.Ct. 198, 540 U.S. 871, 157 
L.Ed.2d 130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Arrest ®=> 60.2(10) 

The requirement of reasonable suspicion needed 
to justify an investigatory stop is not an onerous 
one since it is substantially less than probable 
cause and considerably less than proof of wrongdo- 
ing by a preponderance of the evidence; however, 
the reasonable, articulable suspicion must be par- 
ticularized as to the individual stopped. Umanzor 
v. U.S., 2002, 803 A.2d 983, certiorari denied 124 
S.Ct. 198, 540 U.S. 871, 157 L.Ed.2d 130, post- 
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conviction relief denied 2004 WL 5332497, recon- 
sideration denied 2004 WL 5332496. Arrest <^> 
60.2(10) 

Based upon the whole picture, a detaining offi- 
cer, in conducting an investigatory stop, must have 
a particularized and objective basis for suspecting 
the particular person stopped of criminal activity; 
such analysis proceeds with various objective ob- 
servations, information from police reports, if such 
are available, and consideration of the modes or 
patterns of operation of certain kinds of lawbreak- 
ers. Umanzor v. U.S., 2002, 803 A.2d 983, certio- 
rari denied 124 S.Ct. 198, 540 U.S. 871, 157 
L.Ed.2d 130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Arrest ©=» 60.2(10) 

Even if each specific action of a defendant was of 
itself susceptible of an explanation consistent with 
innocence of criminal conduct, the observing police 
officer, for the purposes of conducting an investi- 
gative stop, may see a combination of facts that 
make out an articulable suspicion to justify stop. 
Umanzor v. U.S., 2002, 803 A.2d 983, certiorari 
denied 124 S.Ct. 198, 540 U.S. 871, 157 L.Ed.2d 
130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Arrest <^ 60.2(10) 

Officer had reasonable suspicion that defen- 
dant's vehicle was vehicle wanted in connection 
with a homicide to justify investigative stop of 
vehicle; stop of vehicle was made at time early in 
the morning hours with little other traffic, stop of 
vehicle was made in response to a report of crimi- 
nal activity that had taken place approximately 
twenty-five minutes earlier, officer observed prior 
to stop that vehicle was being driven slow and 
cautiously and that a dark T-shirt was appended to 
the trunk, and officer observed prior to stop that 
vehicle was one block, from the State border. 
Umanzor v. U.S., 2002, 803 A.2d 983, certiorari 
denied 124 S.Ct. 198, 540 U.S. 871, 157 L.Ed.2d 
130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Arrest e=> 60.3(2) 

Although each factor used in determining wheth- 
er there were articulable facts justifying an investi- 
gative stop is useful, such factors are not elements 
of a conjunctive test, and no one factor is outcome 
determinative. Umanzor v. U.S., 2002, 803 A.2d 
983, certiorari denied 124 S.Ct. 198, 540 U.S. 871, 
157 L.Ed.2d 130, post-conviction relief denied 2004 
WL 5332497, reconsideration denied 2004 WL 

5332496. Arrest C=» 60.2(10) 

The totality of the circumstances may establish 
reasonable suspicion to justify an investigative stop 
despite the fact that all of the factors are not met, 
and additional circumstances may also be consid- 
ered. Umanzor- v. U.S., 2002, 803 A.2d 388, certio- 
rari denied 124 S.Ct. 198, 540 U.S. 871, 157 
L.Ecl.2d 130, post-conviction relief denied 2004 WL 

5332497, reconsideration denied 2004 WL 5332496. 
Arrest <3=> 60.2(10) 

The lawfulness of an investigatory stop is based 
on the totality of the circumstances as seen 
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through the eyes of a reasonable and cautious 
police officer on the scene, who is guided by his 
experience and training. Umanzor v. U.S., 2002, 
803 A.2d 983, certiorari denied 124 S.Ct. 198, 540 
U.S. 871, 157 L,Ed.2d 130, post-conviction relief 
denied 2004 WL 5332497, reconsideration denied 
2004 WL 5332496. Arrest ©=» 60.2(10) 

To conduct a brief, investigatory stop of a per- 
son in keeping with the Fourth Amendment, a 
police officer must have a reasonable, articulable 
suspicion that criminal activity may be afoot. Wil- 
son v. U.S., 2002, 802 A.2d 367. Arrest @=» 60.2(10) 

While the "reasonable suspicion" that is required 
to justify an investigatory stop is a less demanding 
standard than probable cause and requires a show- 
ing considerably less than preponderance of the 
evidence, the Fourth Amendment requires at least 
a minimal level of objective justification for making 
the stop. Wilson v. U.S., 2002, 802 A.2d 367. 
Arrest <^> 60.2(10) 

Police officers had reasonable suspicion of crimi- 
nal activity that justified Terry stop, where defen- 
dant and accomplice, on seeing the officers, in- 
creased their pace as they entered an apartment 
building and then hurried down the hallway before 
turning the corner as if "in a rush," but not 
running, and they then frantically pounded on an 
apartment door, in a manner the police reasonably 
did not perceive as being "about the business" of 
requesting admittance bv a relative or friend. 
Wilson v. U.S., 2002, 802 A.2d 367. Arrest <©=* 
60.2(5) 

Terry stop w T as not transformed into an arrest 
by precautions that police officers took after stop- 
ping car associated with a murder; it w 7 as not 
unreasonable for police to use four police cruisers 
and two unmarked vehicles and for officers to 
approach the car with their weapons drawn, given 
that murder occurred by perpetrator's running up 
to victim's car and firing nine bullets into his body. 
Resper v.. U.S., 2002, 793 A.2d 450, certiorari de- 
nied 124 S.Ct. 274, 540 U.S. 890, 157 L.Ed.2d 163, 
rehearing denied 124 S.Ct. 1133, 540 U.S. 1143, 157 
L.Ed.2d 958. Arrest ®=> 60.2(14); Arrest &* 
60.2(18) 

The measure of the scope of permissible police 
action in any investigative stop depends on wheth- 
er the police conduct w T as reasonable under the 
circumstances. Resper v. U.S., 2002, 793 A.2d 450, 
certiorari denied 124 S.Ct. 274, 540 U.S. 890, 157 
L.Ed.2d 163, rehearing denied 124 S.Ct. 1133, 540 
U.S. 1143, 157 L.Ecl.2d 958. Arrest <s=» 60.2(20) 

Whether officers had reasonable suspicion to 
justify an investigatory stop was a question of law. 
Davis v. U.S., 2001, 781 A.2d 729. Criminal Law 
(3=734 

The government has the burden of proving that 
the investigatory stop was constitutionally permis- 
sible. Davis v. U.S., 2001, 781 A.2d 729. 'Criminal 
Law ©=» 392.49(2) 

"Seizure" of pedestrian occurred, so that reason- 
able suspicion was needed for investigatory stop, 
where officers, in marked police car with flashing 
lights on and siren sounding, drove up to pedestri- 
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an, and one officer, after getting out of police car, 
asked pedestrian to 'come over.' Davis v. U.S., 
2001, 781 A.2d 729. Arrest ©=> 60.4(2) 

The requirement of "articulable suspicion" for an 
investigatory stop is not an onerous one; it de- 
mands only that the police have some minimal 
level of objective justification for making the stop, 
a level of suspicion that is considerably less than 
proof of wrongdoing by a preponderance of the 
evidence. Jefferson v. U.S., 2001, 776 A.2d 576. 
Arrest &=> 60.2(10) 

Although an anonymous tip alone seldom dem- 
onstrates the informant's basis of knowledge or 
veracity, there are situations in which an anony- 
mous tip, suitably corroborated, exhibits sufficient 
indicia of reliability to provide reasonable suspicion 
to make the investigatory stop. Jefferson v. U.S., 
2001, 776 A.2d 576. Arrest &=> 60.2(10) 

An informant's anonymous tip, containing pre- 
dictive information that, when corroborated, shows 
that the informant had knowledge of concealed 
criminal activity, exhibits sufficient indicia of relia- 
bility to provide reasonable suspicion to make an 
investigatory stop. Jefferson v. U.S., 2001, 776 
A.2d 576. Arrest ^> 60.2(10) 

Anonymous informant's tip that particular gas 
station was about to be robbed had sufficient indi- 
cia of reliability to provide reasonable suspicion for 
investigatory stop of defendant, though tip gave no 
description of person or persons who were about to 
rob the station, where officers' observations on the 
scene, ''maybe a minute" after they received radio 
dispatch, corroborated the tip; officers saw defen- 
dant emerging through gate from fenced area rea- 
sonably perceived to be off-limits to the public and 
housing the entrance to cashier's office. Jefferson 
v. U.S., 2001, 776 A.2d 576. Arrest @=» 60.2(5) 

The reasonable suspicion requirement for an 
investigatory stop does not compel the police to 
view ambiguous conduct innocently. Jefferson v. 
U.S., 2001/776 A.2d 576. Arrest &=> 60.2(10) 

Fact that officers stopped, without reasonable 
suspicion, two other people at the gas station was 
irrelevant to officers' reasonable suspicion for in- 
vestigatory stop of defendant, who was observed 
by officers emerging through gate from fenced 
area reasonably perceived to be off-limits to the 
public and housing the entrance to cashier's office, 
after officers had received tip from anonymous 
informant that the station was about to be robbed. 
Jefferson v. U.S., 2001, 776 A.2d 576. Arrest §=» 
60.2(5) 

If the police had an objective reason to stop 
defendant because of his conduct, together with 
anonymous informant's tip that gas station was 
about to be robbed, the fact that the officers 
intended to stop and question him based on the tip 
alone did not invalidate the seizure. Jefferson v. 
U.S., 2001, 776 A.2d 576. Arrest &=> 60.2(5) 

Officers had reasonable grounds for believing 
defendant might be armed and dangerous, as basis 
for protective search during legal stop conducted 
after receiving tip from anonymous informant that 
gas station was about to be robbed, where it was 
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3:00 a.m., the neighborhood had "a lot of robber- 
ies," and the report of an imminent "robbery" 
suggested that someone would be armed. Jeffer- 
son v. U.S., 2001, 776 A.2d 576. Arrest <^ 60.2(19) 
The police may briefly detain a person for an 
investigatory or Terry stop, even if they lack prob- 
able cause, if the officers have a reasonable suspi- 
cion based on specific and articulable facts that 
criminal activity may be occurring. Flores v. U.S., 
2000, 769 A.2d 126. Arrest &=> 60.2(10) 

In determining reasonableness of an investigato- 
ry stop, the facts must be judged against an objec- 
tive standard: would the facts available to the 
officer at the moment of seizure warrant a man of 
reasonable caution in the belief that the action 
taken was appropriate. Flores v. U.S., 2000, 769 
A.2d 126. Arrest <^> 60.2(10) 

The Fourth Amendment does not require a po- 
liceman who lacks the precise level of information 
necessary for probable cause to arrest to simply 
shrug his shoulders and allow a crime to occur or a 
criminal to escape; on the contrary, under Terry, it 
may be the essence of good police work to adopt 
an intermediate response. Flores v. U.S., 2000, 
769 A.2d 126. Arrest <^> 60.2(10) 

A Terry seizure involves a temporary detention, 
designed to last only until a preliminary investiga- 
tion either generates probable cause or results in 
the release of the suspect. Flores v. U.S., 2000, 
769A.2dl26. Arrest <3= 60.2(3) 

A police officer must have a reasonable, articula- 
ble suspicion that criminal activity is afoot before 
that officer lawfully can stop or seize an individual 
without that person's consent. White v. U.S., 
2000, 763 A.2d 715. Arrest <^ 60.2(10) 

The Fourth Amendment requires some minimal 
level of objective justification for making a Terry 
stop; thus, it is insufficient for a police officer to 
merely articulate an inchoate and unparticularized 
suspicion or hunch. White v. U.S., 2000, 763 A.2d 
715. Arrest G=> 60.2(10) 

It was reasonable for police officer, during valid 
investigatory stop tor weapons, to instruct occu- 
pants of defendant's car to step out of the vehicle 
and then to handcuff them before engaging in 
additional investigation, where in-person citizen in- 
formant indicated that the car was located at a 
remote area of police station's impound parking 
lot, and that she feared the car's occupants were 
there to shoot her nephew when he left the police 
station, defendant was a large man, and it was two 
o'clock in the morning. White v. U.S., 2000, 763 
A.2d715. Arrest <^ 60.3(3) 

It was reasonable for police officers, during valid 
investigatory stop for weapons, to take a look into 
defendant's car to see if they saw any visible 
weapon, where in-person citizen informant indicat- 
ed that the car was located at a remote area of 
police station's impound parking lot, and that she 
feared the car's occupants were there to shoot her 
nephew when he left the police station, and it was 
two o'clock in the morning. White v. U.S., 2000, 
763 A.2d 715. Arrest <®=> 60.2(20) 
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The police may detain a person briefly on less 
than probable cause, provided the officer has a 
reasonable suspicion based on specific articulable 
facts that the person is involved in criminal activi- 
ty. Reyes v. U.S., 2000, 758 A.2d 35, certiorari 
denied 122 S.Ct 265, 534 U.S. 917, 151 L.Ed.2d 
193, rehearing denied 123 S.Ct. 1344, 537 U.S. 
1227, 154 L.Ed.2d 1090. Arrest <3=> 60.2(10) 

The minimal level of objective justification re- 
quired to support an investigatory stop is less 
demanding than that required for probable cause 
and considerably less than proof of wrongdoing by 
a preponderance of the evidence. Reyes v. U.S., 
2000, 758 A.2d 35, certiorari denied 122 S.Ct. 265, 
534 U.S. 917, 151 L.Ed.2d 193, rehearing denied 
123 S.Ct. 1344, 537 U.S. 1227, 154 L.Ed.2d 1090. 
Arrest @=> 60.2(10) 

Once the police have effected a valid Terry stop, 
they may conduct a protective search if they have 
reasonable grounds to believe that the suspect is 
armed and poses a danger to himself or others. 
Reyes v. U.S., 2000, 758 A.2d 35, certiorari denied 
122 S.Ct. 265, 534 U.S. 917, 151 L.Ed.2d 193, 
rehearing denied 123 S.Ct. 1344, 537 U.S. 1227, 154 
L.Ed.2d 1090. Arrest G=> 60.2(19) 

Police officer's investigatory stop of defendant 
was permissible under the totality of the circum- 
stances, where defendant surreptitiously handed 
objects to a known drug user, the objects appeared 
to be wrapped in plastic, the known drug user 
inspected the objects, and the area was known as 
an "open air drug market" at which the officer had 
previously made drug-related arrests. Reyes v. 
U.S., 2000, 758 A2d 35, certiorari denied 122 S.Ct. 
265, 534 U.S. 917, 151 L.Ed.2d 193, rehearing 
denied 123 S.Ct. 1344, 537 U.S. 1227, 154 L.Ed.2d 
1090. Arrest ©=> 63.4(16) 

Law enforcement officers do not violate the 
Fourth Amendment by merely approaching an in- 
dividual on the street or in another public place, by 
asking him if he is willing to answer some ques- 
tions, or by putting questions to him if the person 
is willing to listen; moreover, the fact that the 
officer identifies himself as a police officer, without 
more, would not convert the encounter into a 
seizure requiring some level of objective justifica- 
tion. Reves v. U.S., 2000, 758 A.2d 35, certiorari 
denied 122 S.Ct. 265, 534 U.S. 917, 151 L.Ed.2d 
193, rehearing denied 123 S.Ct. 1344, 537 U.S. 
1227, 154 L.Ed.2d 1090. Arrest <£=> 60.1(2); Arrest 
<$=> 60.1(3); Arrest @=> 60.4(1) 

Police officer was justified in grabbing defen- 
dant, pulling him over to a police cruiser, and 
putting his hands on the car, as measures to 
protect officer's safety during a valid investigatory 
stop of defendant for drugs; specific and articula- 
ble facts supported officer's belief that his own 
personal safety was in peril, where officer testified 
that defendant turned toward the officers after 
they confronted him, placed both hands in his 
pockets, and finally removed only one hand after 
repeated requests, which indicated defendant could 
be concealing a weapon. Reyes v. U.S., 2000, 758 
A.2d 35, certiorari denied 122 S.Ct. 265, 534 U.S. 
917, 151 L.Ed.2d 193, rehearing denied 123 S.Ct. 
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1344, 537 U.S. 1227, 154 L.Ed.2d 1090. Arrest <^ 

60.2(5) 

2,5. Seizure incident to arrest 

Searches which were conducted by county jails 
as standard part of intake process, and which were 
invasive but did not include any touching of un- 
clothed areas by inspecting officer, struck reason- 
able balance between inmate privacy and needs of 
the institutions; Fourth and Fourteenth Amend- 
ments did not require that some detainees be 
exempt from such procedures absent reasonable 
suspicion of concealed weapon or other contraband. 
Florence v. Board of Chosen Freeholders of Coun- 
ty of Burlington, 2012, 132 S.Ct. 1510. Prisons <^> 
359 

Evidence found on defendant's person and in his 
vehicle, after he was illegally stopped and arrested 
by a Washington Metropolitan Area Transit Au- 
thority (WMATA) police officer for a traffic of- 
fense, was inadmissible, where officer mistakenly 
believed defendant had been on WMATA property 
when he ran through a stop line on a city street. 
U.S. v. Simon, 2005, 368 F.Supp.2d 73. Criminal 
Law ©=> 392.17(2) 

Defendant, who was approached by police while 
standing on sidewalk and asked if she had any 
contraband on her person, was not seized within 
meaning of Fourth Amendment; first officer, on 
routine patrol, stood two or three feet away from 
defendant, and second officer was farther away 
and did not interact with defendant, officers, al- 
though wearing police clothing, did not make any 
motions toward their holstered guns, touch defen- 
dant, give orders, or make any "show of authority" 
which might have suggested that she was not free 
to leave, and other members of defendant's group 
walked away unimpeded. Brown v. U.S., 2009, 983 
A.2d 1023. Arrest <$=> 60.4(2) 

Motorists are deemed to be "seized," within the 
meaning of the Fourth Amendment, in a typical 
traffic stop because of the temporary detention of 
the driver and any passengers, and thus, a traffic 
stop must be reasonable under the circumstances 
in order to be constitutional. Basnueva v. U.S., 
2005, 874 A.2d 363. Automobiles <S=> 349(2.1); Au- 
tomobiles ©=> 349(10) 

Generally, an arrest is effected when the police 
have made a determination to charge the suspect 
with a criminal offense and custody is maintained 
to permit the arrestee to be formally charged and 
brought before the court. Castellon v. U.S., 2004, 
864A.2dl41. Arrest ®=> 57.6 

A restraint on liberty which would constitute a 
seizure under the doctrine of Terry v. Ohio does 
not necessarily place the seized person in custody 
for Miranda purposes. Castellon v. U.S., 2004, 
864 A.2d 141. Arrest <$=> 60.4(1); Criminal Law 
^ 411.25 

A seizure occurs when the police have by word 
or conduct manifested to the suspect that he is not 
free to leave, and in view of all the circumstances 
surrounding the incident, a reasonable person 
would have believed that he was not free to leave. 
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Castellon v. U.S., 2004, 864 A.2d 141. Arrest <» 
60.4(1) 

Remand was required for a determination of 
whether officer's seizure of burlap sack found in 
underneath driver's seat of lawfully stopped vehi- 
cle was permissible under "plain feel" doctrine, as 
such was necessary in determining whether if evi- 
dence of marijuana found in sack would be subject 
to suppression. U.S. v. Glover, 2004, 851 A.2d 473. 
Criminal Law <&=> 1181.5(7) 

Under the "plain feel doctrine," if a police officer 
conducting an otherwise lawful search feels an 
object whose contour or mass makes its identity 
immediately apparent to him as contraband, the 
officer may lawfully recover the object. U.S. v. 
Glover, 2004, 851 A.2d 473. Searches And Sei- 
zures ©= J 47.1 

Custodial pat-down search of juvenile, which re- 
vealed cocaine bags, was lawful due to custody, 
even though neglect custody order provided 
grounds for arrest; custodial seizures on any 
ground inherently pose danger to arresting officer. 
In re J.O.R., 2003, 820 A.2d 546, certiorari denied 
124 S.Ct. 355, 540 U.S. 934, 157 L.Ed.2d 243. 
Infants ®=> 192 

The danger to the police officer justifying a pat- 
down or Terry search flows from the fact of the 
arrest, and its attendant proximity, stress, and 
uncertainty, and not from the grounds for arrest. 
In re J.O.R., 2003, 820 A.2d 546, certiorari denied 
124 S.Ct. 355, 540 U.S. 934, 157 L.Ed.2d 243. 
Arrest <£=> 60.2(19) 

Custodial seizures on any ground inherently 
pose a danger and thus grant officers the right to 
conduct a pat-down search. In re J.O.R., 2003, 820 
A.2d 546, certiorari denied 124 S.Ct. 355, 540 U.S. 
934, 157 L.Ed.2d 243. Arrest ^ 71.1(1) 

Where there is a challenge to an improper inves- 
tigative stop, the threshold question is whether a 
seizure has occurred, and a seizure occurs where 
the officer by show of authority restrains the liber- 
ty of a citizen. Jackson v. U.S., 2002, 805 A.2d 
979. Arrest ®=» 60.2(3) 

A seizure, for purposes of an investigative stop, 
does not occur simply because a law enforcement 
officer approaches a person on the street and asks 
him or her questions; the officer may engage in 
such encounters without violating the Fourth 
Amendment if the person approached is willing to 
listen and answer questions. Jackson v. U.S., 
2002, 805 A.2d 979. Arrest <^> 60.1(2); Arrest <&=> 
60.2(3) 

In determining whether a person has been 
seized for purposes of an investigative stop, the 
crucial test is whether, taking into account all of 
the circumstances surrounding the encounter, the 
police conduct would have communicated to a rea- 
sonable person that he was not at liberty to ignore 
the police presence and go about his business. 
Jackson v. U.S., 2002, 805 A.2d 979. Arrest <^ 
60.2(3) 

Where the initial encounter between an officer 
and an individual is consensual, but progresses to a 
non-consensual situation, the validity of the seizure 
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may depend upon when the seizure occurred. 
Jackson v. U.S., 2002, 805 A.2d 979. Arrest <s=» 
60.2(7) 

Among the factors which may indicate whether a 
seizure of person has occurred are the threatening- 
presence of several officers, the display of a weap- 
on by an officer, some physical touching of the 
person of the citizen, or the use of language or 
tone of voice indicating that compliance with the 
officer's request might be compelled; such factors 
must be considered as a whole, under the totality 
of the circumstances, rather than in isolation. 
Jackson v. U.S., 2002, 805 A.2d 979. Arrest ®=> 
60.4(1) 

Totality of circumstances supported finding that 
defendant was seized, for purposes of investigative 
stop, when officers asked defendant to turn around 
and officer touched defendant's jacket; prior to 
asking defendant to turn around, officers had ap- 
proached defendant with their guns visible, one 
officer had been a foot away from defendant, and 
one officer had asked defendant various questions 
concerning his presence in particular area. Jack- 
son v. U.S., 2002, 805 A.2d 979. Arrest ©=> 60.4(2) 

Officer had probable cause to arrest defendant 
for his involvement in homicide and had probable 
cause to seize evidence from defendant's vehicle 
that resulted from officer's search of vehicle based 
on plain view exception; officer had received broad- 
cast that vehicle that matched description of defen- 
dant's vehicle had been involved in a homicide, 
and, during lawful investigatory stop of defen- 
dant's vehicle, officer observed that defendant had 
a bloodied lip and had blood on both his chest and 
pants, observed knife and bloody T-shirt in the 
back seat, and observed blood on bumper and hood 
of vehicle. Umanzor v. U.S., 2002, 803 A.2d 983, 
certiorari denied 124 S.Ct. 198, 540 U.S. 871, 157 
L.Ed.2d 130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Arrest ©=> 63.4(13); Searches And Seizures <3==> 
40.1; Searches And Seizures <£=» 49 

A "plain feel" exception to the Fourth Amend- 
ment permits warrantless seizures of obvious con- 
traband discovered during the course of a lawfully 
conducted frisk or search. Ball v. U.S., 2002, 803 
A.2d 971. Searches And Seizures ©^ 47.1 

For a seizure of contraband under the "plain 
feel" exception to the search warrant requirement: 

(1) the pat-down must be permissible under Terry; 

(2) the contraband must be detected in the course 
of the Terry search; and (3) the incriminating 
nature of the object perceived to be contraband 
must be immediately apparent to the officer. Ball 
v. U.S., 2002, 803 A.2d 971. Searches And Sei- 
zures ©=» 47.1 

"Immediately apparent," for purposes of the re- 
quirement that the incriminating nature of the 
object perceived to be contraband during the frisk 
must be immediately apparent to the officer, as 
element for plain-feel exception to search warrant 
requirement, does not mean that an officer must 
know for certain that the item felt is contraband; it 
means only that there is probable cause to associ- 
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ate the item with criminal activity. Ball v. U.S., 
2002, 803 A.2d 971. Searches And Seizures e=> 49 

Officer's tactile perception of medicine bottle 
while patting outer surface of defendant's jacket. 
together with attendant circumstances, provided 
probable cause for seizure of the bottle during 
frisk, pursuant to plain-feel exception to warrant 
requirement; officer had been involved in numer- 
ous narcotics arrests and was familiar with packag- 
ing of narcotics in medicine bottles, and defendant, 
contrary to officer's specific order to keep his 
hands out of his pockets, repeatedly attempted to 
access jacket pocket containing the bottle. Ball v. 
U.S., 2002, 803 A.2d 971. Controlled Substances 
©=> 122 

An officer's tactile identification of a pill bottle 
during a frisk, standing alone, does not give rise to 
probable cause to seize the bottle or open it to 
reveal its contents pursuant to plain-feel exception 
to warrant requirement. Ball v. U.S., 2002, 803 
A.2d 971. Controlled Substances <^ 122 

A seizure does not occur simply because a police 
officer approaches an individual and asks a few 
questions, for the police can approach a citizen, 
even without any basis for suspecting him of com- 
mitting a crime, ask questions and request to see 
identification; the critical question for Fourth 
Amendment purposes is whether, considering the 
circumstances of the encounter, the police conduct 
would have communicated to a reasonable person 
that compliance with the request was required. 
Casey v. U.S., 2002, 788 A.2d 155. Arrest <z=> 
60.4(1) 

Officer's conduct in approaching defendant while 
he was watching an illegal craps game to ask 
defendant his name and for identification did not, 
for Fourth Amendment purposes, constitute a "sei- 
zure" before the officer spotted contraband in by- 
stander's shoe, where officer displayed no force, 
and defendant testified that he had not been intim- 
idated, and that he could have walked away. Ca- 
sey v. U.S., 2002, 788 A.2d 1.55. Arrest <3=> 60.4(2) 

2.7. Consent to search 

When determining voluntariness of a consent to 
search, account must be taken of subtly coercive 
police questions, as well as the possibly vulnerable 
subjective state of the person who consents. Bas- 
nueva v. U.S., 2005, 874 A.2d 363. Searches And 
Seizures <$=> 180 

Test for determining voluntariness of a consent 
to search is subjective, focusing specifically on the 
consenting person's characteristics and subjective 
understanding and on whether consent was freely 
given, and court can take into consideration the 
youth of the accused, his lack of education, or his 
low intelligence, and additional factors include the 
length of the detention prior to consent, repeated 
and prolonged questioning, and physical punish- 
ment. Basnueva v. U.S., 2005, 874 A.2d 363. 
Searches And Seizures ©=> 180; Searches And 
Seizures <&=> 184 

The voluntariness of a consent to search is a 
question of fact to be determined from all the 
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circumstances. Basnueva v. U.S., 2005, 874 A.2d 
363. Searches And Seizures <&=> 201 

Defendant's consent to search of his person w T as 
voluntary; there was nothing in the record to 
suggest that coercion, fear, or intimidation was 
used to obtain defendant's consent to search, the 
traffic stop took place during the day and on a 
public street, officers never drew their weapons or 
spoke in a loud voice, defendant was not dragged 
from the car, and defendant's telling the officer to 
"go ahead" with the search was very clear consent, 
Basnueva v. U.S., 2005, 874 A.2d 363. Searches 
And Seizures <3=> 181 

To justify a search under the consent exception 
to warrant requirement, the government must 
prove by a preponderance of the evidence that 
consent was, in fact, freelv and voluntarily given. 
Basnueva v. U.S., 2005, 874 A.2d 363. Searches 
And Seizures <£=> 197 

At time defendant consented to be searched, he 
had only been temporarily seized in course of a 
valid traffic stop and was not in custody for Fourth 
Amendment purposes; traffic stop and questioning- 
took place on public street during daylight hours, 
only a few questions were asked and they were not 
particularly unusual, driver of vehicle was peace- 
ably arrested for not having driver's license, there 
was no reason for defendant, who was a passenger, 
to think that he might be arrested for similar 
offense since he had not been driving, defendant 
had been stopped for no longer than five minutes, 
and neither defendant nor driver had been verbally 
threatened, nor had any of the officers displayed a 
weapon. Basnueva v. U.S., 2005, 874 A.2d 363. 
Automobiles <s=» 349(10); Searches And Seizures 

Defendant's consent for police to search his 
room was voluntary and not coerced, even though 
defendant was not fluent in English, where there 
was a Spanish speaking officer available who trans- 
lated the consent form for defendant, defendant 
stated he understood the consent form, there were 
no more than three officers in the apartment at the 
time they secured defendant's consent, the officers 
never drew or displayed their weapons, and al- 
though defendant was not allowed to leave, he 
remained in the familiar surroundings of his home. 
Castellon v. U.S., 2004, 864 A.2d 141. Searches 
And Seizures <z=> 181 

3. Probable cause — In general 

Washington Metropolitan Area Transit Authori- 
ty (WMATA) police officer violated Fourth 
Amendment by stopping defendant's vehicle for 
driving through a stop line on a city street, and 
then making a warrantless arrest of defendant; 
officer was acting outside his jurisdiction, and he 
lacked reasonable suspicion for the stop inasmuch 
as he relied upon a mistaken understanding of the 
law in believing that the stop line was on WMATA 
property. U.S. v. Simon, 2005, 368 F.Supp.2d 73. 
Automobiles <^ 349(12) 

In determination, under District of Columbia 
law, whether an objectively unlawful arrest was 
justified by officer's reasonable good faith belief 
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that his or her conduct was lawful, good faith is to 
be evaluated from perspective of the arresting 
officer, rather than that of the plaintiff. Liser v. 
Smith, 2003, 254 F.Supp.2d 89. Arrest <$=> 63.4(1) 

Under District of Columbia law, determination 
of whether police had probable cause for an arrest 
is ordinarily a mixed question of law and fact, but 
where the facts are not in dispute, the issue be- 
comes a purely legal one which the court can 
answer on its own. Liser v. Smith, 2003, 254 
F.Supp.2d 89. Arrest <£=> 63.4(2) 

Under District of Columbia law, existence of 
probable cause for an arrest is based on objective 
test of whether a reasonably prudent police officer, 
considering the totality of the circumstances con- 
fronting him, would be warranted in believing that 
the individual in question committed the offense. 
Liser v. Smith, 2003, 254 F.Supp.2d 89. Arrest <®=> 
63.4(2) 

While an objectively reasonable mistake of fact 
can legally support a determination of probable 
cause for arrest, a mistake that is the product of 
the government's willful ignorance, investigative 
negligence, or is otherwise unreasonable, cannot. 
Liser v. Smith, 2003, 254 F.Supp.2d 89. Arrest &* 
63.4(2) 

Under District of Columbia law, a police officer 
may justify an arrest by demonstrating that (1) he 
or she believed, in good faith, that his or her 
conduct was lawful, and (2) this belief was reason- 
able. Amons v. District of Columbia, 2002, 231 
F.Supp,2d 109. Arrest <£=> 63.4(1) 

Fruits of a warrantless search incident to an 
arrest are permitted if a law enforcement officer 
has probable cause to arrest, which arises when a 
reasonably prudent police officer, considering the 
total circumstances confronting him and drawing 
from his experience, would be warranted in the 
belief that an offense has been or is being commit- 
ted. Barrie v. U.S., 2005, 887 A.2d 29. Arrest <£=> 
63.4(2) 

Defendant's announcement during investigatory 
stop that he had marijuana on his person gave 
police officer probable cause to search him. Grif- 
fin v. U.S., 2005, 878 A.2d 1195. Controlled Sub- 
stances <&=> 122 

As a general matter, the decision to stop an 
automobile is reasonable where the police have 
probable cause to believe that a traffic violation 
has occurred. Basnueva v. U.S., 2005, 874 A.2d 
363. Automobiles <^> 349(2.1) 

Police officers had probable cause to arrest de- 
fendant for possession of a controlled substance 
and to conduct search incident to this arrest; de- 
fendant admitted to police during lawful Terry 
stop that he had in his possession "one little bag" 
in response to officer's question as to whether 
defendant had any illegal contraband on his per- 
son, there had been eyewitness account of illegal 
drug use in truck, defendant was stopped by offi- 
cers near truck, and defendant admitted that he 
had just been inside truck. Nixon v. U.S., 2005, 
870 A.2d 100. Arrest <^> 63.4(16); Arrest &=> 
71.1(5) 
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To conduct a warrantless search of a person, as 
opposed to a mere frisk, the police must have 
"probable cause," which arises when a reasonably 
prudent police officer, considering the total circum- 
stances confronting him and drawing from his 
experience, would be warranted in the belief that 
an offense has been or is being committed. Nixon 
v. U.S., 2005, 870 A.2d 100. Searches And Sei- 
zures ®=> 40.1 

A court may not simply rely on a police officer's 
conclusory assertions in deciding whether a search 
or seizure was justified under the Fourth Amend- 
ment, but rather must evaluate the facts underly- 
ing those assertions. Milline v. U.S., 2004, 856 
A.2d 616. Searches And Seizures <$=> 200 

Police officer had reasonable articulable suspi- 
cion to believe that defendant had just committed a 
crime so as to justify Terry stop; officer heard 
broadcast regarding a shooting that had occurred 
a few blocks away involving two men, one of whom 
was wearing a distinctive jacket, and officer 
stopped defendant and his companion after seeing 
that companion was wearing a similar jacket. 
Pinkney v. U.S., 2004, 851 A.2d 479. Arrest <3^ 
60.2(5) 

Test for judging the existence of probable cause 
necessary for an arrest is whether a reasonably 
prudent police officer, considering the total circum- 
stances confronting him and drawing from his 
experience, would be warranted in the belief that 
an offense has been or is being committed. Bean- 
er v. U.S., 2004, 845 A.2d 525. Arrest <^ 63.4(2) 

Probable cause to arrest must be supported by 
more than mere suspicion, but need not be based 
on evidence sufficient to sustain a conviction. 
Blackmon v. U.S., 2003, 835 A.2d 1070. Arrest @=> 
63.4(2) 

Police are not required to test suspected narcot- 
ics on the spot before making an arrest when other 
evidence supports a finding of probable cause. 
Blackmon v. U.S., 2003, 835 A.2d 1070. Arrest &* 
63.4(13) 

An "articulable suspicion" supporting a search 
for weapons is substantially less than probable 
cause, but more than a mere hunch or gut feeling. 
James v. U.S., 2003, 829 A.2d 963. Searches And 
Seizures <£^> 67.1 

Officer did not have probable cause to search 
defendant for weapons and, thus, could not search 
defendant on that basis, where government failed 
to show that officer feared for his safety. Prince 
v. U.S., 2003, 825 A.2d 928. Searches' And Sei- 
zures <£=> 70 

The test for judging the existence of probable 
cause is whether a reasonably prudent police offi- 
cer, considering the total circumstances confront- 
ing him and drawing from his experience, would be 
warranted in the belief that an offense has been or 
is being committed. Prince v. U.S., 2003, 825 A.2d 
928. Arrest <&=» 63.4(2) 

Probable cause is a flexible, common-sense stan- 
dard that does not demand any showing that the 
officer's belief that he has witnessed criminal be- 
havior be correct or more likely true than false; 
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rather, the officer's belief need only be based on showing that the officer's belief that he has wit- 
reasonably trustworthy information at the moment 
of arrest.' Prince v." U.S., 2003, 825 A.2d 928. 
Arrest &* 63.4(2) 

There is no requirement that the arresting offi- 
cer have sufficient firsthand knowledge to consti- 
tute probable cause; it is enough that the police 
officer initiating the chain of communication had 
firsthand knowledge. Prince v. U.S., 2003, 825 
A.2d 928. Arrest ©=> 63.4(2) 

When faced with a fast moving sequence of 
events involving a number of police officers, a 
citizen's rights are protected if, at the time of the 
intrusion, the information collectively known to the 
police is constitutionally sufficient to justify that 
intrusion. Prince v. U.S., 2003, 825 A.2d 928. 
Arrest <3^ 63.4(2) 

Officer had probable cause to stop automobile of 
make and color described in police broadcast for 
its occupants' reported involvement in drug activi- 
ty, even though the car was out of sight for 
approximately 30 to 60 seconds, where evidence 
snowed that there were no other car of similar 
description in immediate vicinity, officer had wit- 
nessed what appeared to be a drug transaction 
between a man that approached the car and the 
passenger in the right front seat, and defendant 
was that passenger. Prince v. U.S., 2003, 825 A.2d 
928. Arrest <S=> 60.3(2) 

Police descriptions applicable to large numbers 
of people will not support a finding of probable 
cause to arrest, particularly when it is unclear how 
much time passed between the broadcast of a 
description and the sighting of a suspect who 
meets that description. Prince v. U.S., 2003, 825 
A.2d 928. Arrest e=* 63.4(11) 

Generally, any restraint of a person amounting 
to a seizure is invalid unless justified bv probable 
cause. Jackson v. U.S., 2002, 805 A.2d 979. Ar- 
rest ®=> 63.4(1) 

Police officers did not have reasonable grounds 
to believe that criminal activity was afoot or that 
defendant was armed and dangerous to justify 
investigative stop and frisk of defendant; no report 
of criminal activity was made in the area where 
defendant was located on the day of defendant's 
arrest, no association was made between defendant 
and the earlier shootings and drug activity in the 
neighborhood, and defendant's explanation that he 
was waiting for particular individual, even with 
officer's suspicion that it was the same person 
about whom he had reports of involvement with 
drug activity, was insufficient to conclude that 
defendant had also engaged in some type of crimi- 
nal activity. Jackson v. U.S., 2002, 805 A.2d 979. 
Arrest e^' 60.2(5) 

The fact that a person is in an area known for 
narcotics traffic and even shootings is insufficient, 
without more, to buttress the conclusion that a an 
investigative stop of such person is warranted. 
Jackson v. U.S., 2002, 805 A.2d 979. Arrest <^> 
60.2(7) 

Probable cause for an arrest is a flexible, com- 
mon-sense standard that does not demand any 



nessed criminal behavior be correct or more likely 
true than false. Ball v. U.S., 2002, 803 A.2cl 971. 
Arrest <& 63.4(2) 

The test for judging the existence of "probable 
cause" for an arrest is whether a reasonably pru- 
dent police officer, considering the total circum- 
stances confronting him and drawing from his 
experience, would be warranted in the belief that 
an offense has been or is being committed. Ball v. 
U.S., 2002, 803 A.2d 971. Arrest <^ 63.4(2) 

Police officers had probable cause to arrest de- 
fendant and search him incident to the arrest wiren 
one officer, a veteran familiar with the odor and 
packaging of PCP, saw the other officer remove tin 
foils of PCP from defendant's pocket and detected 
"a really strong odor of PCP" coming from both 
defendant and his accomplice. Wilson v. U.S., 
2002, 802 A.2d 367. Arrest <$=> 63.4(16); Arrest ^ 
71.1(3) 

The question of probable cause to search or to 
arrest is to be viewed from the vantage point of a 
prudent, reasonably cautious police officer guided 
bv his experience and training. Quintanilla v. 
U.S., 2002, 788 A.2d 564. Arrest <^> 63.4(2); 
Searches And Seizures <£=> 40.1 

Probable cause to search or to arrest is meas- 
ured by the totality of the circumstances. Quin- 
tanilla 'v. U.S., 2002, 788 A.2d 564. Arrest <^> 
63.4(2); Searches And Seizures &* 40.1 

Whether officers had probable cause for war- 
rantless stop and search of defendant was a ques- 
tion of law. Davis v. U.S., 2001, 781 A.2d 729. 
Criminal Law <3=> 734 

The test for determining "probable cause" for an 
arrest is whether a reasonably prudent police offi- 
cer, considering the total circumstances confront- 
ing him and drawing from his experience, would be 
wan-anted in the belief that an offense has been or- 
is being committed. Davis v, U.S., 2001, 781 A.2d 
729. Arrest ©=> 63.4(2) 

Probable cause for an arrest is a fluid concept, 
turning on the assessment of probabilities in par- 
ticular factual contexts, which is not readily, or 
even usefullv, reduced to a neat set of legal rules. 
Davis v. ILS., 2001, 781 A.2d 729. Arrest <&* 
63.4(2) 

Probable cause for an arrest involves factual and 
practical considerations of everyday life on which 
reasonable and prudent men, not legal technicians, 
act. Davis v. U.S., 2001, 781 A.2d 729. Arrest ®=> 
63.4(2) 

Under the right circumstances, evidence of an 
on-going but interrupted two-way drug transaction 
can support a finding of probable cause for an 
arrest. Davis v. U.S., 2001, 781 A.2d 729. Arrest 
<3=> 63.4(6) 

4. Personal knowledge or observation, 

probable cause 

Officer did not reasonably, objectively believe 
that he heard a positive response from defendant 
to officers question about whether defendant had 
marijuana in his pocket, and absent such reason- 
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able belief, officer lacked probable cause to arrest 
defendant and conduct search incident to that ar- 
rest; in response to officer's question, "You're 
telling me that is not marijuana," defendant re- 
sponded "yeah," and while officer might have 
subjectively believed that defendant's "yeah" 
meant yes, he was carrying marijuana, officer's 
subjective belief was not the test, and defendant's 
demeanor and his body language were too ambig- 
uous, and thus too weak, to justify rejection of 
what defendant did say in favor of what he did 
not say. Smith v. U.S., 2010, 987 A.2d 432. Ar- 
rest <^ 63.4(16) 

Police had reasonable, articulable suspicion that 
defendant might be armed or dangerous, as would 
justify pat-down frisk for weapons; defendant was 
on front porch of residence, known for narcotics 
and weapons, where officers had arrived to execute 
premises search warrant, it was dark when police 
arrived, defendant was wearing a coat under which 
a weapon could be concealed, defendant was at- 
tempting to leave porch as police arrived, and 
there were seven or eight people congregated on 
porch, a number that exceeded the four or five 
officers who were attending to them. Germany v. 
U.S., 2009, 984 A.2d 1217, certiorari denied 131 
S.Ct. 186, 178 L.Ed.2d 112. Arrest <&=> 60.2(19) 

A police officer must have a particularized and 
objective basis for suspecting the particular person 
stopped of criminal activity. Duckett v. U.S., 2005, 
886A2d548. Arrest <s=> 60.2(10) 

The subjective intent of an arresting officer is 
simply no basis for invalidating an arrest; those 
are lawfully arrested whom the facts known to the 
arresting officers give probable cause to arrest, 
Scott v. U.S., 2005, 878 A.2d 486. Arrest <3=> 
63.4(2) 

An arresting officer's state of mind is irrelevant 
to the existence of probable cause to arrest, and 
thus, his subjective reason for making the arrest 
need not be the criminal offense as to which the 
known facts provide probable cause. Scott v. U.S., 
2005, 878 A.2d 486. Arrest ®=> 63.4(2) 

Officer had probable cause to arrest defendant 
for committing misdemeanor offense in his pres- 
ence, such that defendant's arrest was lawful and 
subsequent search of defendant's person was rea- 
sonable within the meaning of the Fourth Amend- 
ment; since officer saw defendant urinate on front 
bumper of van parked in gas station parking lot, 
officer had probable cause to arrest defendant for 
disorderly conduct and defacing of private proper- 
ty. U.S.C.A. Const.Amend. 4; D.C. CODE 
§§ 23-581(a)(l)(B) (2001 & Supp.2004); D.C.Code 
§§§§ 22-1321, Scott v. U.S., 2005, 878 A.2d 486. 
Arrest <3=> 63.4(13); Arrest <3=> 71.1(2.1) 

A police officer may detain a person on less than 
probable cause if the officer has a reasonable 
suspicion based on specific articulable facts that 
the person is involved in criminal activity. In re 
A.F., 2004, 875 A.2d 633. Arrest <&=> 60.2(10) 

When a traffic offense is committed in the pres- 
ence of a police officer, a stop of the vehicle is 
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generally lawful Basnueva v. U.S., 2005, 874 A.2d 
363. Automobiles &* 349(2.1) 

Where police officers lawfully stopped defen- 
dant's vehicle for a traffic violation, officer's action 
of opening door of defendant's vehicle and ordering 
defendant to get out of vehicle to question him was 
reasonable and permissible under Fourth Amend- 
ment, even though officers had no articulable sus- 
picion of criminal activity of specific reason to 
believe defendant might have been dangerous. 
U.S. v. Glover, 2004, 851 A,2d 473. Automobiles 
@=> 349(16) 

"Immediately apparent," for purposes of re- 
quirement of plain feel doctrine that the incrimi- 
nating nature of the object perceived to be con- 
traband during the frisk must be immediately 
apparent to the officer, does not mean that an 
officer must know for certain that the item felt 
is contraband, only that there is probable cause 
to associate the item with criminal activity. U.S. 
v. Glover, 2004, 851 A.2d 473. Searches And 
Seizures <^ 47.1 

For purposes of determining whether an officer 
had probable cause to seize an object during a 
lawful search pursuant to plain feel doctrine, the 
officer's initial tactile perception of the object may 
be informed by the officer's training and experi- 
ence and other attendant circumstances. U.S. v. 
Glover, 2004, 851 A2d 473. Searches And Sei- 
zures <3=> 47.1 

Police officer had probable cause to arrest de- 
fendant at moment he emerged from backyard of 
residence; police officer saw suspected stolen car in 
his rearview mirror, before investigating further, 
confirmed stolen car's license plate number, which 
matched car from which officer observed defen- 
dant and his accomplice flee when they surmised 
that officer was chasing them, and, although officer 
lost sight of defendant and his accomplice during 
his pursuit, they were out of officer's sight for only 
a few seconds, and there were no other people in 
area, Beaner v. U.S., 2004, 845 A.2d 525. Arrest 
<3=* 63.4(12); Arrest <3==> 63.4(16) 

Officer had probable cause to arrest defendant, 
who was the driver of car, based on officer's seeing 
white rock-like substance, which officer believed to 
be cocaine, in front of the passenger seat; because 
defendant was in the driver's seat, a fact from 
which a reasonable person might infer ownership 
of the car or at least entitlement to drive it, there 
was a much stronger likelihood that he was at least 
in joint constructive possession of the cocaine. 
Blackmon v. U.S., 2003, 835 A.2d 1070. Arrest <3=> 
63.4(16) 

Probable cause to arrest exists where the facts 
and circumstances within the officers' knowledge 
warrant a person of reasonable caution in the 
belief that an offense has been or is being commit- 
ted. Blackmon v. U.S., 2003, 835 A.2d 1070. Ar- 
rest <5=> 63.4(2) 

In the specific context of a lawful traffic stop, a 
police officer may search the passenger compart- 
ment of an automobile for weapons, even without 
probable cause, if the police officer possesses a 
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reasonable belief, based on specific and articulable 
facts, that the suspect is dangerous and may gain 
immediate control of weapons; however, the search 
must be limited to those areas in which a weapon 
may be placed or hidden. James v. U.S., 2003, 829 
A.2d 963. Automobiles <£=> 349.5(10) 

Police officer's observation of driver's furtive 
movements of sitting upright, as if to take some- 
thing from his waistband, and then leaning all the 
way forward, as if to place that object under his 
seat, provided reasonable articulable suspicion to 
believe that driver was armed in light of the 
totality of the circumstances, and, thus, search of 
area under the driver's seat did not violate Fourth 
Amendment; officer had past experience and found 
gun in similar case, and the driver was in a high 
crime area and failed to stop and pull over immedi- 
ately when the officer turned on his emergency 
lights after seeing traffic violation. James v. U.S., 
2003, 829 A.2d 963. Automobiles &* 349.5(10) 

Presence of money in companion's hand and 
unknown object in defendant's hand was indicative 
of two way exchange, and thus, established, reason- 
able inference of sale supporting officers' investi- 
gatory stop and detention of defendant; indepen- 
dent, yet complementary and simultaneous actions 
by defendant and other man, in apparent prepara- 
tion for sale, gave rise to same inference as actual 
exchange. Black v. U.S., 2002, 810 A.2d 410. Ar- 
rest <^> 60.2(5) 

Flight of defendant's companion, after officers 
observed defendant and companion in alley appar- 
ently engaged in exchange of money for unknown 
object, implied guilt of defendant as well as com- 
panion, and thus, flight supported reasonableness 
of officers' investigatory stop and detention of 
defendant. Black v. U.S., 2002, 810 A.2d 410. 
Arrest <5=> 60.2(5) 

Reputation of area in which defendant was de- 
tained in investigatory stop as high drug traffick- 
ing area, while insufficient by itself to justify offi- 
cers' investigatory stop of defendant after officers 
observed defendant and companion in apparent 
exchange in alley, lent support to reasonableness 
of stop, where there was factual support in record 
of localized criminal activity, and high-intensity 
lights had been installed near alley in which defen- 
dant was observed, at least in part in response to 
observed criminal activity. Black v. U.S., 2002, 
810A.2d410. Arrest <©=* 60.2(5) 

Generally, probable cause to seize physical evi- 
dence exists where the facts and circumstances 
within the arresting officer's knowledge, of which 
he has reasonably trustworthy information, are 
sufficient in themselves to warrant a reasonable 
belief that an offense has been or is being commit- 
ted. Umanzor v. U.S., 2002, 803 A.2d 983, certio- 
rari denied 124 S.Ct. 198, 540 U.S. 871, 157 
L.Ed.2d 130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Searches And Seizures <5^ 40.1 

Although the Fourth Amendment is violated 
when property is seized in the absence of a war- 
rant issued on the basis of probable cause, the 
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plain view doctrine serves as one exception to this 
requirement by allowing the warrantless seizure of 
evidence observed in plain sight when: (1) an offi- 
cer does not violate the Fourth Amendment in 
arriving at the place from which the evidence could 
be plainly viewed; (2) the evidence's incriminating 
character is immediately apparent; and (3) the 
officer has a lawful right of access to the object 
itself. Umanzor v. U.S., 2002, 803 A.2d 983, certio- 
rari denied 124 S.Ct. 198, 540 U.S. 871, 157 
L.Ed.2d 130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Searches And Seizures ©^ 47.1 

If wiiile lawfully engaged in an activity in a 
particular place, police officers perceive a suspi- 
cious object, they may seize it immediately; such a 
seizure of property in plain view involves no inva- 
sion of privacy and is presumptively reasonable, 
assuming that there is probable cause to associate 
the property with criminal activity. Umanzor v. 
U.S., 2002, 803 A.2d 983, certiorari denied 124 
S.Ct. 198, 540 U.S. 871, 157 L.Ed.2d 130, post- 
conviction relief denied 2004 WL 5332497, recon- 
sideration denied 2004 WL 5332496. Searches 
And Seizures ^ 49 

When presented with a readily recognizable ob- 
ject that has innocent as well as illicit uses, the 
officer's training and experience and other attend- 
ant circumstances can inform his or her percep- 
tion, for purposes of determining whether the offi- 
cer had probable cause to seize the object during a 
frisk, pursuant to plain-feel exception to warrant 
requirement. Ball v. U.S., 2002, 803 A.2d 971. 
Searches And Seizures <&* 49 

Defendant's display of a plastic bag containing a 
weed substance protruding from his shoe was in 
plain view, providing officer with probable cause to 
arrest defendant for possession of a controlled 
substance in light of fact that no "seizure" had 
occurred prior to that time, as officer had been 
lawfully conducting an investigation related to 
drug complaints when he observed defendant 
watching an illegal craps game and, thus, was 
justified in being in position to ask defendant for 
identification and observe the contraband. Casey 
v. U.S., 2002, 788 A.2d 155. Arrest <$=> 63.4(16) 

Under the Fourth Amendment's plain view 
doctrine, a police officer is permitted to seize ob- 
servable 'Illegal or evidentiary items" provided 
the officer has some prior Fourth Amendment 
justification and probable cause to suspect that 
the item is connected to criminal activity. Casey 
v. U.S., 2002, 788 A.2d 155. Searches' And Sei- 
zures ^ 47.1 

Testimony of experienced officer, who had been 
involved in more than 100 drug-related arrests, 
that in area known to be high narcotics area, he 
observed woman holding currency and defendant 
holding and displaying object in his hand in man- 
ner suggestive of drug transaction, that he had 
received reports from neighborhood residents that 
the woman was regularly engaged in 'illegal activi- 
ty,' and that defendant and woman attempted to 
conceal what they had been doing and walked 
away when officers approached, established "prob- 
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able cause" for arrest of defendant, though there 
had been no actual exchange of money for drugs. 
Davis v. U.S., 2001, 781 A.2d 729. * Arrest @=» 
63.4(13) 

A search or seizure is ordinarily unreasonable in 
the absence of individualized suspicion of wrongdo- 
ing. Jefferson v. U.S., 2001, 776 A.2d 576. 
Searches And Seizures <&=> 23 

Collective knowledge of three law enforcement 
officers at the time that one of them stopped 
defendant and another pedestrian after hearing 
burglary report from radio dispatcher could be 
aggregated in determining whether stop was jus- 
tifiable, even though the officers had not commu- 
nicated with one another directly or through a 
dispatcher, where officers had all observed the 
burglary suspects in small area of city within a 
few minutes preceding the stop. McFerguson v. 
U.S., 2001, 770 A.2d m. Arrest <®=> 60.2(5) 

Police had reasonable suspicion to stop defen- 
dant and companion in connection with a burglary 
allegedly involving two black males, though radio 
dispatch had indicated one of the burglars was 
wearing red pants and neither defendant nor com- 
panion was wearing red pants at time of stop, 
where officer making stop had observed the indi- 
viduals running in a way that suggested they were 
fleeing something, another officer had earlier ob- 
served them when one was reading red pants, and 
a third officer had seen them running toward 
parkway where stop occurred. McFerguson v. 
U.S., 2001, 770 A.2d m. Arrest <^> 60.2(5) 

Officers had a reasonable suspicion that defen- 
dants were engaged in a drug transaction, and 
thus, investigatory stop was reasonable in light of 
the totality of the circumstances, where officers 
testified as to their experience in recognizing that 
lip balm containers were commonly used to pack- 
age cocaine, they observed one defendant hand the 
other such a container, a personal item not normal- 
ly shared, one defendant's surprised reaction and 
immediate disposal of such container upon seeing 
the officers, and other defendant's covert attempt 
to repossess or hide container by placing his foot 
on top of it. Flores v. U.S., 2000, 769 A.2d 126. 
Arrest ®=> 60.2(5) 

One of the circumstances properly considered in 
determining the reasonable of a Terry stop is the 
demonstrated expertise of police officers in recog- 
nizing distinctive packaging used in the drug trade 
for smaller quantities, especially when there is 
evidence describing the arresting officer's experi- 
ence with the particular packaging. Flores v. 
U.S., 2000, 769 A.2d 126. Arrest <^> 60.2(10) 

Officer's action during Terry stop, in backing 
one defendant's foot off the lip balm container that 
defendant was covertly attempting to repossess 
after other defendant dropped it, was related in 
scope to the original justification for the investiga- 
tory stop, considering that the action was taken to 
confirm officer's suspicion, based his experience 
that lip balm containers were often used to pack- 
age cocaine, that the two defendants were involved 
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in a drug transaction. Flores v. U.S., 2000, 769 
A.2d 126. Arrest <^ 60.2(20) 

An investigative seizure must be reasonably re- 
lated in scope to the justification for its initiation. 
Flores v. U.S.. 2000, 769 A.2d 126. Arrest ®=> 
60.2(20) 

Officer's observation of defendant's dropping 
nine plastic bags with white rocks in them while 
being chased provided officer with probable cause 
to arrest defendant for possession of crack cocaine. 
Bates v. U.S., 2000, 766 A.2cl 500. Arrest ^ 
63.4(16) 

The doctrine of plain view justified the seizure of 
a gun from defendant's car during a valid T( rr$ 
stop in a police parking lot at two o-clock in the 
morning; after defendant was asked to step out of 
the vehicle, police officer, when shining a flashlight 
in the car, saw the gun in plain view on the driver's 
side near the spot where defendant's right thigh 
would have been positioned, which provided the 
officer with probable cause to seize the gun. 
White v. U.S., 2000, 763 A.2d 715. Searches And 
Seizures <£=> 69 

5. Informants and witnesses, probable 

cause 

Informant's tip about drug sale was sufficient to 
provide law enforcement officers with probable 
cause, to arrest defendant for drug offense, even 
though defendant argued that informant was un- 
able to say where on defendant's person drugs 
could be found; informant personally witnessed 
drug transaction, provided accurate information as 
to defendant's appearance, had opportunity to 
identify defendant before any search occurred, had 
long and reliable history of giving accurate infor- 
mation to officers, was employed, and was vulnera- 
ble to prosecution should his information have 
proved false. Barrie v. U.S., 2005, 887 A.2d 29. 
Arrest <^> 63.4(8) 

In reviewing whether an informant's tip provid- 
ed probable cause to arrest, a judicial officer 
should consider the totality of the circumstances, 
taking into account the informant's veracity, relia- 
bility, and basis of knowledge. Barrie v. U.S., 
2005, 887 A.2d 29. Arrest &=> 63.4(7.1); Arrest <s=> 
63.4(8) 

Along with an informant's basis of knowledge of 
criminal activity, the informant's general credibili- 
ty and the reliability of the information he or she 
provides are important factors in an assessment of 
whether the information provided probable cause 
to arrest. Barrie v. U.S., 2005, 887 A.2d 29. Ar- 
rest <£=> 63.4(8) 

Reliability of an informant's tip is also strength- 
ened where police can independently corroborate 
the informant's story, for purpose of determining 
whether the tip provided probable case to arrest. 
Barrie v. U.S., 2005, 887 A.2d 29. Arrest e=> 
63.4(9) 

If a citizen claims or appears to be a victim of a 
crime or an eyewitness to a crime, the reliability of 
his information is greatly enhanced, for purpose of 
determining whether there was reasonable suspi- 
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cion justifying a stop. Nixon v. U.S., 2005, 870 
A.2d 100. 'Arrest ©=> 60.2(10) 

Police officers had reasonable articulable suspi- 
cion, based on citizen's report and defendant's 
admission that he had been in truck at issue, to 
justify Terry stop of defendant; citizen had flagged 
down officers and told them that some persons 
were using drugs inside red, "construction-type" 
pickup truck parked in front of his house, citizen 
was eyewitness to crime, information he provided 
was given in person so that officers were able then 
and there to assess his reliability, information from 
citizen was corroborated almost immediately when 
officer saw truck in exact location stated by citizen, 
and defendant admitted to officers that he had 
recently been in truck. Nixon v. U.S., 2005, 870 
A.2d 100. Arrest <^ 60.2(5) 

Officer had probable cause to believe that crimi- 
nal activity was afoot, so as to support search of 
defendant incident to a lawful arrest; another offi- 
cer related to arresting officer that he observed a 
two-way exchange of money for a small object 
between defendant and another individual, in an 
area known for high narcotics activity, after the 
individual had approached at least one other car in 
the same suspicious manner that he had ap- 
proached defendant's vehicle. Prince v. U.S., 2003, 
825 A.2d 928. Arrest ^ 71.1(3) 

Police lacked probable cause to arrest defendant 
for burglary and to search bag he was carrying 
incident to an arrest, despite existence of reason- 
able suspicion to stop defendant and companion in 
connection with that burglary, where officer who 
stopped defendant and companion reported the 
stop 20 minutes after victim reported seeing bur- 
glars flee, stop occurred a mile and a half from 
scene of burglary, and neither individual was wear- 
ing red pants as reported by burglary victim. 
McFerguson v. U.S., 2001, 770 A.2d 66. Arrest <£=> 
63.4(12); Arrest <3=> 71.1(2.1) 

Police officer had a reasonable, articulable suspi- 
cion of criminal activity that justified Terry stop of 
defendant in police station's impound parking lot to 
investigate for weapons, where an in-person citizen 
informant stated that defendant's car was sitting in 
a remote area of the lot and that she was con- 
cerned that her nephew, who was in the police 
station, would be shot by defendant, and police 
officer confirmed by his own observation the infor- 
mation about the location of defendant's car, which 
was in an area that officer had never seen any 
occupied cars, especially at two o'clock in the 
morning. White v. U.S." 2000, 763 A.2d 715. Ar- 
rest ^ 60.2(5) 

6. Exigent circumstances 

Police officers' observation as defendant put the 
brown paper bag he was holding in trunk of car 
next to which he was standing, shut trunk lid, ran 
away, and discarded plastic bags of crack cocaine 
as he ran provided police with probable cause to 
believe that there was contraband in both the 
paper bag and the trunk, and thus, warrantless 
search of trunk and any containers in the trunk 
that might contain contraband was permitted un~ 
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der automobile exception to the warrant require- 
ment. Bates v. U.S., 2000, 766 A.2d 500. Con- 
trolled Substances ©=> 112 

7. Force used to effect arrest 

A "seizure" does not occur in the absence of an 
application of physical force, unless the subject 
actually yields. Davis v. U.S., 2001, 781 A.2d 729. 
Arrest <^> 60.4(1) 

Other circumstances, such as the physical touch- 
ing of the suspect, display of a weapon, or the use 
of language or tone of voice indicating compulsion, 
may turn a consensual encounter into a seizure. 
Davis v. U.S., 2001, 781 A.2d 729. Arrest «^> 
60.4(1) 

Evidence that officer physically restrained de- 
fendant, for the purpose of effecting his arrest, by 
grabbing and picking him up after defendant be- 
gan swinging at officer was sufficient to show that 
defendant was in "lawful custody" before he fled 
his jacket and ran away, as required to support 
conviction for escape from the lawful custody of an 
officer. Mack v. U.S., 2001, 772 A.2d 813. Escape 
<S^10 

Where an officer physically restrains a person 
pursuant to a lawful arrest, or where the person 
has submitted to a lawful arrest, "lawful custody" 
exists within the meaning of statutory provision 
making it a crime to escape from the "lawful 
custody of an officer." Mack v. U.S., 2001, 772 
A.2d813. Escaped 3 

9. Search, generally 

Search of defendant's jacket, which yielded mar- 
ijuana, was not beyond the permissible scope of a 
search incident to arrest; because of the short 
distance between defendant and the jacket, it was 
still within his immediate control in the sense that 
he could have reached it with a lunge if he had 
wanted to do so, and fact that the jacket was in the 
actual possession of one of the officers at the time 
of arrest did not mean that it was within the 
exclusive control of the police. Blackmon v. U.S., 
2003, 835 A.2d 1070. Arrest <s^> 71.1(6) 

To justify a protective search, the police officer 
must be able to point to particular facts from 
which he reasonably inferred that the individual 
was armed and dangerous. Prince v. U.S., 2003, 
825 A.2d 928. Searches And Seizures &> 70 

Once officer had probable cause to arrest defen- 
dant, based on seizure, pursuant to plain-feel ex- 
ception to search warrant requirement, of medicine 
bottle that he felt in defendant's pocket while 
frisking defendant, the officer was also authorized 
to open the bottle, as a search incident to a valid 
arrest. Ball v. U.S., 2002, 803 A2d 97.1. Arrest 
<^ 71.1(3) 

Convenience store employee was not in "custo- 
dy" during execution of warrant to search store for 
drugs, and, thus, questions about existence and 
location of drugs were not custodial interrogation 
for purposes of Miranda, even though a police 
officer* later restrained the employee in handcuffs. 
Quintanilla v. U.S., 2002, 788 A.2d 564. Criminal 
Law e=> 411.24 
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11. Miranda warnings 

When a person is subjected only to a Terry stop, 
Miranda warnings are not required. Griffin v. 
U.S., 2005, 878 A.2d 1195. Criminal Law <^ 
411.25 

Test of whether a person is in custody for 
Miranda- purposes is whether under all of the 
circumstances a reasonable man innocent of any 
crime would have thought he was not free to leave. 
Griffin v. U.S., 2005, 878 A.2d 1195. Criminal Law 
<^ 411.23 

Ultimate inquiry in determining whether a per- 
son is in custody for Miranda purposes is simply 
whether- there is a formal arrest or restraint on 
freedom of movement of the degree associated 
with a formal arrest. Griffin v. U.S., 2005, 878 
A.2d 1195. Criminal Law G=> 411.23 

"Custodial interrogation" under Miranda means 
questioning initiated by law enforcement officers 
after a person has been taken into custody or 
otherwise deprived of his freedom of action in any 
significant way. Griffin v. U.S., 2005, 878 A.2d 
1195. Criminal Law ®=» 411.23; Criminal Law ©=> 
411.38 

Defendant was not in custody for Miranda pur- 
poses, even though police officer grabbed defen- 
dant by his shirt, escorted him out of hotel, and 
questioned him while officer and second officer 
stood on either side of him, each holding one of his 
arms; minutes before, it appeared that defendant 
was running from first officer, officers restrained 
defendant to prevent him from running again while 
they investigated marijuana odor that emanated 
from him, defendant was not handcuffed, placed 
into police vehicle, or told that he was under 
arrest, and no guns were drawn. Griffin v. U.S., 
2005, 878 A.2d 1195. Criminal Law «&» 411.24 

For purposes of inquiry as to whether suspect 
was in custody for Miranda purposes, limiting the 
focus to the objective circumstances of the interro- 
gation ensures that the police do not need to make 
guesses as to the circumstances at issue before 
deciding how they may interrogate the suspect; the 
police are not charged with the burden of antici- 
pating the frailties or idiosyncrasies of every per- 
son whom they question. Morales v. U.S., 2005, 
866A.2d67. Criminal Law ©=> 411.23 

Miranda inquiry as to whether suspect was "in 
custody" is an objective test. Morales v. U.S., 
2005, 866 A.2d 67. Criminal Law <3=> 411.23 

Defendant was not "in custody" for Miranda 
purposes when police questioned her at her home; 
defendant was not caught by surprise by police 
visit, nor was she subject to unwelcome intrusion, 
because she knew in advance that police were 
coming to her home, and she was "grateful" to 
them for bringing her son home, defendant, who 
did not speak English, was able to speak fluently 
in Spanish with officer, and though police restrict- 
ed defendant's freedom of movement in that they 
prevented her from going to get her son in another 
room, which might have been a "seizure" under 
Fourth Amendment, this restraint on defendant's 
freedom of movement, by itself, did not amount to 
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being "in custody" for Mirojula, purposes. Mor- 
ales v. U.S., 2005, 866 A.2d 67. Criminal Law ^ 
411.24 

The court, in determining whether a suspect was 
in custody for Miranda purposes is obliged to 
consider all of the circumstances surrounding the 
interrogation in reaching its conclusion. Morales 
v. U.S., 2005, 866 A.2d 67. Criminal Law <®=> 
411.23 

The determination as to whether a suspect is in 
custody for Miranda purposes depends on the 
objective circumstances of the interrogation, not on 
the subjective views harbored by either the inter- 
rogating officers or the person being questioned. 
Morales v. U.S., 2005, 866 A.2d 67. Criminal Law 
<&=> 411.23 

An individual is in custody for Miranda pur- 
poses only where there is a formal arrest or re- 
straint on freedom of movement of the degree 
associated with a formal arrest; whether the cur- 
tailment of freedom rises to that level is to be 
assessed by reference to how a reasonable person 
in the suspect's position would have understood his 
situation. Morales v. U.S., 2005, 866 A.2d 67. 
Criminal Law <^> 411.23 

Miranda warnings are required only when a 
suspect being interrogated is in custody. Morales 
v. U.S., 2005, 866 A.2d 67. Criminal Law <^ 411.4 

Custodial interrogation for Miranda purposes 
turns on whether there was a formal arrest or 
restraint on freedom of movement of the degree 
associated with a formal arrest; this test is an 
objective one, focusing upon how a reasonable 
person in the suspect's position would have under- 
stood his or her situation. Castellon v. U.S., 2004, 
864 A.2d 141. Criminal Law <^> 411.23 

Burden is on the government to prove that an 
unwarned statement of a suspect in custody was 
voluntarily given without police coercion. Hill v. 
U.S., 2004, 858 A.2d 435. Criminal Law <^> 413.35 

"Interrogation," for purposes of Miranda, 
broadly comprises both expraw questioning and 
any words or actions on the part of the police, 
other than those normally attendant to arrest and 
custody, that the police should know are reason- 
ably likely to elicit an incriminating response from 
the suspect. Hill v. U.S., 2004, 858 A2d 435. 
Criminal Law @=> 411.38 

Detective's statements to defendant while he 
was in custody that he was being charged with 
second-degree murder and that defendant's friend 
told police what happened were functional equiva- 
lent to express questioning for purposes of Mi- 
randa; defendant had been held incommunicado 
for over three hours, detective's statement that 
friend had told police what happened had effect of 
conveying to defendant that police had evidence of 
his guilt and w T as not responsive to defendant's 
preceding question of whether friend had been 
detained, and detective used classic interrogation 
techniques in establishing authority, confronting 
defendant with evidence against him, and creating 
verbal vacuum. Hill v. U.S., 2004, 858 A.2d 435. 
Criminal Law &* 411.39 
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Miranda requirements are only applicable when 
a suspect is in custody. Resper v. U.S., 2002, 793 
A.2d 450, certiorari denied 124 S.Ct. 274, 540 U.S. 
890, 157 L.Ed.2d 163, rehearing denied 124 S.Ct. 
1133, 540 U.S. 1143, 157 L.Ed.2cl 958. Criminal 
Law o=» 411.3 

Custody is imposed, and Miranda warnings are 
required, once the investigating officer physically 
deprives the suspect of his freedom of action in 
any significant way or, under the circumstances, 
leads him to believe, as a reasonable person, that 
he is so deprived. Resper v. U.S., 2002, 793 A.2d 
450, certiorari denied 124 S.Ct. 274, 540 U.S. 890, 
157 L.Ed.2d 163, rehearing denied 124 S.Ct. 1133, 
540 U.S. 1143, 157 L.Ed.2d 958. Criminal Law &=> 
411.23 

Custody is recognized for Miranda purposes 
when there is a formal arrest or restraint on 
freedom of movement of the degree associated 
with formal arrest. Resper v. U.S., 2002, 793 A.2d 
450, certiorari denied 124 S.Ct. 274, 540 U.S. 890, 
157 L.Ed.2d 163, rehearing denied 124 S.Ct. 1133, 
540 U.S. 1143, 157 L.Ed.2d 958. Criminal Law <&=> 
411.23 

Objective test is used to determine whether a 
suspect is in custody for Miranda purposes, deter- 
mined by how a reasonable person in the suspect's 
position would have understood his situation. Res- 
per v. U.S., 2002, 793 A.2d 450, certiorari denied 
124 S.Ct. 274, 540 U.S. 890, 157 L.Ed.2d 163, 
rehearing denied 124 S.Ct. 1133, 540 U.S. 1143, 157 
L.Ed.2d 958. Criminal Law <&=> 411.23 

A court examines the totality of the circum- 
stances to determine whether a suspect is in custo- 
dy for Miranda purposes, and its evaluation must 
be informed by the underlying purpose of the 
Miranda rule, namely to protect individuals from 
compelled self-incrimination. Resper v. U.S., 2002, 
793 A.2d 450, certiorari denied 124 S.Ct. 274, 540 
U.S. 890, 157 L.Ed.2d 163, rehearing denied 124 
S.Ct. 1133, 540 U.S. 1143, 157 L.Ed.2d 958. Crimi- 
nal Law <©=> 411.23 

Murder defendant was not subjected to custodial 
interrogation when he was interviewed at police 
detective's office after Terry stop, and thus, the 
administration of Miranda warnings was not re- 
quired; defendant knew that he was stopped be- 
cause his car was reportedly involved in incident, 
he was not formally arrested and he voluntarily 
went to detective's office without bodily restraints, 
and he left detective's office after the interview 7 . 
Resper v. U.S., 2002, 793 A.2d 450, certiorari de- 
nied 124 S.Ct. 274, 540 U.S. 890, 157 L.Ed.2d 163, 
rehearing denied 124 S.Ct. 1133, 540 U.S. 1143, 157 
L.Ed.2d 958. Criminal Law ^ 411.25 

If Miranda warnings are not given to a suspect 
in custody, any statements made by the suspect 
may be deemed inadmissible in evidence against 
him, regardless of whether they were given volun- 
tarily; the record must show clearly that a defen- 
dant was given the entire series of warnings and 
that he knowingly and intelligently waived those 
rights before making any statements in response 
to custodial interrogation. Fisher v. U.S., 2001, 
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779 A.2d 348, certiorari denied 122 S.Ct. 844, 534 
U.S. 1095, 151 L.Ed.2d 722. Criminal Law &* 
411.3; Criminal Law <£==> 411.7; Criminal Law <3=> 
411.92 

Defendant was not in custody at time his vehicle 
was stopped while traveling against the flow of 
traffic on a one-way street, and thus, no Miranda. 
warnings were required. Karamychev v. District 
of Columbia, 2001, 772 A.2d 806. Criminal Law &=> 
411.26 

An individual who has been temporarily detained 
for a traffic stop generally is not considered to be 
"in custody" for purposes of Miranda. Karamy- 
chev v. District of Columbia, 2001, 772 A.2d 806. 
Criminal Law <©=» 411.26 

Defendant's performance on roadside sobriety 
tests administered by officer following traffic stop 
was not testimonial in nature, and thus, the privi- 
lege against self-incrimination was not implicated 
and no Miranda warnings were required. Kara- 
mychev v. District of Columbia, 2001, 772 A.2d 806. 
Automobiles <£=> 421 

16. Civil liability for arrest 

Under District of Columbia law 7 , if an arrest was 
legally justified, as if supported by probable cause 
or a valid warrant, the conduct of the arresting 
officer is privileged and a claim for false arrest or 
imprisonment will not lie, Liser v. Smith, 2003, 
254 F.Supp.2d 89. False Imprisonment <^> 12; 
False Imprisonment <3^ 13 

Under District of Columbia law, even if an ar- 
rest was objectively unlawful, an officer may justi- 
fy that arrest and defeat an action for false arrest 
or imprisonment by showing a reasonable good 
faith belief that his or her conduct was lawful. 
Liser v. Smith, 2003, 254 F.Supp.2d 89. False 
Imprisonment <&= 10 

Detective was not liable, under District of Co- 
lumbia law, for false arrest and imprisonment, 
inasmuch as his belief that probable cause existed 
to arrest suspect seen in ATM videotape was 
reasonable even though arrest, for killing victim 
whose ATM card was used in that machine at 
approximately that time, was not justified in that 
discrepancy in videotape time record w T as greater 
than detective had been given to understand, such 
that arrestee could not have committed crime; no 
one, at time of arrest, knew the size of the time 
discrepancy. Liser v. Smith, 2003, 254 F.Supp.2d 
89. False Imprisonment <£=> 13 

16.5. Instructions 

Trial court's error in failing to instruct jury that 
police officer could defeat false arrest claim by 
showing that arrest was legally justified, that is, by 
showing either probable cause to believe felony 
had been committed or probable cause to believe 
misdemeanor had been committed in a manner 
specified by statute, was prejudicial and harmful 
error, warranting vacatur of judgment for District 
in motorist's false arrest action arising out of 
traffic incident; instructions that were provided 
allowed jury to find District could defeat claim on 
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lesser showing. Enders v. District of Columbia, 
2010, 4 A.3d 457. Federal Courts <3=> 1067 

17. Expungement 

Trial court's failure to hold hearing on acquitted 
defendant's motion to seal records pertaining to 
her arrest was not an abuse of discretion. Se- 
pulveda-Hambor v. District of Columbia, 2005, 885 
A.2d 303. Criminal Law <S=> 1226(2) 

18. Review 

In reviewing a challenge to the legality of a 
traffic stop, the Court of Appeals defers to the trial 
judge's material factual findings, but it reviews the 
ultimate legal conclusion de novo. Duckett v. U.S., 
2005, 886 A.2d 548. Criminal Law ©=> 1139; Crim- 
inal Law @=> 1158.2 

Trial court's refusal to seal acquitted defendant's 
records pertaining to her arrest for failure to obey 
order of police officer was not an abuse of discre- 
tion, where defendant did not prove by clear and 
convincing evidence that she did not commit of- 
fense, and there did not exist some other circum- 
stance that would make it manifestly unjust to 
decline to seal arrest record. Sepulveda-Hambor 
v. District of Columbia, 2005, 885 A.2d 303. Crimi- 
nal Law <£=> 1226(2) 

Appellate court is bound to uphold the trial 
court's finding that a search was consensual unless 
such a finding is clearly erroneous. Basnueva v. 
U.S., 2005, 874 A.2d 363. Criminal Law <£=> 1158.2 

A finding that defendant voluntarily consented 
to search is essentially factual, and therefore, 
appellate review of such a finding is limited. Bas- 
nueva v. U.S., 2005, 874 A.2d 363. Criminal Law 
©=> 1158.2 

An appellate court reviews de novo the trial 
court's legal conclusions and makes its own inde- 
pendent determination of whether there was either 
probable cause to arrest or reasonable suspicion 
justifying a Terry stop. Milline v. U.S., 2004, 856 
A.2d 616. Criminal Law <£=> 1139; Criminal Law 
€=> 1158.2 

In determining reasonableness of a Terry stop, 
the Court of Appeals consider the totality of the 
circumstances and views the situation through the 
lens of a reasonable police officer, guided by his 
training and experience. Pinkney v. U.S., 2004, 
851 A.2d 479. Arrest ©^ 60.2(10) 

Remand was required to resolve factual dispute 
over whether defendant, after being lawfully 
stopped by officers for traffic violation, reached 
down between his knees when officer opened driv- 
er's side door of defendant's vehicle, as such deter- 
mination was necessary to establish whether offi- 
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cers were justified searching defendant's vehicle 
for weapons. U.S. v. Glover, 2004, 851 A.2d 473. 
Criminal Law^ 1181.5(7) 

In judging the reasonableness of the actions of 
an arresting officer, a court must view the circum- 
stances through the eyes of a reasonable and 
cautious police officer on the scene, guided by his 
experience and training. James v. U.S., 2003, 829 
A.2d 963. Arrest ©=> 60.2(10) 

Question of whether police had reasonable, artic- 
ulable suspicion sufficient to justify investigatory 
stop is one of law which Court of Appeals reviews 
de novo, giving due deference to trial court's find- 
ings of fact. Black v. U.S., 2002, 810 A.2d 410. 
Criminal Law &=> 1139 

A trial court's determination as to whether an 
officer had reasonable suspicion justifying the in- 
vestigative stop is a mixed question of law and fact. 
Umanzor v. U.S., 2002, 803 A.2d 983, certiorari 
denied 124 S.Ct. 198, 540 U.S. 871, 157 L.Ed.2d 
130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Criminal Law <2=> 1134.34 

On appeal of a determination of whether an 
officer was justified in conducting an investigative 
stop, appellate court defers to the trial court's 
factual findings unless clearly erroneous, and 
makes an independent legal assessment as to 
whether there was reasonable suspicion for the 
stop. Umanzor v. U.S., 2002, 803 A.2d 983, certio- 
rari denied 124 S.Ct. 198, 540 U.S. 871, 157 
L.Ed.2d 130, post-conviction relief denied 2004 WL 
5332497, reconsideration denied 2004 WL 5332496. 
Criminal Law <§=>.1139; Criminal Law ©^ 1158.2 

In evaluating the reasonableness of an officer's 
suspicions of criminal activity, for purposes of a 
Tern/ stop, a reviewing court must consider the 
totality of the circumstances, the whole picture. 
Flores v. U.S., 2000, 769 A.2d 126. Arrest <3=> 
60.2(10) 

Whether a police officer had probable cause to 
search is ultimately a question of law. Lewis v. 
U.S., 2001, 767 Aid 219. Searches And Seizures 
<^201 

When reviewing determination that Terry stop 
was justified, the Court of Appeals gives due defer- 
ence to the trial court's finding of fact, reviews its 
legal conclusions de novo, and must ensure that it 
had a substantial basis for concluding that no 
constitutional violation occurred. Reyes v. U.S., 
2000, 758 A.2d 35, certiorari denied 122 S.Ct. 265, 
534 U.S. 917, 151 L.Ed.2d 193, rehearing denied 
123 S.Ct. 1344, 537 U.S. 1227, 154 L.Ed.2d 1090. 
Criminal Law <£=> 1139; Criminal Law ©^ 1158.2 



§ 23-582. Arrests without warrant by other persons. 



Notes of Decisions 



4. Special police officers 

Though special police officers within the District 
of Columbia are not state actors in all their ac- 
tions, they act under the color of law, for purposes 



of §§ 1983, when they undertake to arrest an 
individual or perform actions related thereto. 
Maniaci v. Georgetown University, 2007, 510 
F.Supp.2d 50. Civil Rights <&=> 1326(8) 
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Special police officers, within the District of 
Columbia, act with the actual authority of the 
state, for §§ 1983 purposes, when they exercise 
the power of arrest. Maniac! v. Georgetown Uni- 
versity, 2007, 510 F.Supp.2d 50. Civil Rights &=> 
1326(8) 

University police officer, having the same power 
to arrest as any other law enforcement officer 
under District of Columbia law, possessed probable 
cause based on a reasonable belief that an offense 
had been committed by arrestee, where there was 
a restraining order filed against the arrestee and a 
complaint that the order had been violated, not- 
withstanding officer's alleged failure to investigate 
arrestee's purported alibi. Black v. District of 
Columbia, 2006, 466 F.Supp.2d 177. Arrest <£=> 
63.4(11); Colleges And Universities <&=> 6(5) 

Special police officers are appointed by the may- 
or of the District of Columbia, and they are com- 
missioned for the special purpose of protecting 
property on the premises of the employer, and this 
commission authorizes special police officers to 
exercise arrest powers significantly broader than 
those of ordinary citizens or licensed security 
guards; in particular, they have the same powers 
as a law enforcement officer to arrest without 
warrant for offenses committed within premises to 
which their jurisdiction extends. Limpuangthip v. 
U.S., 2007, 932 A.2d 1137. District Of Columbia 
€=> 7 

7. False imprisonment 

Under the law of the District of Columbia, police 
officers' alleged conduct of entering arrestee's 
home with arrestee's consent and arresting him 
without probable cause or legal justification sup- 
ported arrestee's claim for false arrest. Anions v. 
District of Columbia, 2002, 231 F.Supp.2d 109. 
False Imprisonment C^ 7(3) 

The gist of any complaint for false arrest or 
false imprisonment is an unlawful detention. 
Weishapl v. Sowers, 2001, 771 A.2d 1014. False 
Imprisonment <^ > 2 

A claim of false arrest does not depend on the 
subjective state of mind of the plaintiff; rather, the 
determination whether particular conduct amounts 
to false imprisonment depends upon the actions 
and words of the defendant, which must provide a 
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basis for a reasonable apprehension of present 
confinement. Weishapl v. Sowers, 2001, 771 A.2d 
1014. False Imprisonment <&=> 4 

A police officer may justify an allegedly false 
arrest by demonstrating a reasonable and good 
faith belief that his or her conduct was lawful. 
Weishapl v. Sowers, 2001, 771 A.2d 1014. False 
Imprisonment <$==> 13 

Although a police officer may justify an arrest 
on the basis of probable cause, the officer need not 
prove probable cause in the constitutional sense to 
defeat a false arrest claim; the officer only needs to 
demonstrate that he had a good faith belief that 
his conduct was lawful and that such belief was 
reasonable. Weishapl v. Sowers, 2001, 771 A.2d 
1014. False Imprisonment <3==> 13 

Police officer's refusal to allow business owner to 
enter premises after another person claimed own- 
ership and called police did not restrain the owner 
against his will and, therefore, was not a "false 
arrest"; the owner voluntarily complied after the 
officer told him that he would be arrested if he 
entered the building. Weishapl v. Sowers, 2001, 
771 A.2d 1014. False Imprisonment <3=> 5 

Police officer responding to call by one alleged 
business owner had objectively reasonable basis to 
warn about a potential trespass charge and pre- 
vent another owner from entering the premises 
after that owner showed a failed attempt to regain 
possession, and, thus, the officer did not commit 
false arrest; although the excluded owner had a 
license and a lease that he had signed for the 
corporate tenant, the other owner was inside the 
building and had some papers supporting his 
claim, and the police imposed the most minimal 
restraint possible by asking the excluded owner 
not to return to the building until after a court had 
decided the matter. Weishapl v. Sowers, 2001, 771 
A.2d 1014. False Imprisonment §=> 13 

The elements of a constitutional claim for false 
arrest are substantially identical to the elements of 
a common-law false arrest claim; therefore, the 
constitutional claim cannot stand if the common 
law claim fails for lack of sufficient evidence. 
Weishapl v. Sowers, 2001, 771 A.2d 1014. Civil 
Rights <s=» 1088(4) 



Chapter 7 
Extradition and Fugitives From Justice. 



Section 

23-704. Extradition. 
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§ 23-1301 



§ 23-704. Extradition, 



Fugitives from justice 
Procedure 7 



Notes of Decisions 

convicted in the demanding state, but has not 
completed his sentence. Walker v. U.S., 2001, 775 
A.2d 1107. Extradition And Detainers <^> 30 



2. Hearings 

Defendant's waiver of his procedural rights un- 
der 1 federal extradition rules was not knowing and 
voluntary, where neither police officers nor waiver 
form advised defendant accurately about his right 
to a probable cause hearing, and the purpose of 
the extradition hearing. Outlaw v. U.S., 2002, 806 
A.2d 1192. Extradition And Detainers ®=> 21 

6. Fugitives from justice 

Detainee was a "fugitive from justice," as re- 
quired for his extradition, even if he moved to 
sending state after his release from prison by 
court order in demanding state, where he had been 
erroneously released before completing his sen- 
tence for a crime in demanding state. Walker v. 
U.S., 2001, 775 A.2d 1107. Extradition And De- 
tainers <3=> 30 

To establish the person's fugitive status, as re- 
quired for extradition, it is sufficient for the de- 
manding state to allege that the person has been 



7. Procedure 

That detainee was already found guilty beyond a 
reasonable doubt by the demanding state for the 
crime which formed the basis of the extradition 
request ineluctably established that defendant was 
substantially charged with a crime in demanding 
state, a prerequisite for extradition. Walker v. 
U.S., 2001, 775 A.2d 1107. Extradition And De- 
tainers ^ 27 

Any challenge to the fairness of detainee's rein- 
carceration could be raised before the courts of 
state demanding his extradition, and thus, detainee 
was not denied due process by extradition on 
retake warrant before he could be heard on appli- 
cability of demanding state's court order determin- 
ing by implication that he was erroneously re- 
leased before completing his sentence for a crime 
in that state. Walker v. U.S., 2001, 775 A.2d 1107. 
Constitutional Law <$=> 4490; Extradition And De- 
tainers <£=> 39; Extradition And Detainers <§=> 41 



Chapter 13 
Bail Agency [Pretrial Services Agency] and Pretrial Detention. 



Subchapter I. District of Columbia Bail 
Agency [Pretrial Services Agency]. 



Section 

23-1301. 



Pretrial Sendees Agency for the Dis- 
trict of Columbia. 

Subchapter II. Release and 
Pretrial Detention. 



23-1321. Release prior to trial. 
23-1322. Detention prior to trial. 



Section 

23-1324. 
23-1325. 



23-1327. 
23-1328. 

23-1329. 

23-1331. 



Appeal from conditions of release. 

Release in first degree murder, second 
degree murder, and assault with in- 
tent to kill while armed cases or after 
conviction. 

Penalties for failure to appear. 

Penalties for offenses committed during 
release. 

Penalties for violation of conditions of 
release. 

Definitions. 



Subchapter I. District of Columbia Bail Agency [Pretrial Services Agency]. 

§ 23-1301. . Pretrial Services Agency for the District of Columbia. 

The Pretrial Services Agency for the District of Columbia (hereafter in this subchapter 
referred to as the "agency") shall continue in the District of Columbia and shall secure 
pertinent data and provide for any judicial officer in the District of Columbia or any officer or 
member of the Metropolitan Police Department issuing citations, reports containing verified 
information concerning any individual with respect to whom a bail or citation determination is 
to be made. 

(July 29, 1970, 84 Stat, 639, Pub. L. 91-358, title II, § 210(a); Sept. 27, 1978, 92 Stat, 753, Pub. L. 95-388, 



1, 2; June 3, 2011, D.C Law 18-377 



§ 16, 58 DCR 1174.) 
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Historical and Statutory Notes 

Effect of Amendments Layover Emergency Amendment Act of 2010 (D.C. 

D.C. Law 18-377 substituted "Pretrial Services Act 18-693, January 18, 2011, 58 DCR 640). 

Agency for the District of Columbia" for "District For t orarv (90 d } amendme nt of section, 

of Columbia Pretrial Services Agency . <, C1 „ % _, " . „ „ J , T . . ,. a . . ^ ' 

fa " see § 516 of Public Safety Legislation Sixty-Day 

Emergency Act Amendments Layover Congressional Review Emergency 

^Pf^ (9 ?^ } ^actments, see §§ 601 Amendment Act of 2011 (D.C. Act 19-45, April 20, 

and 602 or Enhanced Crime Prevention and Abate- oqii r 8 DCR .°7(Vh 

ment Emergency Amendment Act of 2006 (D.C. ' ° 

Act 16-446, July 21, 2006, 53 DCR 6477). Legislative History of Laws 

For temporary (90 day) amendment of section, For history of Law 18-377, see notes under 

see § 516 of Public Safety Legislation Sixty-Day § 23-546. 

Subchapter II. Release and Pretrial Detention. 

§ 23-1321. Release prior to trial. 

(a) Upon the appearance before a judicial officer of a person charged with an offense, other 
than murder in the first degree, murder in the second degree, or assault with intent to kill 
while armed, w 7 hich shall be treated in accordance with the provisions of § 23-1325, the 
judicial officer shall issue an order that, pending trial, the person be: 

(1) Released on personal recognizance or upon execution of an unsecured appearance 
bond under subsection (b) of this section; 

(2) Released on a condition or combination of conditions under subsection (c) of this 
section; 

(3) Temporarily detained to permit revocation of conditional release under § 23-1322; or 

(4) Detained under § 23-1322(b). 

(b) The judicial officer shall order the pretrial release of the person on personal recogni- 
zance, or upon execution of an unsecured appearance bond in an amount specified by the 
court, subject to the condition that the person not commit a local, state, or federal crime 
during the period of release, unless the judicial officer determines that the release will not 
reasonably assure the appearance of the person as required or will endanger the safety of any 
other person or the community. 

(c)(1) If the judicial officer determines that the release described in subsection (b) of this 
section will not reasonably assure the appearance of the person as required or will endanger 
the safety of any other person or the community, the judicial officer shall order the pretrial 
release of the person subject to the: 

(A) Condition that the person not commit a local, state, or federal crime during the 
period of release; and 

(B) Least restrictive further condition, or combination of conditions, that the judicial 
officer determines will reasonably assure the appearance of the person as required and 
the safety of any other person and the community, which may include the condition or 
combination of conditions that the person during the period of release shall: 

(i) Remain in the custody of a designated person or organization that agrees to 
assume supervision and to report any violation of a condition of release to the court, if 
the designated person or organization is able to reasonably assure the judicial officer 
that the person will appear as required and will not pose a danger to the safety of any 
other person or the community; 

(ii) Maintain employment, or, if unemployed, actively seek employment; 

(iii) Maintain or commence an educational program; 

(iv) Abide by specified restrictions on personal associations, place of abode, or 
travel; 

(v) Avoid all contact with an alleged victim of the crime and with a potential witness 
w r ho may testify concerning the offense; 

(vi) Report on a regular basis to a designated law enforcement agency, pretrial 
services agency, or other agency; 

(vii) Comply with a specified curfew; 
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(viii) Refrain from possessing a firearm, destructive device, or other dangerous 
weapon; 

(ix) Refrain from excessive use of alcohol, or any use of a narcotic drug or other 
controlled substance without a prescription by a licensed medical practitioner; the 
terms "narcotic drug" and "controlled substance" shall have the same meaning as in 
section 102 of the District of Columbia Uniform Controlled Substances Act of 1981, 
effective August 5, 1981, (D.C. Law 4-29; D.C. Official Code § 48-901.02); 

(x) Undergo medical, psychological, or psychiatric treatment, including treatment 
for drug or alcohol dependency, if available, and remain in a specified institution if 
required for that purpose; 

(xi) Return to custody for specified hours following release for employment, school- 
ing, or other limited purposes, except that no person may be released directly from the 
District of Columbia Jail or the Correctional Treatment Facility for these purposes; 

(xii) Execute an agreement to forfeit upon failing to appear as required, the 
designated property, including money, as is reasonably necessary to assure the 
appearance of the person as required, and post with the court the indicia of ownership 
of the property, or a percentage of the money as the judicial officer may specify; 

(xiii) Execute a bail bond with solvent sureties in whatever amount is reasonably 
necessary to assure the appearance of the person as required; or 

(xiv) Satisfy any other condition that is reasonably necessary to assure the appear- 
ance of the person as required and to assure the safety of any other person and the 
community. 

(2) In considering the conditions of release described in paragraph (l)(B)(xii) or (xiii) of 
this subsection, the judicial officer may upon his own motion, or shall upon the motion of 
the government, conduct an inquiry into the source of the property to be designated for 
potential forfeiture or offered as collateral to secure a bond, and shall decline to accept the 
designation or the use as collateral of property that, because of its source, will not 
reasonably assure the appearance of the person as required. 

(3) A judicial officer may not impose a financial condition under paragraph (l)(B)(xii) or 
(xiii) of this subsection to assure the safety of any other person or the community, but may 
impose such a financial condition to reasonably assure the defendant's presence at all court 
proceedings that does not result in the preventive detention of the person, except as 
provided in § 23-1322(b). 

(4) A person for whom conditions of release are imposed and who, after 24 hours from 
the time of the release hearing, continues to be detained as a result of inability to meet the 
conditions of release, shall upon application be entitled to have the conditions reviewed by 
the judicial officer who imposed them. Unless the conditions of release are amended and 
the person is thereupon released, on another condition or conditions, the judicial officer 
shall set forth in writing the reasons for requiring the conditions imposed. A person who is 
ordered released on a condition that requires that the person return to custody after 
specified hours shall, upon application, be entitled to a review by the judicial officer who 
imposed the condition. Unless the requirement is removed and the person is released on 
another condition or conditions, the judicial officer shall set forth in writing the reasons for 
continuing the requirement. In the event that the judicial officer who imposed the 
conditions of release is not available, any other judicial officer may review the conditions. 

(5) The judicial officer may at any time amend the order to impose additional or different 
conditions of release. 

(July 29, 1970, 84 Stat. 642, Pub. L. 91-358, title II, § 210(a); Sept. 17, 1982, D.C. Law 4-152, §§ 2, 5, 29 
DCR 3479; July 3, 1992, D.C. Law 9-125, § 2, 39 DCR 2134; Aug. 20, 1994, D.C. Law 10-151, § 601, 41 
DCR 2608; June 12, 2001, D.C. Law 13-310, § 2(a), 48 DCR 1648; June 5, 2003, D.C. Law 14-307, § 2102, 
49 DCR 11664.) 

Historical and Statutory Notes 

Effect of Amendments D.C. Law 14-307 rewrote sub-subpar. (l)(B)(xi) 

D.C. Law 13-310, in subsec. (a), inserted ", of subsec. (c) which had read as follows: 
murder in the second degree". 
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"(xi) Return to custody for specified hours fol- 
lowing release for employment, schooling, or other 
limited purposes;" 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 2102 of Fiscal Year 2003 Budget Support 
Amendment Emergency Act of 2002 (D.C. Act 
14-544, December 4, 2002, 49 DCR 11700). 

For temporary (90 day) amendment of section, 
see § 2102 of the Fiscal Year 2003 Budget Support 
Amendment Congressional Review Emergency Act 
of 2003 (D.C. Act 15-27, February 24, 2003, 50 
DCR 2151). 

For temporary (90 day) amendment of section, 
see § 2102 of Fiscal Year 2003 Budget Support 
Amendment Second Congressional Review Emer- 
gency Act of 2003 (D.C. Act 15-103, June 20, 2003, 
50 DCR 5499). 



Legislative History of Laws 

Law 13-310, the "Bail Reform Act of 2000", was 
introduced in Council and assigned Bill No. 13-290, 
which was referred to the Committee on the Judi- 
ciary. The Bill was adopted on first and second 
readings on December 5, 2000, and December 19, 
2000, respectively. Signed by the Mayor on Janu- 
ary 16, 2001, it was assigned Act No. 13-567 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 13-310 became effective on 
June 12,2001. 

Law 14-307, the "Fiscal Year 2003 Budget Sup- 
port Amendment Act of 2002", was introduced in 
Council and assigned Bill No. 14-892, which was 
referred to the Committee on the Whole. The Bill 
was adopted on first and second readings on Octo- 
ber 1, 2002, and November 7, 2002, respectively. 
Signed by the Mayor on December 4, 2002, it was 
assigned Act No. 14-543 and transmitted to both 
Houses of Congress for its review. D.C. Law 
14-307 became effective on June 5, 2003. 



Notes of Decisions 



2. Construction and application 

Superior Court magistrate judges fell within def- 
inition of "judicial officer" as that term was used in 
statute permitting "judicial officers" to set condi- 
tions of pretrial release; another statute expressly 
authorized magistrate judges to determine condi- 
tions of release. Vest v. U.S., 2003, 834 A2d 908. 
Bail <$=> 42.5 

15. Contempt for violating conditions of re- 
lease 

Even assuming injunction issued in underlying 
civil stalking case was void, defendant could be 
charged with criminal contempt for violating re- 
lease order that directed her from refraining from 
illegal drug use; court was required to have au- 
thority to issue the order to maintain orderly 
process. In re Peak, 2000, 759 A.2d 612, amended 
on denial of rehearing 829 A.2d 464. Contempt <$=* 
21 



Private counsel representing plaintiff in underly- 
ing civil stalking action should not have been ap- 
pointed prosecutor in criminal contempt proceed- 
ings for defendant's alleged violation of release 
order that directed her to refrain from illegal drug- 
use, which the court issued in proceedings to de- 
termine whether defendant violated a permanent 
injunction. In re Peak, 2000, 759 A.2d 612, amend- 
ed on denial of rehearing 829 A.2d 464. Contempt 
<^41.1 

21. Review 

Error was not harmless in trial court's appoint- 
ing private counsel that represented plaintiff in 
underlying civil stalking action to prosecute crimi- 
nal contempt charge for defendant's alleged viola- 
tion of release order that directed her to refrain 
from illegal drug use, which the court issued in 
proceedings to determine whether defendant vio- 
lated a permanent injunction. In re Peak, 2000, 
759 A.2d 61.2, amended on denial of rehearing 829 
A.2d 464. Injunction ®=» 1799 



§ 23-1322. Detention prior to trial 

(a) The judicial officer shall order the detention of a person charged with an offense for a 
period of not more than 5 days, excluding Saturdays, Sundays, and holidays, and direct the 
attorney for the government to notify the appropriate court, probation or parole official, or 
local or state law enforcement official, if the judicial officer determines that the person 
charged with an offense: 

(1) Was at the time the offense w 7 as committed, on: 

(A) Release pending trial for a felony or misdemeanor under local, state, or federal 
law; 

(B) Release pending imposition or execution of sentence, appeal of sentence or 
conviction, or completion of sentence, for any offense under local, state, or federal law; or 

(C) Probation, parole or supervised release for an offense under local, state, or federal 
law; and 

(2) May flee or pose a danger to any other person or the community or, when a hearing 
under § 23-1329(b) is requested, is likely to violate a condition of release. If the official fails 
or declines to take the person into custody during the 5-day period described in this 
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subsection, the person shall be treated in accordance with other provisions of law governing 
release pending trial. 

(b)(1) The judicial officer shall hold a hearing to determine whether any condition or 
combination of conditions set forth in § 23-1321 (c) will reasonably assure the appearance of 
the person as required and the safety of any other person and the community, upon oral 
motion of the attorney for the government, in a case that involves: 

(A) A crime of violence, or a dangerous crime, as these terms are defined in 
§ 23-1331; 

(B) An offense under section 502 of the District of Columbia Theft and White Collar 
Crimes Act of 1982, effective December 1, 1982 (D.C. Law 4-164; D.C. Official Code 
§ 22-722); 

(C) A serious risk that the person will obstruct or attempt to obstruct justice, or 
threaten, injure, or intimidate, or attempt to threaten, injure, or intimidate a prospective 
witness or juror; or 

(D) A serious risk that the person will flee. 

(2) If, after a hearing pursuant to the provision of subsection (d) of this section, the 
judicial officer finds by clear and convincing evidence that no condition or combination of 
conditions will reasonably assure the appearance of the person as required, and the safety 
of any other person and the community, the judicial officer shall order that the person be 
detained before trial. 

(c) There shall be a rebuttable presumption that no condition or combination of conditions 
of release will reasonably assure the safety of any other person and the community if the 
judicial officer finds by probable cause that the person: 

(1) Committed a dangerous crime or a crime of violence, as these crimes are defined in 
§ 23-1331, while armed with or having readily available a pistol, firearm, imitation firearm, 
or other deadly or dangerous weapon; 

(2) Has threatened, injured, intimidated, or attempted to threaten, injure, or intimidate a 
law enforcement officer, an officer of the court, or a prospective witness or juror in any 
criminal investigation or judicial proceeding; 

(3) Committed a dangerous crime or a crime of violence, as these terms are defined in 
§ 23-1331, and has previously been convicted of a dangerous crime or a crime of violence 
which was committed while on release pending trial for a local, state, or federal offense; 

(4) Committed a dangerous crime or a crime of violence while on release pending trial 
for a local, state, or federal offense; 

(5) Committed 2 or more dangerous crimes or crimes of violence in separate incidents 
that are joined in the case before the judicial officer; 

(6) Committed a robbery in which the victim sustained a physical injury; 

(7) Violated § 22-4504(a) (carrying a pistol without a license), § 22-4504(a-l) (carrying a 
rifle or shotgun), § 22-4504(b) (possession of a firearm during the commission of a crime of 
violence or dangerous crime), § 22-4503 (unlawful possession of a firearm) or [§ 22-2511] 
(presence in a motor vehicle containing a firearm); or 

(8) Violated [subchapter VIII of Chapter 25 of Title 7], while on probation, parole, or 
supervised release for committing a dangerous crime or a crime of violence, as these crimes 
are defined in § 23-1331, and while armed with or having readily available a firearm, 
imitation firearm, or other deadly or dangerous weapon as described in § 22-4502(a). 

(d)(1) The hearing shall be held immediately upon the person's first appearance before the 
judicial officer unless that person, or the attorney for the government, seeks a continuance. 
Except for good cause, a continuance on motion of the person shall not exceed 5 days, and a 
continuance on motion of the attorney for the government shall not exceed 3 days. During a 
continuance, the person shall be detained, and the judicial officer, on motion of the attorney 
for the government or sua sponte, may order that, while in custody, a person who appears to 
be an addict receive a medical examination to determine whether the person is an addict, as 
defined in § 23-1331. 

(2) At the hearing, the person has the right to be represented by counsel and, if 
financially unable to obtain adequate representation, to have counsel appointed. 
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(3) The person shall be afforded an opportunity to testify. Testimony of the person given 
during the hearing shall not be admissible on the issue of guilt in any other judicial 
proceeding, but the testimony shall be admissible in proceedings under §§ 23-1327, 
23-1328, and 23-1329, in perjury proceedings, and for the purpose of impeachment in any 
subsequent proceedings. 

(4) The person shall be afforded an opportunity to present witnesses, to cross-examine 
witnesses who appear at the hearing, and to present information by proffer or otherwise. 
The rules concerning admissibility of evidence in criminal trials do not apply to the 
presentation and consideration of information at the hearing. 

(5) The person shall be detained pending completion of the hearing. 

(6) The hearing may be reopened at any time before trial if the judicial officer finds that 
information exists that w T as not known to the movant at the time of the hearing and that has 
a material bearing on the issue of whether there are conditions of release that will 
reasonably assure the appearance of the person as required or the safety of any other 
person or the community. 

(7) When a person has been released pursuant to this section and it subsequently 
appears that the person may be subject to pretrial detention, the attorney for the 
government may initiate a pretrial detention hearing by ex parte written motion. Upon 
such motion, the judicial officer may issue a warrant for the arrest of the person and if the 
person is outside the District of Columbia, the person shall be brought before a judicial 
officer in the district where the person is arrested and shall then be transferred to the 
District of Columbia for proceedings in accordance with this section. 

(e) The judicial officer shall, in determining w 7 hether there are conditions of release that 
will reasonably assure the appearance of the person as required and the safety of any other 
person and the community, take into account information available concerning: 

(1) The nature and circumstances of the offense charged, including whether the offense 
is a crime of violence or dangerous crime as these terms are defined in § 23-1331, or 
involves obstruction of justice as defined in § 22-722; 

(2) The weight of the evidence against the person; 

(3) The history and characteristics of the person, including: 

(A) The person's character, physical and mental condition, family ties, employment, 
financial resources, length of residence in the community, community ties, past conduct, 
history relating to drug or alcohol abuse, criminal history, and record concerning 
appearance at court proceedings; and 

.(B) Whether, at the time of the current offense or arrest, the person was on probation, 
on parole, on supervised release, or on other release pending trial, sentencing, appeal, or 
completion of sentence for an offense under local, state, or federal law; and 

(4) The nature and seriousness of the danger to any person or the community that would 
be posed by the person's release. 

(f) In a release order issued under § 23-1321 (b) or (c), the judicial officer shall: 

(1) Include a written statement that sets forth all the conditions to which the release is 
subject, in a manner sufficiently clear and specific to serve as a guide for the person's 
conduct; and 

(2) Advise the person of: 

(A) The penalties for violating a condition of release, including the penalties for 
committing an offense while on pretrial release; 

(B) The consequences of violating a condition of release, including immediate arrest or 
issuance of a warrant for the person's arrest; and 

(C) The provisions of § 22-722, relating to threats, force, or intimidation of witnesses, 
jurors, and officers of the court, obstruction of criminal investigations and retaliating 
against a witness, victim, or an informant. 

(g) In a detention order issued under subsection (b) of this section, the judicial officer shall: 

(1) Include written findings of fact and a written statement of the reasons for the 
detention; 
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(2) Direct that the person be committed to the custody of the Attorney General of the 
United States for confinement in a corrections facility separate, to the extent practicable, 
from persons awaiting or serving sentences or being held in custody pending appeal; 

(3) Direct that the person be afforded reasonable opportunity for private consultation 
with counsel; and 

(4) Direct that, on order of a judicial officer or on request of an attorney for the 
government, the person in charge of the corrections facility in which the person is confined 
deliver the person to the United States Marshal or other appropriate person for the 
purpose of an appearance in connection with a court proceeding. 

(h)(1) The case of the person detained pursuant to subsection (b) of this section shall be 
placed on an expedited calendar and, consistent with the sound administration of justice, the 
person shall be indicted before the expiration of 90 days, and shall have trial of the case 
commence before the expiration of 100 days. However, the time within which the person shall 
be indicted or shall have the trial of the case commence may be extended for one or more 
additional periods not to exceed 20 days each on the basis of a petition submitted by the 
attorney for the government and approved by the judicial officer. The additional period or 
periods of detention may be granted only on the basis of good cause shown, including due 
diligence and materiality, and shall be granted only for the additional time required, to 
prepare for the expedited indictment and trial of the person. Good cause may include, but is 
not limited to, the unavailability of an essential witness, the necessity for forensic analysis of 
evidence, the ability to conduct a joint trial with a co-defendant or co-defendants, severance of 
co-defendants which permits only one trial to commence within the time period, complex or 
major investigations, complex or difficult legal issues, scheduling conflicts which arise shortly 
before the scheduled trial date, the inability to proceed to trial because of action taken by or 
at the behest of the defendant, an agreement between the government and the defense to 
dispose of the case by a guilty plea on or after the scheduled trial date, or the breakdown of a 
plea on or immediately before the trial date, and allowing reasonable time to prepare for an 
expedited trial after the circumstance giving rise to a tolling or extension of the 100-day 
period no longer exists. If the time within which the person must be indicted or the trial must 
commence is tolled or extended, an indictment must be returned at least 10 days before the 
new trial date. 

(2) For the purposes of determining the maximum period of detention under this section, 
the period shall begin on the latest of: 

(A) The date the defendant is first detained under subsection (b) of this section by 
order of a judicial officer of the District of Columbia after arrest; 

(B) The elate the defendant is first detained under subsection (b) of this section by 
order of a judicial officer of the District of Columbia following a re-arrest or order of 
detention after having been conditionally released under § 23-1321 or after having 
escaped; 

(C) The date on which the trial of a defendant detained under subsection (b) of this 
section ends in a mistrial; 

(D) The date on which an order permitting the withdrawal of a guilty plea becomes 
final; 

(E) The date on which the defendant reasserts his right to an expedited trial following 
a waiver of that right; 

(F) The date on which the defendant, having previously been found incompetent to 
stand trial, is found competent to stand trial; 

(G) The date on which an order granting a motion for a new trial becomes final; or 
(H) The date on which the mandate is filed in the Superior Court after a case is 

reversed on appeal. 

(3) After 100 days, as computed under paragraphs (2) and (4) of this section, or such 
period or periods of detention as extended under paragraph (1) of this section, the 
defendant shall be treated in accordance with § 23-1321 (a) unless the trial is in progress, 
has been delayed by the timely filing of motions, excluding motions for continuance, or has 
been delayed at the request of the defendant. 

(4) In computing the 100 days, the following periods shall be excluded: 
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(A) Any period from the filing of the notice of appeal to the issuance of the mandate in 
an interlocutory appeal; 

(B) Any period attributable to any examination to determine the defendant's sanity or 
lack thereof or his or her mental competency or physical capacity to stand trial; 

(C) Any period attributable to the inability of the defendant to participate in his or her 
defense because of mental incompetency or physical incapacity; and 

(D) Any period in which the defendant is otherwise unavailable for trial. 

(i) Nothing in this section shall be construed as modifying or limiting the presumption of 
innocence. 

(July 29, 1970, 84 Stat. 644, Pub. L. 91-358, title II, § 210(a); Sept 17, 1982, D.C. Law 4-152, § 3, 29 
DCR 3479; July 28, 1989. D.C. Law 8-19, § 2(a), 36 DCR 2844; May 8, 1990, D.C. Law 8-120, § 2(a), 37 
DCR 24; July 3, 1992, D.C. Law 9-125, § 3, 39 DCR 2134; Aug. 20, 1994, D.C. Law 10-151, § 602(a), 41 
DCR 2608; May 16, 1995, D.C. Law 10-255, § 17, 41 DCR 5193; July 25, 1995, D.C. Law 11-30, § 6, 42 
DCR 1547; June 3, 1997, D.C. Law 11-273, § 3(b), 43 DCR 6168; June 3, 1997, D.C. Law 11-275, § 14(f), 
44 DCR 1408; June 12, 2001, D.C. Law 13-310, § 2(b), 48 DCR 1648; May 17, 2002, D.C. Law 14-134, 
§ 7, 49 DCR 408; Mav 5, 2007, D.C. Law 16-308, § 3(a), 54 DCR 942; Dec. 10, 2009, D.C. Law 18-88, 
§ 223, 56 DCR 7413.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 13-310, in subsec. (a), inserted "or 
misdemeanor" following "felony" in par. (1)(A), and 
inserted "or, when a hearing under § 23-1329(b) is 
requested, is likely to violate a condition of re- 
lease" in par. (2); in subsec. (f)(2)(B), substituted 
"immediate arrest or" for "the immediate"; and 
rewrote subsec. (h) which had read: 

"(h) The case of the person detained pursuant to 
subsection (b) of this section shall be placed on an 
expedited calendar and, consistent with the sound 
administration of justice, the person shall be in- 
dicted before the expiration of 90 days, and shall 
have trial of the case commence before the expira- 
tion of 100 days. However, the person may be 
detained for an additional period not to exceed 20 
days from the date of the expiration of the 100-day 
period on the basis of a petition submitted by the 
attorney for the government and approved by the 
judicial officer. The additional period of detention 
may be granted only on the basis of good cause 
shown and shall be granted only for the additional 
time required to prepare for the expedited trial of 
the person. For the purposes of determining the 
maximum period of detention under this section, 
the period shall not exceed 120 days. The period 
shall: 

"(1) Begin on the date defendant is first de- 
tained after arrest; and 

"(2) Include the days detained pending a deten- 
tion hearing and the days in confinement on tem- 
porary detention under subsection (a) of this sec- 
tion whether or not continuous with full pretrial 
detention. The defendant shall be treated in ac- 
cordance with § 23-1321(a) unless the trial is in 
progress, has been delayed by the timely filing of 
motions excluding motions for continuance, or has 
been delayed at the request of the defendant." 

D.C. Law 14-134, in subsec. (a)(1)(C), substitut- 
ed "Probation, parole, or supervised release" for 
"Probation or parole"; and in subsec. (e)(3)(B), 
inserted "on supervised release," following "pa- 
role,". 



D.C. Law 16-308, in subsec. (c), substituted "imi- 
tation firearm, or other deadly or dangerous weap- 
on;" for "or imitation firearm;" in par. (1), deleted 
"; or" from the end of par. (3), substituted a 
semicolon for a period at the end of par. (4), and 
added pars. (5), (6), and (7). 

D.C. Law 18-88, in subsec. (c), substituted 
"probable cause" for "a substantial probability" in 
the lead-in language, deleted "or" from the end of 
par. (6), rewrote par. (7), and added par. (8). Prior 
to amendment, par. (7) of subsec. (c) read as 
follows: 

"(7) Committed CPWL, carrying a pistol with- 
out a license." 

Temporary Amendments of Section 

D.C. Law 14-115, in subsec. (a)(1)(C), substitut- 
ed "Probation, parole, or supervised release," for 
"Probation, or parole"; and, in subsec. (e)(3)(B), 
inserted "on supervised release," following "pa- 
role,". 

Section 4(b) of D.C. Law 14-115 provides that 
the act shall expire after 225 days of its having 
taken effect. 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 2 of Sentencing Reform Technical Amend- 
ment Emergency Act of 2001 (D.C. Act 14-148, 
October 23, 2001, 48 DCR 10195). 

For temporary (90 day) amendment of section, 
see § 2 of Sentencing Reform Technical Amend- 
ment Congressional Review Emergency Act of 
2002 (D.C. Act 14-240, January 28, 2002, 49 DCR 

1024). 

For temporary (90 day) amendment of section, 
see § 301 of Enhanced Crime Prevention and 
Abatement Emergency Amendment Act of 2006 
(D.C. Act 16-446," July 21, 2006, 53 DCR 6477). 

For temporary (90 day) amendment of section, 
see § 101 of Crime Reduction Initiative Emergen- 
cy Amendment Act of 2006 (D.C. Act 16-491, 
October 19, 2006, 53 DCR 8818). 
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For temporary (90 clay) amendment of section, 
see § 102(a) of Crime Reduction Initiative Con- 
gressional Review Emergency Amendment Act of 
2007 (D.C. Act 17-9, January 16, 2007, 54 DCR 
1471). 

For temporary (90 day) amendment of section, 
see § 3(a) of Crime Reduction Initiative (Rebutta- 
ble Presumption) Congressional Review Emergen- 
cy Act of 2007 (D.C. Act 17-24, April 19, 2007. 54 
DCR 4033). 

For temporary (90 day) amendment of section, 
see § 402 of Crime Bill Emergency Amendment 
Act of 2009 (D.C. Act 18-129, June 29, 2009, 56 
DCR 5495). 

For temporary (90 day) amendment of section, 
see § 223 of Omnibus Public Safety and Justice 
Emergency Amendment Act of 2009 (D.C. Act 
18-181, August 6, 2009, 56 DCR 6903). 

For temporary (90 day) amendment of section, 
see § 223 of Omnibus Public Safety and Justice 
Congressional Review Emergency Amendment Act 
of 2009 (D.C. Act 18-227, "October 21. 2009, 56 
DCR 8668). 
Legislative History of Laws 

For Law 13-310, see notes following § 13-1321. 

Law 14-115, the "Sentencing Reform Technical 
Amendment Temporary Act of 2002", was intro- 
duced in Council and assigned Bill No. 14-367, 
which was retained by the Council. The Bill was 
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Note 25 

adopted on first and second readings on October 2, 
2001, and November 6, 2001, respectively. Signed 
by the Mayor on November 19, 2001, it was as- 
signed Act No. 14-173 and transmitted to both 
Houses of Congress for its review. D.C. Law 
14-115 became effective on April 27, 2002. 

Law 14-134, the "Innocence Protection Act of 
2001", was introduced in Council and assigned Bill 
No. 14-153, which was referred to the Committee 
on the Judiciary. The Bill was adopted on first 
and second readings on November 6, 2001, and 
December 4, 2001, respectively. Signed by the 
Mayor on December 21, 2001, it was assigned Act 
No. 14-222 and transmitted to both Houses of 
Congress for its review. D.C. Law 14-134 became 
effective on May 17, 2002. 

Law 16-308, the "Rebuttable Presumption to 
Detain Robbery and Handgun Violation Suspects 
Act of 2006", w; i introduced in Council and as- 
signed Bill No. 16-895, which was referred to the 
Committee on the Judiciary. The Bill was adopted 
on first and second readings on December 5, 2006, 
and December 19, 2006, respectively. Signed by 
the Mayor on December 28, 2006, it was assigned 
Act No. 16-643 and transmitted to both Houses of 
Congress for its review. D.C. Law 16-308 became 
effective on May 5, 2007. 

For Law 18-88, see notes following § 23-110. 



Notes of Decisions 



3. Standing 

The denial of a motion to reconsider a pretrial 
detention order is an appealable final order in its 
own right, cognizable by the appellate court, even 
though the defendant did not take or could not 
have taken a timely appeal from the original order 
of detention. Blackson v. U.S., 2006, 897 A.2d 187. 
Criminal Law <5=> 1023(3) 

9. Dangerousness to community — In general 

In absence of statutory presumption of defen- 
dant's future dangerousness, a showing of substan- 
tial probability that defendant committed the 
charged offense, considered in conjunction with the 
nature and circumstances of the charged offense, 
may be enough to provide clear and convincing 
evidence of future dangerousness, as basis for 
pretrial detention, but only if the offense truly 
signals that the defendant threatens to engage in 
particular future criminal conduct. Blackson v. 
U.S., 2006, 897 A.2d 187. Bail <5=> 49(3.1) 

17. Evidence — In general 

In making its determination of defendant's fu- 
ture dangerousness, as basis for pretrial detention, 
the trial court was required to consider more than 
just the nature and circumstances of the offense 
charged and the weight of the evidence against 
defendant; the court also was obliged to take into 
account both her personal history and characteris- 
tics, including her lack of any criminal record, the 
absence of any history of drug or alcohol abuse, 
her family and community ties, and her gainful 
employment, and the nature and seriousness of the 



danger to any person or the community that would 
be posed by defendant's release. Blackson v. U.S., 
2006, 897 A.2d 187. Bail <&=> 42 

19. Examination of witnesses, evidence 

Trial court's failure, before ordering pretrial de- 
tention of defendant, to find by clear and convinc- 
ing evidence that no conditions of release would 
reasonably assure public safety violated detention 
statute, though detention order submitted by gov- 
ernment after detention hearing did recite ultimate 
clear and convincing evidence finding; when trial 
court signed such order, defendant had been de- 
tained in violation of statute's requirements for two 
months. Blackson v. U.S., 2006, 897 A.2d 187. 
Bail €=> 49(5) 

25. Contempt for violating conditions of re- 
lease 

Stay-away order, as orally modified by trial 
judge, failed to meet the specificity requirement in 
provision of pretrial detention statute governing 
release orders, as was required to sustain convic- 
tion for criminal contempt based on violation of 
stay away order; although court's written order 
stated that defendant was to stay away from "one- 
block radius" of specified address, court orally 
warned him to stay away from "a one block area" 
of address, thereby creating an ambiguity regard- 
ing the exact area from which defendant was 
barred. Vaas v. U.S., 2004, 852 A.2d 44. Con- 
tempt <5=> 20 

In entering release orders, trial courts should 
endeavor to set more defined parameters, using 
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maps, if practicable, that can be attached to the dence. Blackson v. U.S., 2006, 897 A.2d 187. 

stay-away orders to provide defendants with clear Criminal Law ©=» 1158.2 
guidance about this aspect of a release order; this 

is particularly important in cases where the defen- ^' Mootness, review 

dant lives in the immediate neighborhood of the Court of Appeals would exercise its discretion to 

location from which he is barred. Vaas v. U.S., vacate its prior decision affirming defendant's pre- 

2004, 852 A.2d 44. Bail ®^ 42.5 trial detention; charge against defendant was dis- 
missed and no indictment was filed against him 

27. Review— In general during time limit imposed by pretrial detention 

The appellate court will defer to the trial court's statute, government made further disclosures that 

factual findings, regarding pretrial detention, un- undermined the grounds for the original detention 

less they are clearly erroneous, and so long as the and joined in the motion to vacate, and existence of 

evidence provides sufficient support for the trial Court of Appeals' decision might have hindered 

court's order, the appellate court will not substi- defendant's efforts to reopen the order of deten- 

tute its judgment of a defendant's future danger- tion. Bryan v. U.S., 2003, 836 A.2d 581, as amend- 

ousness for that of the judge who heard the evi- ed. Criminal Law ©^ 1191 

§ 23-1324. Appeal from conditions of release. 

Notes of Decisions 

8. Review — In general Appellate court's inquiry into whether defen- 

The appellate court defers greatly to the trial dant's appeal raises a substantial legal question, as 

court's factual findings regarding whether defen- element for allowing defendant's release while the 

dant should be detained while the criminal appeal appea i is pending, is de novo. Payne v. U.S., 2001, 

is pending. Payne v. U.S., 2001, 792 A2d 237. 792 A .2d 237. Criminal Law ©=> 1139 
Criminal Law ©^ 1148 

§ 23-1325. Release in first degree murder, second degree murder, and assault 
with intent to kill while armed cases or after conviction. 

(a) A person who is charged with murder in the first degree, murder in the second degree, 
or assault with intent to kill while armed shall be treated in accordance with the provisions of 
section 23-1321 unless the judicial officer has reason to believe that no one or more conditions 
of release will reasonably assure that the person will not flee or pose a danger to any other 
person or to the community. If such a risk of flight or danger is believed to exist, the person 
may be ordered detained. In any pretrial detention hearing under the provisions of this 
section, if the judicial officer finds that there is a substantial probability that the person has 
committed any of the foregoing offenses while armed with or having readily available a pistol, 
firearm, or imitation firearm, there shall be a rebuttable presumption that no condition or 
combination of conditions of release will reasonably assure the safety of any other person or 
the community. 

(b) A person who has been convicted of an offense and is awaiting sentence shall be 
detained unless the judicial officer finds by clear and convincing evidence that he is not likely 
to flee or pose a danger to any other person or to the property of others. Upon such finding, 
the judicial officer shall treat the person in accordance with the provisions of section 23-1321. 

(c) A person who has been convicted of an offense and sentenced to a term of confinement 
or imprisonment and has filed an appeal or a petition for a writ of certiorari shall be detained 
unless the judicial officer finds by clear and convincing evidence that (1) the person is not 
likely to flee or pose a danger to any other person or to the property of others, and (2) the 
appeal or petition for a writ of certiorari raises a substantial question of law or fact likely to 
result in a reversal or an order for new trial. Upon such findings, the judicial officer shall 
treat the person in accordance with the provisions of section 23-1321. 

(d) The provisions of section 23-1324 shall apply to persons detained in accordance with 
this section, except that the finding of the judicial officer that the appeal or petition for writ of 
certiorari does not raise by clear and convincing evidence a substantial question of law or fact 
likely to result in a reversal or order for new trial shall receive de novo consideration in the 
court in which review is sought. 

(July 29, 1970, 84 Stat. 647, Pub. L. 91-358, title II, § 210(a); Sept. 17, 1982, D.C. Law 4-152, §§ 4, 5, 29 
DCR 3479; July 28, 1989, D.C. Law 8-19, § 2(b), 36 DCR 2844; May 8, 1990, D.C. Law 8-120, § 2(b), 37 
DCR 24; July 3, 1992, D.C. Law 9-125, § 6, 39 DCR 2134; June 12, 2001, D.C. Law 13-310, § 2(c), 48 
DCR 1648.) 
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Effect of Amendments 

D.C. Law 13-310, in the section heading, insert- 
ed ", second degree murder,"; and, in subsec. (a), 
substituted "murder in the first degree, murder in 
the second degree" in the first sentence, and sub- 
stituted "substantial probability that the person 



§ 23-1327 

Note 13.3 

Historical and Statutory Notes 

has committed any of the foregoing offenses" for 
"substantial probability that the person has com- 
mitted murder in the first degree". 

Legislative History of Laws 

For Law 13-310, see notes following § 13-1321. 



Notes of Decisions 



17. Scope of review 

The appellate court defers greatly to the trial 
court's factual findings regarding whether defen- 
dant should be detained while the criminal appeal 
is pending. Payne v. U.S., 2001, 792 A.2d 237. 
Criminal Law <3^ 1148 



Appellate court's inquiry into whether defen- 
dant's appeal raises a substantial legal question, as 
element for allowing defendant's release while the 
appeal is pending, is de novo. Payne v. U.S., 2001, 
792 A.2d 237. Criminal Law &=> 1139 



§ 23-1327. Penalties for failure to appear. 



Notes of Decisions 



Arguments of counsel 13.3 
Jury instructions 13.5 



1. Construction and application 

To convict a person under the failure to appear 
section of the bail reform statute, trier of fact must 
find: (1) that defendant was released pending trial 
or sentencing; (2) that he was required to appear 
in court on a specified date or at a specified time; 
(3) that he failed to appear; and (4) that his failure 
was willful. Fearwell v. U.S., 2005, 886 A.2d 95. 
Bail &=> 97(1) 

Defendant's nationality and his status as an 
illegal alien were not impermissibly considered as 
a basis for enhancing defendant's sentence on his 
guilty pleas to credit card fraud, receiving stolen 
property, and one count of failure to appear in 
court; court imposed a heavy sentence not because 
of defendant's ethnicity or alien status, but because 
of his unlawful conduct, particularly his conduct in 
the five and one-half years since he entered his 
guilty pleas, his flight from justice, and his refusal 
to accept responsibility for his actions. Yemson v. 
U.S., 2001, 764 A.2d 816. Sentencing And Punish- 
ment <3^ 114; Sentencing And Punishment <£=> 117 

Sentencing court did not exceed its authority by 
telling prosecutor to take all necessary steps to 
effect defendant's deportation after he had served 
his sentence on his guilty pleas to credit card 
fraud, receiving stolen property, and one count of 
failure to appear in court; the court simply remind- 
ed prosecutor of an obligation that he already 
knew about, it was not an "order" from the court 
to assure his deportation, it was not part of his 
sentence, and it appeared that the Immigration 
and Naturalization Service (INS) had already 
lodged a detainer against defendant before he was 
sentenced. Yemson v. U.S., 2001, 764 A.2d 816. 
Sentencing And Punishment <^ 362 

13. Admissibility of evidence 

Trial court was not required to advise defendant 
who testified at trial of obvious effect of testifying, 



i.e., that his testimony and demeanor could be 
considered by fact-finder and potentially held 
against him, in prosecution for violation of Bail 
Reform Act to prove defendant's failure to appear 
at status hearing on separate criminal charge. 
Jackson v. U.S., 2007, 924 A.2d 1016. Witnesses 
<^302 

Certified copies of docket entries and notice to 
return to court contained in court records, offered 
by state in prosecution for violation of Bail Reform 
Act to prove defendant's failure to appear at status 
hearing on separate criminal charge, were not 
"testimonial," and, thus, admission of documents 
absent affording defendant prior opportunity to 
cross-examine court clerk did not violate Confron- 
tation Clause; primary purpose for which docu- 
ments were created was not to document facts or 
events for future prosecution, but, rather, to satis- 
fy administrative functions necessary to operation 
of the court, documents did not result from investi- 
gation, and courtroom clerks were not law enforce- 
ment personnel. Jackson v. U.S., 2007, 924 A.2d 
1016. Criminal Law <^ 662.40 

Bench warrant issued after defendant failed to 
appear in court for status hearing on separate 
criminal charge, offered by state in prosecution for 
violation of Bail Reform Act, was not "testimonial," 
and, thus, admission of warrant presented no Con- 
frontation Clause concern; rather than establishing 
past facts underlying criminal charge for purposes 
of future prosecution, warrant indicated only what 
defendant has been charged with, and warrant's 
primary purpose, plainly expressed through its 
text, was to notify law enforcement officials that 
they had both the power and responsibility to 
arrest defendant and bring him forthwith before 
the court. Jackson v. U.S., 2007, 924 A.2d 1016. 
Criminal Law <$=* 662.40 

13.3. Arguments of counsel 

Prosecutor, in stating that "defendant told you 
he chose not to come to court that day," made 
improper argument to jury based on facts not in 
evidence or even reasonably inferable from evi- 
dence presented, in prosecution in which defendant 
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was convicted of wilfully failing to appear in court; 
during cross-examination of defendant, prosecutor 
asked defendant if he chose not to come into court, 
and defendant answered that it was not a matter of 
choosing", but rather, that he was unable to come in 
that day. Fearwell v. U.S., 2005, 886 A.2d 95. 
Criminal Law <®=* 2089; Criminal Law <3=> 2113 

13.5, Jury instructions 

In prosecution for willfully failing to appear in 
court, if there is evidence, however weak, to sup- 
port it, a defendant is entitled to a requested 
instruction that he has presented evidence of spe- 
cial circumstances which prevented him from ap- 
pearing in court on the scheduled date and time, 
and that if the jury credits that evidence, this may 
create a reasonable doubt concerning whether the 
government has proven willfulness beyond a rea- 
sonable doubt. Fearwell v. U.S., 2005, 886 A.2d 
95. Criminal Law <^> 772(6) 

Defendant was entitled to jury instruction re- 
garding defense of special circumstances affecting 
his ability to appear in court, in prosecution in 
which defendant was convicted of willfully failing 
to appear in court; given trial testimony of defen- 
dant and his girlfriend regarding defendant's very 
poor health, and defendant's testimony that he was 
physically unable to attend court, there was suffi- 
cient evidence to warrant special circumstances 
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instruction. Fearwell v. U.S., 
Criminal Law <3=> 772(6) 



2005, 886 A.2d 95. 



14. Review 

Prosecutor's improper rebuttal argument result- 
ed in substantial prejudice to defendant, thus war- 
ranting reversal in prosecution for willfully failing 
to appear in court; prosecutor stated that defen- 
dant told jury he "chose" not to come to court 
despite fact that defendant testified he had no 
choice and was unable to attend court due to poor 
health, prosecutor's actions were grave in light of 
fact that prosecutor's statement had direct rela- 
tionship to issue of failure to appear, judge's in- 
struction was insufficient to alert jury to prosecu- 
tor's clear mischaracterization of evidence, and 
government's evidence on failure to appear charge 
was not strong. Fearwell v. U.S., 2005, 886 A.2d 
95. Criminal Law <$=> 1171.7 

Issue as to whether sentencing court impermis- 
sibly considered defendant's national origin and his 
status as an illegal alien when imposing an en- 
hanced sentence on his guilty pleas to credit card 
fraud, receiving stolen property, and one count of 
failure to appear in court would be reviewed for 
plain error, where defendant made assertion for 
first time on appeal and said nothing about such 
issue before the trial court. Yemson v. U.S., 2001, 
764 A.2d 816. Criminal Law <3=> 1042.3(1) 



§ 23-1328. Penalties for offenses committed during release. 



Evidence 5 



Notes of Decisions 



5. Evidence 

Defense counsel admitted during sentencing to 
defendant's release status at time charged offenses 



were committed, for purposes of determining 
whether that status was sufficiently proven to per- 
mit sentence enhancement, by electing not to chal- 
lenge the government's proffer. Edwards v. U.S., 
2001, 767 A.2d 241. Sentencing And Punishment 
<®^323 



§ 23-1329. Penalties for violation of conditions of release. 

(a) A person who has been conditionally released pursuant to section 23-1321 and who has 
violated a condition of release shall be subject to revocation of release, an order of detention, 
and prosecution for contempt of court. 

(b)(1) Proceedings for revocation of release may be initiated on motion of the United States 
Attorney or on the court's own motion. A warrant for the arrest of a person charged with 
violating a condition of release may be issued by a judicial officer and if such person is outside 
the District of Columbia he shall be brought before a judicial officer in the district where he is 
arrested and shall then be transferred to the District of Columbia for proceedings in 
accordance with this section. No order of revocation and detention shall be entered unless, 
after a hearing, the judicial officer: 

(A) Finds that there is: 

(i) Probable cause to believe that the person has committed a federal, state, or local 
crime while on release; or 

(ii) Clear and convincing evidence that the person has violated any other condition of 
his release; and 

(B) Finds that: 

(i) Based on the factors set out in § 23-1322(e), there is no condition or combination 
of conditions of release which will reasonably assure that the person will not flee or 
pose a danger to any other person or the community; or 
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(ii) The person is unlikely to abide by a condition or conditions of release. 

(2) If there is probable cause to believe that while on release, the person committed a 
dangerous or violent crime, as defined by § 23-1331, or a substantially similar offense 
under the laws of any other jurisdiction, a rebuttable presumption arises that no condition 
or combination of conditions will assure the safety of any other person or the community. 

(3) The provisions of § 23-1322(d) and (h) shall apply to this subsection. 

(c) Contempt sanctions may be imposed if, upon a hearing and in accordance with 
principles applicable to proceedings for criminal contempt, it is established that such person 
has intentionally violated a condition of his release. Such contempt proceedings shall be 
expedited and heard by the court without a jury. Any person found guilty of criminal 
contempt for violation of a condition of release shall be imprisoned for not more than six 
months, or fined not more than $1,000, or both. A judicial officer or a prosecutor may initiate 
a proceeding for contempt under this section. 

(d) Any warrant issued by a judge of the Superior Court for violation of release conditions 
or for contempt of court, for failure to appear as required, or pursuant to § 23-1322(d)(7), 
may be executed at any place within the jurisdiction of the United States. Such warrants 
shall be executed by a United States marshal or by any other officer authorized by law. 

(e) A person who has been conditionally released and who violates a condition of that 
release by using a controlled substance or by failing to comply with the prescribed treatment 
for use of a controlled substance, may be ordered by the court, in addition to or in lieu of the 
penalties and procedures prescribed in subsections (a) through (d) of this section, to 
temporary placement in custody, when, in the opinion of the court, such action is necessary 
for treatment or to assure compliance with conditions of release. A person shall not be 
subject to an order of temporary detention under this subsection, unless before any such 
violation and order, the person has agreed in writing to the imposition of such an order as a 
sanction for the person's violation of a condition of release. 

(f)(1) Within 180 days of the effective date of this act, the Department of Corrections, in 
consultation with the Federal Bureau of Prisons, the Court Services and Offender Supervision 
Agency, and the Pretrial Services Agency, shall promulgate regulations, in accordance with 
[Chapter 5 of Title 2], to establish standards of conduct and discipline for persons released 
pursuant to § 23-1321(c)(l)(B)(xi). Such regulations shall set forth sanctions for different 
kinds of violations, up to and including revocation of release and detention. 

(2) If a person who has been released pursuant to § 23-1321(c)(l)(B)(xi) violates a 
standard of conduct for which the sanction is revocation of release, the Department of 
Corrections may take the person into its custody or, if necessary, apply for a warrant for 
the person's arrest. 

(3) The Department of Corrections shall immediately notify the Superior Court of the 
District of Columbia ("the Court") of the detention of the person and request an order for 
the person to be brought before the Court without unnecessary delay. An affidavit stating 
the basis for the person's remand to the jail shall be filed forthwith with the Court. 

(4) If, based on the affidavit described in paragraph (3) of this subsection, the Court 
finds probable cause to believe that the person violated a standard of conduct for which a 
sanction is revocation of release, it shall schedule a hearing for revocation of release under 
subsection (b) of this section and shall detain the person pending completion of the hearing. 

(5) If, based on the affidavit described in paragraph (3) of this subsection, the Court does 
not find probable cause to believe that the person violated a standard of conduct for which 
the sanction is revocation of release, it shall order the release of the person with the 
original or modified conditions of release. 

(July 29, 1970, 84 Stat. 649, Pub. L. 91-358, title II, § 210(a); Julv 3, 1992, D.C. Law 9-125, § 7, 39 DCR 
2134; Oct. 10, 1998, D.C. Law 12-165, § 3, 45 DCR 2980: June 12, 2001, D.C. Law 13-310, § 2(d), 48 
DCR 1648; Oct. 26, 2001, D.C. Law 14^2, § 24, 48 DCR 7612.) 

Historical and Statutory Notes 

Effect of Amendments D.C. Law 13-310, rewrote subsec. (b) which had 

D.C. Law T 12-165 added subsec. (e). read: 
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"(b) Proceedings for revocation of release may 
be initiated on motion of the United States Attor- 
ney. A warrant for the arrest of a person charged 
with violating a condition of release may be issued 
by a judicial officer and if such person is outside 
the District of Columbia he shall be brought before 
a judicial officer in the district where he is arrest- 
ed and shall then be transferred to the District of 
Columbia for proceedings in accordance with this 
section. No order of revocation and detention 
shall be entered unless, after a hearing, the judicial 
officer finds that — 

"(1) there is clear and convincing evidence that 
such person has violated a condition of his release; 
and 

"(2) based on the factors set out in § 23-1322(e), 
there is no condition or combination of conditions 
of release which will reasonably assure that such 
person will not flee or pose a danger to any other 
person or the community. The provisions of 
§ 23-1322(d) and (h) shall apply to this subsec- 
tion." 

; in subsec. (c) added the last sentence; and added 
subsec. (f). 

D.C. Law 14-42, divided par. (l)(B)(ii) of subsec. 
(b) into two paragraphs, with the second sentence 
redesignated as "par. (2)", and redesignated the 
existing par, (2) as par. (3). 
Temporary Amendments of Section 

Section 2(a) of D.C. Law 13-304, in subsec. (b), 
inserted "or the court's own motion" at the end of 
the first sentence. Section 2(b) of that law, in 
subsec. (c), inserted a new sentence at the end to 
read as follows: "A judicial officer or a prosecutor 
may initiate a proceeding for contempt under this 
section." 

Section 4(b) of D.C. Law 13-304 provides that 
the act shall expire after 225 days of its having 
taken effect. 



Emergency Act Amendments 

For temporary (90-day) amendment of section, 
see § 2 of the Bail Reform Emergency Act of 2000 
(D.C. Act 13^74, November 22, 2000, 47 DCR 
9647). 

For temporary (90 day) amendment of section, 
see § 2 of Bail Reform Congressional Review 
Emergency Act of 2001 (D.C. Act 14-1, January 
26, 2001, 48 DCR 2237). 

For temporary (90 day) amendment of section, 
see § 2 of Bail Reform Second Congressional Re- 
view Emergency Act of 2001 (D.C. Act 14-53, May 
2, 2001, 48 DCR 4385). 

For temporary (90 day) amendment of section, 
see § 24 of Technical Amendments Emergency 
Act of 2001 (D.C. Act 14-108, August 3, 2001, 48 
DCR 7622). 

Legislative History of Laws 

Law 13-304, the "Bail Reform Temporary Act of 
2000", was introduced in Council and assigned Bill 
No. 13-786. The Bill was adopted on first and 
second readings on July 11, 2000, and October 3, 
2000, respectively. Signed by the Mayor on Octo- 
ber 17, 2000, it was assigned Act No. 13-443 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 13-304 became effective on 
June 8, 2001. 

For Law 13-310, see notes following § 13-1321. 

Law 14-42, the "Technical Correction Amend- 
ment Act of 2001", was introduced in Council and 
assigned Bill No. 14-216, which was referred to the 
Committee of the Whole. The Bill was adopted on 
first and second readings on June 5, 2001, and 
June 26, 2001, respectively. Signed by the Mayor 
on July 24, 2001, it was assigned Act No. 14-107 
and transmitted to both Houses of Congress for its' 
review. D.C. Law 14-42 became effective on Octo- 
ber 26, 2001. 



Notes of Decisions 



Burden of proof 5.5 
Sufficiency of evidence 



6.5 



1. Construction and application 

Contempt statute was a proper vehicle for pros- 
ecuting defendant for violation of the magistrate 
judge's stay away order, requiring defendant to 
stay away from a specific block of city as a condi- 
tion of pretrial release, even though defendant 
might have been prosecuted as well under statute 
governing penalties for violation of conditions of 
release. Vest v. U.S., 2003, 834 A.2d 908. Con- 
tempt <^ 20 

The decision whether to revoke probation in- 
volves a two step inquiry: (1) determining whether 
a violation has occurred, and if so, (2) determining 
what action, if any, should be taken as a result. 
Johnson v. U.S., 2000, 763 A.2d 707. Sentencing 
And Punishment <^ 2000 



2. Double jeopardy 

Neither the Double Jeopardy Clause nor the 
doctrine of collateral estoppel barred probation 
revocation, though probationer was acquitted of 
underlying offense of unlawful possession of a fire- 
arm by a convicted felon. Johnson v. U.S., 2000, 
763 A2d 707. Double Jeopardy <^> 31; Judgment 
<s^751 

Because probation revocation proceedings are 
not criminal prosecutions, and any consequent rev- 
ocation does not punish the probationer for any 
crime charged subsequent to the imposition of 
probation, a probation revocation hearing cannot 
be the basis for a double jeopardy claim on ground 
of either multiple prosecution or multiple punish- 
ment. Johnson v. U.S., 2000, 763 A.2d 707. Dou- 
ble Jeopardy €^31 

5.5. Burden of proof 

The evidentiary standard for the revocation of 
probation is the preponderance of the evidence. 
Johnson v. U.S., 2000, 763 A2d 707. Sentencing 
And Punishment <^> 2020 
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6.5. Sufficiency of evidence Brown v. U.S., 2001, 766 A.2d 530. Protection Of 

Defendant, a. physician who received court order Endangered Persons C=» 100 

to stay away from patient as condition of his Evidence was sufficient to find that probation 

release on sexual abuse charge arising from accu- was violated by probationer's constructively pos- 

, ,. , ... ? u ■ • i ± 4.» sessmg a firearm; testimony at underlying criminal 

sations by patient, committed criminal contempt ^ ^ ^..^ ^ & * u * derneath 

of court by subsequently speaking to patient at the probationer > s car seatj and that the gun was in 

another physician's office and offering to pray with p i a i n v i ew , established that the gun was readily 

her, regardless of whether patient's allegations of accessible to probationer. Johnson v. U.S., 2000, 

sexual abuse were credible; physician's action dem- 763 A.2d 707. Sentencing And Punishment <&=> 

onstrated an intent to remain in patient's presence. 2021 

§ 23-1331. Definitions. 

As used in this subchapter: 

(1) The term "judicial officer" means, unless otherwise indicated, any person or court in 
the District of Columbia authorized pursuant to section 3041 of Title 18, United States 
Code, or the Federal Rules of Criminal Procedure, to bail or otherwise release a person 
before trial or sentencing or pending appeal in a court of the United States, and any judge 
of the Superior Court. 

(2) The term "offense" means any criminal offense committed in the District of Colum- 
bia, other than an offense triable by court-martial, military commission, provost court, or 
other military tribunal, which is in violation of an Act of Congress. 

(3) The term "dangerous crime" means: 

(A) Any felony offense under Chapter 45 of Title 22 (Weapons) or Chapter 23 of Title 
6 (Firearms Control); 

(B) Any felony offense under Chapter 27 of Title 22 (Prostitution, Pandering); 

(C) Any felony offense under Unit A of Chapter 9 of Title 48 (Controlled Substances); 

(D) Arson or attempted arson of any premises adaptable for overnight accommodation 
of persons or for carrying on business; 

(E) Burglary or attempted burglary; 

(F) Cruelty to children; 

(G) Robbery or attempted robbery; 

(H) Sexual abuse in the first degree, or assault with intent to commit first degree 
sexual abuse; or 

(I) Any felony offense established by the Prohibition Against Human Trafficking 
Amendment Act of 2010 [D.C. Law 18-239], or any conspiracy to commit such an offense. 

(4) The term "crime of violence" means aggravated assault; act of terrorism; arson; 
assault on a police officer (felony); assault with a dangerous weapon; assault with intent to 
kill, commit first degree sexual abuse, commit second degree sexual abuse, or commit child 
sexual abuse; assault with intent to commit any other offense; burglary; carjacking; 
armed carjacking; child sexual abuse; cruelty to children in the first degree; extortion or 
blackmail accompanied by threats of violence; gang recruitment, participation, or retention 
by the use or threatened use of force, coercion, or intimidation; kidnapping; malicious 
disfigurement; manslaughter; manufacture or possession of a weapon of mass destruction; 
mayhem; murder; robbery; sexual abuse in the first, second, or third degrees; use, 
dissemination, or detonation of a weapon of mass destruction; or an attempt or conspiracy 
to commit any of the foregoing offenses. 

(5) The term "addict" means any individual w T ho habitually uses any narcotic drug as 
defined by section 4731 of the Internal Revenue Code of 1954 so as to endanger the public 
morals, health, safety, or welfare. 

(6) The term "physical injury" means bodily harm greater than transient pain or minor 
temporary marks. 

(July 29, 1970, 84 Stat. 650, Pub. L. 91-358, title II, § 210(a); Julv 28, 1989. D.C. Law 8-19, § 2(c), 36 
DCR 2844; May 8, 1990, D.C. Law 8-120, § 2(c), 37 DCR 24; May 8, 1993, D.C. Law 9-270, § 3, 39 DCR 
9223; Oct. 2, 1993, D.C. Law 10-26, § 3, 40 DCR 3416; Aug. 20, 1994, D.C. Law 10-151, § 101(e), 41 DCR 
2608; May 23, 1995, D.C. Law 10-257, § 401(f), 42 DCR 53; June 3, 1997, D.C. Law 11-273, § 3(a), 43 
DCR 6168; June 12, 2001, D.C. Law 13-310, § 2(e), 48 DCR 1648; Oct. 17, 2002, D.C. Law 14-194, 
§ 156(b), 49 DCR 5306; Apr. 24, 2007, D.C, Law 16-306, § 224(c), 53 DCR 8610; May 5, 2007, D.C. Law 
16-308, § 3(b), 54 DCR 942; Oct. 23, 2010, D.C. Law 18-239, § 206(b), 57 DCR 5405.) 
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Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 13-810 rewrote pars. (3) and (4) which 

had read: 

"(3) The term 'dangerous crime' means (A) tak- 
ing or attempting to take property from another 
by force or threat of force, (B) unlawfully entering 
or attempting to enter any premises adapted for 
overnight accommodation of persons or for carry- 
ing on business with the intent to commit an 
offense therein, (C) arson or attempted arson of 
any premises adaptable for overnight accommoda- 
tion of persons or for carrying on business, (D) 
first degree sexual abuse, or assault with intent to 
commit first degree sexual abuse, (E) unlawful 
sale, distribution of or possession with intent to 
distribute a controlled substance, as 'controlled 
substance' is defined in the District of Columbia 
Official Code or any Act of Congress, if the offense 
is punishable by imprisonment for more than one 
year, or (F) possessing an unregistered firearm, 
carrying a pistol without a license, or carrying a 
concealed weapon in a place other than the per- 
son's dwelling place, place of business, or on other 
land possessed by the person. 

"(4) The term 'crime of violence' means murder, 
first degree sexual abuse, child sexual abuse, may- 
hem, kidnapping, robbery, burglary, voluntary 
manslaughter, extortion or blackmail accompanied 
by threats of violence, arson, assault with intent to 
commit any offense, assault with a dangerous 
weapon, aggravated assault, armed carjacking, or 
an attempt or conspiracy to commit any of the 
foregoing offenses as defined by any Act of Con- 
gress or any State law 7 , if the offense is punishable 
by imprisonment for more than one year." 

D.C. Law 14-194, in par. (4), added subpars. 

(A-l), (L-l), and (0-1). 

D.C. Law 16-306 rewrote par. (4) to read as 
follows: 

"(4) The term 'crime of violence' means: 

"(A) Aggravated assault; 

"(A-l) An act of terrorism; 

"(B) Arson; 

"(C) Assault with a dangerous weapon; 

"(D) Assault with intent to commit any offense; 

"(E) Burglary or attempted burglary; 

"(F) Carjacking; 

"(G) Child sexual abuse; 

"(H) Cruelty to children in the first degree; 

"(I) Extortion or blackmail accompanied by 
threats of violence; 

"(J) Kidnapping; 

"(K) Mayhem; 

"(L) Malicious disfigurement; 

"(L-l) Manufacture or possession of a weapon 
of mass destruction; 

"(M) Murder; 

"(N) Robbery; 



"(0) Sexual abuse in the first, second, and third 
degrees; 

"(0-1) Use, dissemination, or detonation of a 
weapon of mass destruction; 

"(P) Voluntary manslaughter; or 

"(Q) An attempt or conspiracy to commit any of 
the foregoing offenses as defined by any Act of 
Congress or any State law, if the offense is punish- 
able by imprisonment for more than one year." 

D.C. Law 16-308 added par. (6). 

D.C. Law 18-239, in par. (3), deleted "or" from 
the end of subpar. (G), substituted "; or" for a 
period the end of subpar. (H), and added subpar. 
'(I). 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 224(c) of Omnibus Public Safety Emergency 
Amendment Act of 2006 (D.C. Act 16^-445, Julv 19, 
2006, 53 DCR 6443). 

For temporary (90 day) amendment of section, 
see § 303 of Enhanced Crime Prevention and 
Abatement Emergency Amendment Act of 2006 
(D.C. Act 16^46, July 21, 2006, 53 DCR 6477). 

For temporary (90 day) amendment of section, 
see § 224(c) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2006 
(D.C. Act 16-490, October 18, 2006, 53 DCR 8686). 

For temporary (90 day) amendment of section, 
see § 103 of Crime Reduction Initiative Emergen- 
cy Amendment Act of 2006 (D.C. Act 16-491, 
October 19, 2006, 53 DCR 8818). 

For temporary (90 day) amendment of section, 
see § 102(b) of Crime Reduction Initiative Con- 
gressional Review Emergency Amendment Act of 
2007 (D.C. Act 17-9, January 16, 2007, 54 DCR 

1471). 

For temporary (90 day) amendment of section, 
see § 224(c) of Omnibus Public Safety Congres- 
sional Review Emergency Amendment Act of 2007 
(D.C. Act 17-10, January 16, 2007, 54 DCR 1479). 

For temporary (90 day) amendment of section, 
see § 3(b) of Crime Reduction Initiative (Rebutta- 
ble Presumption) Congressional Review Emergen- 
cy Act of 2007 (D.C. Act 17-24, April 19, 2007, 54 
DCR 4033). 

For temporary (90 day) amendment of section, 
see § 224(c) of Omnibus Public Safety Second 
Congressional Review Emergency Amendment Act 
of 2007 (D.C. Act 17-25, April 19, 2007, 54 DCR 
4036). 

Legislative History of Laws 

For Law 13-310, see notes following § 13-1321. 

For Law 14-194, see notes following § 23-113. 

For Law T 16-306, see notes following § 23-104. 

For Law 16-308, see notes following § 13-1322. 

For history of Law 7 18-239, see notes under 
§ 23-113. 
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Note 1 



Notes of Decisions 



1. Construction and application 

Superior Court magistrate judges fell within def- 
inition of "judicial officer" as that term was used in 
statute permitting "judicial officers" to set condi- 



tions of pretrial release; another statute expressly 
authorized magistrate judges to determine condi- 
tions of release. Vest v. U.S., 2003, 834 A.2d 908. 
Bail <$=> 42.5 



Chapter 15 
Out-Of-State Witnesses. 



Section 

23-1504. Exemption from arrest. 



Uniform Act to Secure the Attendance of Witnesses 
From Without a State in Criminal Proceedings 

Table of Jurisdictions Wherein Act Has Been Adopted 

For text of Uniform Act, and vernation notes and annotation materials for 
adopting jurisdictions, see Uniform Laws Annotated, Master Edition, Volume 11. 



Jurisdiction Laws Effective Date 

Alabama 1977, No. 638, 

p. 1084 

Alaska 1962, c. 34 3-23-1962* 

Arizona 1937, c. 74 3-25-1937* 

Arkansas 1935, No. 65 2-20-1935* 

California 1937, p. 562 8-27-1937 

Colorado 1939, c. 99 4-10-1939 

Connecticut 1937, c. 333 4-16-1937 

Delaware 1937, c. 214 4-7-1937 

District of Columbia . . . 1952, Stat. 15 3-5-1952 

Florida 1941, c. 20458 5-26-1941* 

Georgia 1976, No. 3-31-1976 

1351 

Hawaii 1972, c. 9 1-1-1973 

Idaho 1935, c. 10 2-11-1935* 

Illinois 1959, p. 2147 7-23-1959 

Indiana 1935, c. 21 7-1-1935 

Iowa 

Kansas 1951, c. 354 3-31-1951* 

Kentucky 1952, c. 132 6-19-1952 

Louisiana 1936, No. 285 7-9-1936* 

Maine 1939, c. 9 2-21-1939* 

Maryland 1955, c. 333 6-1-1955 

Massachusetts 1937, c. 210 4-16-1937* 

Michigan , 1970, No. 232 12-3-1970 

Minnesota 1935, c. 140 4-11-1935* 

Mississippi 1938, c. 261 4-7-1938 

Missouri 1959, H.B. 295 6-12-1959* 

Montana 1937, c. 188 3-18-1937 

Nebraska 1937, c. 71 5-13-1937* 

Nevada 1957, c. 41 2-18-1951 

New Hampshire 1937, c. 65 4-15-1937 

New Jersey 1941, c. 88 4-28-1941 

New Mexico 1937, c. 66 3-5-1937* 

New York 1936, c. 387 5-1-1936 

North Carolina 1937, c. 217 3-17-1937 

Ohio 1937, p. 668 8-23-1937 

Oklahoma 1949, p. 205 4-21-1949 
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Statutory Citation 



Code 1975, §§ 12-21-280 to 12-21-285. 

AS 12.50.010 to 12.50.080. 
A.R.S. §§ 13-4091 to 13-4096. 
A.C.A. §§ 16-43-402 to 16-43-409. 
West's Ann. Cal. Penal Code, §§ 1334 to 

1334.6. 
West's C.R.S.A. §§ 16-9-201 to 16-9-205. 
C.G.S.A. § 54-82L 
11 Del.C. §§ 3521 to 3526. 
D.C. Official Code, 2001 Ed. §§ 23-1501 to 

23-1504. 
West's F.S.A. §§ 942.01 to 942.06. 
O.C.G.A. §§ 24-10-90 to 24-10-97. 

HRS §§ 836-1 to 836-6. 

I.C. § 19-3005. 

S.H.A. 725 ILCS 220/1 to 220/6. 

West's A.I.C. 35-37-5-1 to 35-37-5-9. 

I.C. A. §§ 819.1 to 819.5. 

K.S.A. 22-4201 to 22-4206. 

KRS 421.230 to 421.270. 

LSA-C.Cr.P. arts. 741 to 745. 

15 M.R.S.A. §§ 1411 to 1415. 

Code, Courts and Judicial Proceedings, 

§§ 9-301 to 9-306. 
M.G.L.A. c. 233, §§ 13A to 13D. 
M.C.L.A. §§ 767.91 to 767.95. 
M.S. A. §§ 634.06 to 634.09. 
Code 1972, §§ 99-9-27 to 99-9-35. 
V.A.M.S. §§ 491.400 to 491.450. 
MCA 46-15-112, 46-15-113, 46-15-120. 
R.R.S.1943, §§ 29-1906 to 29-1911. 
N.R.S. 174.395 to 174.445. 
RSA 613:1 to 613:6. 
NJ.S.A, 2A:81-18to 2A:81-23. 
NMSA 1978, §§ 31-8-1 to 31-8-6. 
McKinney's CPL§ 640.10. 
G.S. §§ 15A-811 to 15A-816. 
R.C. §§ 2939.25 to 2939.29. 
22 0kl.St.Ann. §§ 721 to 727. 



§ 23-1331 

Note 1 

Jurisdiction Laws 

Oregon 1937, c. 124 

Pennsylvania 1941, P.L. 147 

Rhode Island 1936, c. 2382 

South Carolina 1948, p. 1810 

South Dakota 1937, c. 259 

Tennessee 1939, c. 148 

Texas 1951, c. 441 

Utah 1937, c. 147 

Vermont 1937, No. 46 

Virgin Islands 1957, No. 160 

Virginia 1938, c. 397 

Washington 1943, c. 218 

West Virginia 1937, c. 41 

Wisconsin 1969, c. 255 

Wyoming 1935, c. 120 

* Date of approval. 



CRIMINAL PROCEDURE 



Effective Date 



Statutory Citation 



2-26-1937* ORS 136.623 to 136,637. 

6-23-1941 42 Pa.C.S.A. §§ 5961 to 5965. 

5-1-1936* Gen. Laws 1956, §§ 12-16-1 to 12-16-13. 

4-8-1948 Code 1976, §§ 19-9-10 to 19-9-130. 

3-6-1937* SDCL 23A-14-1 et seq. 

3-7-1939* T.C.A. §§ 40-17-201 to 40-17-212, 

6-15-1951 Vernon's Ann. Texas C.C.P. art. 24.28. 

3-17-1937 UX.A.1953, 77-21-1 to 77-21-5. 

3-9-1937 13 V.S.A. §§ 6641 to 6649. 

9-1-1957 5 V.I. C. §§ 3861 to 3865. 

4-1-1938* Code 1950, §§ 19.2-272 to 19.2-282. 

3-20-1943* West's RCWA 10.55.010 to 10.55.130. 

3-12-1937* Code, 62-6A-1 to 62-6A-6. 

7-1-1970 W.S.A. 976.02. 

2-20-1935 Wyo.Stat.Ann. §§ 7-11-404 to 7-11-406. 



§ 23-1504. Exemption from arrest 



Notes of Decisions 



Construction and application 1 



1. Construction and application 

Statute protecting any person who comes into 
District of Columbia in obedience to a summons 
directing him to attend and testify from service of 
process in connection with any matter which arose 
before his entrance into District of Columbia under 
the summons did not apply such as to preclude 



courtroom clerk from serving mother with petition 
to terminate her parental rights when mother ap- 
peared in court for status hearing in neglect case 
involving children, given that, even assuming that 
mother resided outside District of Columbia on 
date of service, she was not present in court on 
that date pursuant to a subpoena, order, or other 
notice directing her to attend and testify. In re 
B.J., 2007, 917 A.2cl 86. Federal Courts ®=> 1052.1; 
Infants ©=> 2070 



Chapter 19 
Crime Victims 5 Rights. 



Section 

23-1901. Crime victims' bill of rights. 

28-1902. Notice to crime victims. 

23-1903. Crime victim privacy and security. 



Section 

23-1904. Crime victims' rights at sentencing. 

23-1905. Definitions. 

23-1906. Applicability. 



§ 23-1901. Crime victims' bill of rights. 

(a) Officers or employees of the District of Columbia engaged in the detection, investiga- 
tion, or prosecution of crime or the judicial process shall make their best efforts to see that 
victims of crime are accorded the rights described in subsection (b) of this section. 

(b) A crime victim has the right to: 

(1) Be treated with fairness and with respect for the victim's dignity and privacy; 

(2) Be reasonably protected from the accused offender; 

(3) Be notified of court proceedings; 

(4) Be present at all court proceedings related to the offense, including the sentencing, 
and release, parole, record-sealing, and post-conviction hearings, unless the court deter- 
mines that testimony by the victim would be materially affected if the victim heard other* 
testimony or where the needs of justice otherwise require; 

(5) Confer with an attorney for the prosecution in the case which does not include the 
authority to direct the prosecution of the case; 

(6) An order of restitution from the person convicted of the criminal conduct that caused 
the victim's loss or injury; 
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(7) Information about the conviction, sentencing, imprisonment, detention, and release of 
the offender, and about any court order to seal the offender's criminal records; 

(8) Notice of the rights provided in this chapter and under the laws of the District of 
Columbia; and 

(9) Be notified of any available victim advocate or other appropriate person to develop a 
safety plan and appropriate services. 

(c) This section does not create a cause of action or defense in favor of any person arising 
out of the failure to accord to a victim the rights enumerated in subsection (b) of this section. 

(June 8. 2001, D.C. Law 13-301, § 302(b), 47 DCR 7039; May 5, 2007, D.C. Law 16-307, § 3(b)(1), 54 
DCR 868; Oct. 23, 2010, D.C. Law 18-239, § 206(c), 57 DCR 5405.) 

Historical and Statutory Notes 

Effect of Amendments on August 2, 2000, it was assigned Act No. 13-396 

D.C. Law 16-307, in subsec. (b)(4), substituted and transmitted to both Houses of Congress for its 

"and release, parole, record-sealing, and post-con- review. D.C. Law 13-301 became effective on 

viction hearings," for "and release or parole hear- June 8, 2001. 

ings,"; and, in subsec. (b)(7), substituted "offender, T ,~ „«« ,, «^ ■ • ■. -r, r o r a j. 

i L + < i + t 4i» «• j ' Law 16-307, the Criminal Record Sealing Act 

and about anv court order to seal the offenders « rtrirt/ »„ . , , ■ , . ^ ., , . , 

criminal records" for "offender". **** • J^^.T m C ? unc, l T , f T 

t, ^ T ,„ „o„ • ■ , /, n , , , , i „. Bill No. 16-746, which was referred to the Com- 

D.C Law 18-239, in subsec (b) deleted "and miUee on the Judiciary . The Bi]1 was adopted on 

from the end of par. (7), substituted ; and tor a ~ , , 3 /. -n. i r o/w 

« «,- rt ^i +u« „j 4- v.\ /o\ „„a ^aa-a ™*. /en ni'st and second readings on December t>, 2006, 
period the end of par. (8), and added par. (9). nAA „ h ,. , . ' ' 

; . , i . TT . ,. T and December 19, 2006, respectively. Signed by 

Legislative History of Laws ^ M on December 28, 2006, it was assigned 

a ^ ™f»' the f n T P ^ 0tec1 ; 1 ? n Amendment Act No# 16 _ 631 and transmitted to both Houses of 

Act of 2000 was introduced in Council and as- c f . ^ D c L 16 _ 307 became 

signed Bill No. 13-297, which was referred to the rc ° . Ayr r onAr7 

Committee on the Judiciary. The Bill was adopted elfectlve on Ma ^ 5 ' 200 '' 

on first and second readings on June 26, 2000, and For history of Law 18-239, see notes under 

July 11, 2000, respectively. Signed by the Mayor § 23-113. 

§ 23-1902. Notice to crime victims. 

(a) The head of each department and agency of the District of Columbia engaged in the 
detection, investigation, or prosecution of crime or in the judicial process shall designate the 
persons who will be responsible for identifying the victims of crime and performing the 
services described in subsection (c) of this section at each stage of a criminal case. 

(b) At the earliest opportunity after the detection of a crime at which it may be done 
without interfering with an investigation, a responsible official shall identify the victim or 
victims of a crime. 

(c)(1) At the earliest opportunity after the detection of a crime at which it may be done 
without interfering with an investigation, a responsible official shall inform identified victims 
of: 

(A) Their right to receive the services described in this subsection and a listing of their 
bill of rights as contained in section 23-1901; 

(B) The name, title, business address and telephone number of the responsible official 
to whom the victim should address a request for assistance to obtain the services 
described in this subsection; 

(C) The place where the victim may receive emergency medical and social services; 

(D) Any restitution, crime victims' compensation, crime victims' assistance or other 
relief for which the victim may be eligible under this or any other law and the manner in 
which such relief may be obtained; 

(E) The names and phone numbers of public and private victim assistance programs 
that are available to provide counseling, treatment, and other support to the victim; 

(F) The procedure and resources available for reasonable protection of the victim; and 

(G) The police report number, if available, and other identifying case information. 

(2) During the investigation and prosecution of a crime, a responsible official shall 
provide the victim, to the extent possible, with timely notice of the: 

277 



§ 23-1902 CRIMINAL PROCEDURE 

(A) Status of the investigation of the crime, to the extent it is appropriate to inform 
the victim and to the extent that it will not interfere with the investigation; 

(B) Arrest of a suspected offender; 

(C) Filing of criminal charges, the nolle prosequi of the case, or the dismissal of all 
charges against a suspected offender; 

(D) Date of each scheduled court proceeding and any scheduling changes; 

(E) Release or detention status of an offender or suspected offender; 

(F) Acceptance of a plea of guilty, nolo contendere or an Alford plea, or the rendering 
of a verdict after trial; and 

(G) Sentence or disposition imposed on an offender, including the date on which the 
offender will be eligible for parole or release. 

(d) After trial, a responsible official shall provide a victim with timely notice of the: 

(1) Scheduling of a release, parole, record-sealing, or post-conviction hearing for the 
offender. 

(2) Escape, work release, furlough, or any other form of release from custody of the 
offender; and 

(3) Death of the offender, if the offender dies while in custody or under supervision. 

(e) The victim or the representative of the victim appointed by the court has a continuing 
obligation to provide the appropriate investigative, prosecutive, judicial, or correctional 
agency with correct and up-to-date information on the victim's name and address or an 
alternate means by which the victim can be given notice. 

(f) This section does not create a cause of action or defense in favor of any person arising 
out of the failure of a responsible person to provide information as required by this chapter. 

(June 8, 2001, D.C. Law 13-301, § 302(b), 47 DCR 7039; May 5, 2007, D.C. Law 16-307, § 3(b)(2), 54 
DCR 868.) 

Historical and Statutory Notes 
Effect of Amendments Legislative History of Laws 

D.C. Law 16-307 rewrote subsec. (d)(1), which p or Law 13-301, see notes following § 23-1901. 

had read as follows: . „ 

((/1 , , , r , n ii,- For Law 16-307, see notes following § 23-1901. 

(1) Scheduling of a release or parole hearing ° 

for the offender;". 

§ 23-1903. Crime victim privacy and security. 

(a) Before, during, and immediately after any court proceeding, the court shall provide 
appropriate safeguards to minimize the contact that may occur between the victim and the 
victim's family with the accused or the accused's or respondent's family, and defense 
witnesses. 

(b) The accused or defendant, the accused's or defendant's attorney or another person 
acting on behalf of the accused or defendant shall clearly identify himself or herself as being, 
representing or acting on behalf of the accused, defendant, or respondent in any contact with 
the victim. 

(c) A responsible official shall arrange for any crime victim's property being held for 
evidentiary purposes to be maintained in good condition and returned to the victim as soon as 
it is no longer needed for evidentiary purposes. 

(d) In a proceeding in which a child is called to give testimony, on motion by the attorney 
for the government or the victim's legal or court-appointed representative, or on its own 
motion, the court may designate the case as being of special public importance. In cases so 
designated, the court shall expedite the proceeding and ensure that it takes precedence over 
any other. The court shall ensure a speedy trial in order to minimize the length of time the 
child must be involved with the criminal justice system. When deciding whether to grant a 
continuance, the court shall take into consideration the age of the child and the potential 
adverse impact the delay may have on the child's well-being. The court shall make written 
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findings of fact and conclusions of law when granting a continuance in cases involving a child 

witness. 

(June 8, 2001, D.C. Law 13-301, § 302(b), 47 DCR 7039.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-301, see notes following § 23-1901. 

§ 23-1904. Crime victims' rights at sentencing. 

(a) Crime victims shall have the right to be present at the defendant's sentencing, release, 
parole, post-conviction, and record-sealing hearings. 

(b) Crime victims shall have the right to submit, prior to the imposition of sentence, a 
written victim impact statement containing information concerning any emotional, psychologi- 
cal, financial, or physical harm done to or loss suffered by the victim. 

(c) In determining the appropriate sentence to be imposed on the defendant, the Court 
shall consider any victim impact statement submitted in accordance with this chapter and 
such statement shall be made a part of the pre-sentence report filed by the Court Services 
and Offender Supervision Agency. 

(d) Crime victims shall have the right to offer at the defendant's release or parole hearing 
a written statement of the victim's opinion whether the defendant should be granted release 
or parole. 

(e) Crime victims shall have the right to make a statement at the defendant's sentencing 
and record-sealing hearings. The absence of the crime victim shall not preclude the court 
from holding the sentencing or record-sealing hearings. 

(f)(1) In addition to a crime victim, a representative of a community affected by the crime 
of which the defendant has been convicted shall have the right to submit, prior to imposition 
of sentence, a community impact statement and the court shall consider the community 
impact statement in determining the appropriate sentence to be imposed on the defendant. 
If more than one community is affected, each may submit a statement pursuant to this 
paragraph. 

(2) Sentencing in a misdemeanor case shall not be continued solely because a community 
impact statement has not been submitted. 

(3) The Chief Judge of the Superior Court shall establish reasonable procedures with 
respect to time and manner in which community impact statements are submitted to the 
court. 

(June 8, 2001, D.C. Law 13-301, § 302(b), 47 DCR 7039; May 5, 2007, D.C. Law 16-307, § 3(b)(3), 54 
DCR 868; Nov. 6, 2010, D.C. Law 18-259, § 2(a), 57 DCR 5591.) 

Historical and Statutory Notes 

Effect of Amendments For Law 16-307, see notes following § 23-1901. 

DC Law 16-307 rewrote snbsecs. (a) and (e), Law 18 _ 259 the "Community Impact State- 

which had read as follows: ment Amendment Act of 2010 >, was introduce d in 

"(a) Crime victims shall have the right to be Coundl and assigned Bill No . 18 _ 549 which was 

present at the defendants sentencing and at any ^ ^ the Committee on Public Safety and 
release or parole hearings. r . ■ ^ ^-n i + a r *. a 

U/ . . ^ . . t . . ° . t . . . J J t the Judiciary. The Bill was adopted on first and 

(e) Crime victims shall have the right to make nn rt , vnnA -„„ n „ **„,. A 0iVm „„j t„^ i onm 

a statement at the defendant's sentencing The second readm S s on Ma ^ 4 > 2010 > and Jllne *' 2010 > 

Ct DLc4.Lt3illt3J.lL ClL LIIC l,I<3XCLJ.Utlll L o ot3Il Lt31H_-J.il ti » JL 111^ ,* t .~- » 1 1 1 t. -- T <-^n 

absence of the crime victim at sentencing shall not respectively. Signed by the Mayor on June 28, 

preclude the court from holding the hearing." 2010 > jt was assigned Act No. 18-446 and transmit- 

D.C. Law 18-259 added subsec. (f). ted to both Hollses of Congress for its review 



Legislative History of Laws 

For Law 13-301, see notes following § 23-1901. 
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2010. 
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United States Supreme Court 

Victim impact evidence, Victim impact evidence, death penalty cases, 

Arbitrary and capricious punishment, victim per se bar, see Payne v. Tennessee, 1991, 

impact statement, use at sentencing m S.Ct. 2597, 501 U.S. 808, 115 L.Ed.2d 

phase of capital murder trial, see Booth v. 72 o, rehearing denied 112 S.Ct. 28, 501 

Kl^V^ ^ S , a 2529 ^ m y^o U.S. 1277, 115 L.Ed.2d 1110. 

496, 96 L.Ed. 2d 440, rehearing denied 108 

S.Ct. 31, 483 U.S. 1056, 97 L.Ed.2d 820. 

Notes of Decisions 

Authentication 3 propriate sentence. Collins v. U.S., 1993, 631 A.2d 

Construction and application 1 48. Statutes <§=* 190 

Contents 2 

2. Contents 

Contents of correspondence from murder vic- 

-i o * A . j i- +* tim's family including opinions about defendant's 

1. Construction and application , , J , ^ i i u - ■ ,• , 

m . . , . , . , ■/..!. character and sentence he should receive, victims 

Trial court may consider wide range of mforma- funeral and four n drawings by his 

tion m fashioning appropriate sentence for defen- d ht were not inflaimnatory or beyond scope 

dan. Collmsv.U.S.,1993,63lA.2d48. Statutes ^^ by Victimg Rights ^^ent Act. 

^ 1J0 Collins v. U.S., 1993, 631 A.2d 48. Statutes <^> 190 

Trial court may consider more than one victim 

impact statement, but must consider at least one, 3. Authentication 

filed in manner prescribed by Victims Rights Letters from murder victim's family considered 

Amendment Act, regarding emotional, psychologi- by judge in sentencing defendant were not re- 

cal, financial or physical harm done to or suffered quired to be verified Collins v. U.S., 1993, 631 A.2d 

by victim's immediate family, in determining ap- 48. Statutes <$=> 190 

§ 23-1905. Definitions. 

For purposes of this section, 

(1) The term "community" means a formal or informal association or group of people 
living, working, or attending school in the same place or neighborhood and sharing common 
interests arising from social, business, religious, governmental, scholastic, or recreational 
associations. 

(1A) The term "community impact statement" means a written statement that provides 
information about the social, financial, emotional, and physical effects of the defendant or 
crime on the community. 

(IB) The term "court" means the Superior Court of the District of Columbia. 
(2)(A) The term "victim" or "crime victim" means a person who or entity which has 
suffered direct physical, emotional, or pecuniary harm: 

(i) As a result of the commission of any felony or violent misdemeanor in violation of 
any criminal statute in the District of Columbia; 

(ii) While assisting lawfully to apprehend a person reasonably suspected of having 
committed or attempted a crime; 

(iii) While assisting a person against whom a crime has been committed or attempt- 
ed if the assistance was rendered in a reasonable manner; or 

(iv) While attempting to prevent the commission of a crime. 

(B) In the case of a victim or crime victim: 

(i) That is an institutional entity, the term "victim" or "crime victim" includes an 
authorized representative of the entity. 

(ii) Who is under 18 years of age, incompetent, incapacitated, or deceased, the term 
"victim" or "crime victim" includes a representative appointed by the court to exercise 
the rights and receive the services set forth in this chapter on behalf of the victim. 

(C) The term "victim" shall not include any person who committed or aided or abetted 
in the commission of the crime. 

(June 8, 2001, D.C. Law 13-301, § 302(b), 47 DCR 7039; Nov. 6, 2010, D.C. Law 18-259, § 2(b), 57 DCR 
5591.) 
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Historical and Statutory Notes 

Effect of Amendments For history of Law 18-259, see notes under 

D.C. Law 18-259 redesignated existing par. (1) § 23-1904. 
as (IB); and added pars. (1) and (1A). 
Legislative History of Laws 

For Law 13-301, see notes following § 23-1901. 

§ 23-1906. Applicability. 

The provisions of this chapter requiring notice to the victim shall be applicable when 
computer systems are in place at the Metropolitan Police Department or the Superior Court 
of the District of Columbia to provide such notice or one year after the effective date of this 
chapter [June 8, 2001], whichever occurs first, and will apply only to crimes committed on or 
after that date. 

(June 8, 2001, D.C. Law 13-301, § 302(b), 47 DCR 7039.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-301, see notes following § 23-1901. 
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TITLE 24 

PRISONERS AND THEIR TREATMENT. 

Chapter Section 

1 . Transfer of Prison System to Federal Authority 24-101 

2. Prisons and Prisoners 24-201.15 

3. Probation 24-304 

4. indeterminate Sentences and Paroles 24-401 .01 

5. Insane Defendants 24-501 

5A. Evaluation and Treatment of Incompetent Defendants 24-531 .01 

6. Rehabilitation of Alcoholics 24-604 

7. Rehabilitation of Users of Narcotics 24-701 

8. Interstate Agreement on Detainers 24-801 

9. Youth Offender Programs 24-901 

10. Interstate Corrections Compact 24-1001 

11. Interstate Compact on Juveniles 24-1102 

13. Ex-offenders 24-1301 

1 4. Delivery of Health Care to Inmates 24-1 401 

Chapter 1 
Transfer of Prison System to Federal Authority, 

Subchapter I. Corrections. Section 

Subchapter III. Offender Supervision 

?f^!S n r, , ■ and Parole. 

24-101. Bureau 01 prisons. 

24-101a. District of Columbia Corrections Infor- 

mation Council. [Not funded! 24-131. Parole. 

24-133. Court Services and Offender Supervi- 
Subchapter II. Sentencing. sion Agency. 

24-112. General duties, powers, and goals of 
commission. 



Subchapter I. Corrections. 

§ 24-101. Bureau of prisons. 

(a) Felons sentences pursuant to the tmth-in- sentencing requirements. — Not later than 
October 1, 2001, any person who has been sentenced to incarceration pursuant to the District 
of Columbia Official Code or the truth-in-sentencing system as described in § 24-111 shall be 
designated by the Bureau of Prisons to a penal or correctional facility operated or contracted 
for by the Bureau of Prisons, for such term of imprisonment as the court may direct. Such 
persons shall be subject to any law or regulation applicable to persons committed for 
violations of laws of the United States consistent with the sentence imposed. 

(b) Felons sentenced pursuant to the D.C. Official Code. — Notwithstanding any other 
provision of law, not later than December 31, 2001, the Lor ton Correctional Complex shall be 
closed and the felony population sentenced pursuant to the District of Columbia Official Code 
residing at the Lorton Correctional Complex shall be transferred to a penal or correctional 
facility operated or contracted for by the Bureau of Prisons. Such persons shall be subject to 
any law or regulation applicable to persons committed for violations of laws of the United 
States consistent with the sentence imposed, and the Bureau of Prisons shall be responsible 
for the custody, care, subsistence, education, treatment and training of such persons. 

(c) Privatization. — 
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(1) Transition of inmates from, Lorton. — The Bureau of Prisons shall house, in private 
contract facilities: 

(A) At least 2000 District of Columbia sentenced felons by December 31, 1999; and 

(B) At least 50 percent of the District of Columbia sentenced felony population by 
September 30, 2003. 

(2) Duties of Deputy Attorney General — The Deputy Attorney General shall 

(A) Be responsible for overseeing Bureau of Prisons privatization activities; and 

(B) Submit a report to Congress on October 1 of each year detailing the progress and 
status of compliance with privatization requirements. 

(3) Duties of Attorney General — The Attorney General shall: 

(A) Conduct a study of correctional privatization, including a review of relevant 
research and related legal issues, and comparative analysis of the cost effectiveness and 
feasibility of private sector and Federal, State, and local governmental operation of 
prisons and corrections programs at all security levels; and 

(B) Submit a report to Congress no later than one year after August 5, 1997. 

(d) Site acquisition and construction. — In order to house the District of Columbia felony 
inmate population the Bureau of Prisons shall acquire land, construct and build new facilities 
at sites selected by the Bureau of Prisons, or contract for appropriate bed space, but no 
facilities may be built on the grounds of the Lorton Reservation. 

(e) National capital planning: — Notwithstanding any other provision of law, the require- 
ments of the National Capital Planning Act of 1952 (40 U.S.C. 71 et seq.) shall not apply to 
any actions taken by the Bureau of Prisons or its agents or employees. 

(f) Department of Corrections authority. — The District of Columbia Department of 
Corrections shall remain responsible for the custody, care, subsistence, education, treatment, 
and training of any person convicted of a felony offense pursuant to the District of Columbia 
Official Code and housed at the Lorton Correctional Complex until December 31, 2001, or the 
date on which the last inmate housed at the Lorton Correctional Complex is designated by 
the Bureau of Prisons, whichever is earlier. 

(g) Lorton Correctional Complex. — 
(1) Transfer of functions. — 

(A) Notwithstanding any other provision of law, to the extent the Bureau of Prisons 
assumes functions of the Department of Corrections under this subchapter, the Depart- 
ment is no longer responsible for such functions and the provisions of §§ 24-211.01 and 
24-211.02, that apply with respect to such functions are no longer applicable. 

(B) Contingent on the General Services Administration (GSA) receiving the necessary 
appropriations to carry out the requirements of this paragraph and subsection (g), and 
notwithstanding the Federal Property and Administrative Services Act of 1949 (40 U.S.C. 
§ 471 et seq.), not later than 60 days after the date of enactment of the Lorton Technical 
Corrections Act of 1998, any property on which the Lorton Correctional Complex is 
located shall be transferred to the GSA. 

(C) Not later than one year after the date of enactment of the Lorton Technical 
Corrections Act of 1998, Fairfax County shall submit a reuse plan that complies with all 
requisite approvals to the Administrator of General Services, that aims to maximize use 
of the land for open space, park land, or recreation, while delineating permissible or 
required uses, potential development densities, and any time limits on such development 
factors of the property on which the Lorton Correctional Complex is located. 

(D) Not later than 180 days after the date of enactment of the Lorton Technical 
Corrections Act of 1998, the Secretary of the Interior shall notify GSA of any property it 
requests to be transferred to the Department of the Interior for the purpose of a land 
exchange by the United States Fish and Wildlife Service within the Commonwealth of 
Virginia or such other purposes consistent with the reuse plan developed by Fairfax 
County as the Secretary may request. The Administrator of General Services shall 
approve the Secretary's request to the extent that the request is consistent with the 
reuse plan developed by Fairfax County and does not result in a significant reduction in 
the marketability or value of any remaining property. The Administrator of General 
Services shall coordinate with the Secretary of the Interior to resolve any conflicts 
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presented by the Department of the Interior's request and shall transfer the property to 
the Department of the Interior at no cost. 

(E) Any property not transferred to the Department of the Interior under subpara- 
graph (D) shall be disposed of according to paragraphs (2) and (4). 

(2) Transfer of land — 

(A) In general — 

(i) Fairfax County Water Authority. — 150 acres of parcel 106-4-001-54 located 
west of Ox Road (State Route 123) on which the Lorton Correctional Complex is 
located shall be transferred, without consideration, to the Fairfax County Water 
Authority of Fairfax, Virginia. 

(ii) Fairfax County Parks Authority. — Any acres of parcel 106-4-001-54 located 
west of Ox Road (State Route 123) on which the Lorton Correctional Complex is 
located not transferred under sub-subparagraph (i) shall be assigned to the Depart- 
ment of the Interior, National Park Service, for conveyance to the Fairfax County 
Parks Authority for recreational purposes pursuant to the section 203(k)(2) of the 
Federal Property and Administrative Services Act of 1949 (40 U.S.C. 484(k)(2)). 

(B) Condition of transfer. — 

(i) Water services. — The United States Government shall not transfer any parcels 
under this paragraph unless the Fairfax County Water Authority certifies that it will 
continue to provide water services to the Lorton Correctional Complex at the rate it 
provided water services prior to the transfer. 

(ii) Restriction on transfer. — No Federal agency may transfer the property under 
this paragraph until the prospective recipient of the property provides to such 
agency — 

(I) A land description survey suitable for transferring property under Virginia 
law; and 

(II) Any necessary surveys to determine the presence of any hazardous sub- 
stances, contaminants or pollutants. 

(iii) Lorton Correctional Complex. — The Lorton Correctional Complex shall re- 
main available for the District of Columbia Department of Corrections to house 
District of Columbia felony inmates until the last inmate at the Complex has been 
designated by the Bureau of Prisons or until December 31, 2003 [December 31, 2001], 
whichever is earlier. 

(C) Authorization. — The General Services Administration and the National Park 
Service is authorized to expend any funds necessary to ensure that the transfer or 
conveyance under subparagraph (A) of this paragraph complies with all applicable 
environmental and historic preservation laws. 

(3) Water mains. — Any water mains located on or across the Lorton Correctional 
Complex on the date of the transfers under paragraph (2) of this subsection, that are owned 
by the Fairfax County Water Authority and provide water to the public, shall be permitted 
to remain in place, and shall be operated, maintained, repaired, and replaced by the Fairfax 
County Water Authority or a successor agency furnishing water to the public in Fairfax 
County or adjacent jurisdictions, but shall not interfere with operations of the Lorton 
Correctional Complex. 

(4) Conditions on Transfer of Lorton Property East of Ox Road, (State Route 128). — 
(A) In General, — With respect to property east of Ox Road (State Route 123) on 

which the Lorton Correctional Complex is located, the Administrator of General Services 
shall — 

(i) Cooperate with the District of Columbia Corrections Trustee to determine 
property necessary for the Trustee to maintain the security of the Lorton Correctional 
Complex until its closure; 

(ii) Prepare a report of title, complete a property description, provide protection and 
maintenance, conduct an environmental assessment of the property to determine the 
extent of contamination, complete National Environmental Policy Act of 1969 (42 
U.S.C. § 4331 et seq.) and National Historic Preservation Act (16 U.S.C. § 470 et seq.) 
processes for closure and disposal of the property, and provide an estimate of the cost 
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for remediation and contingent on receiving the necessary appropriations complete the 
remediation in compliance with applicable federal and state environmental laws; 

(iii) Develop a disposition strategy incorporating the Fairfax County reuse plan and 
the Department of Interior's land transfer request, and resolve conflicts between the 
plan and the transfer request, or between the reuse plan, the transfer request and the 
results of the environmental studies; 

(iv) Negotiate with any entity that has a lease, agreement, memorandum of under- 
standing, right-of-way, or easement with the District of Columbia to occupy or utilize 
any parcels of such property on October 1, 1997, to perfect or extend such lease, 
agreement, memorandum of understanding, right-of-way, or easement; 

(v) Transfer any property identified for use for open space, park land, or recreation 
in the Fairfax County reuse plan to the Northern Virginia Regional Park Authority, 
the Fairfax County Park Authority, or another public entity, subject to the condition 
that the recipient use the conveyed property only for open space, park land, or 
recreation and that the transfer be at fair market value considering the highest and 
best use of the property to be open space, park land, and recreation; 

(vi) Immediately upon completing the remediation required under sub-subparagraph 
(ii) of this subparagraph (but in no event later than June 1, 2003), transfer any 
property located south of Silverbrooke Road which is identified for use for educational 
purposes in the Fairfax County reuse plan to the County, without consideration, 
subject to the condition that the County use the property only for educational 
purposes; 

(vii) Not later than 60 days after the property is transferred to the General Services 
Administration, transfer at fair market value the six-acre parcel east of Shirley 
Highway on Interstate 95 to Amtrak, subject to such terms and conditions as the 
Administrator determines to be in the best interest of the United States; 

(viii) Dispose of any parcels not reserved by the Department of the Interior and not 
otherwise addressed under this subparagraph at fair market value, subject to such 
terms and conditions as the Administrator determines to be in the best interest of the 
United States; 

(ix) Deposit any proceeds from the sale of property on which the Lorton Correction- 
al Complex is located into a special fund established in the treasury for purposes of 
covering real property utilization and disposal related expenses, including environmen- 
tal compliance and remediation for the Lorton Correctional Complex until all property 
has been conveyed; and 

(x) Deposit any remaining funds in the Policy and Operations appropriation account 
of the General Services Administration to be used for real property utilization and 
disposal activities until expended. 

(B) Report, — Not later than 90 days after the date of the receipt of the Fairfax 
County reuse plan and the Department of the Interior property transfer request by the 
Administrator of General Services, the Administrator shall report to the Committees on 
Appropriations and Government Reform and Oversight of the House of Representatives, 
and the Committees on Appropriations and Governmental Affairs of the Senate on plans 
to comply with the terms of this paragraph and any estimated costs associated with 
compliance. 

(C) Authorization. — There is authorized to be appropriated such sums as are 
necessary from the general funds of the Treasury, to remain available until expended, to 
the Policy and Operations appropriation account of the General Services Administration 
for the real property utilization and disposal activities in carrying out the provisions of 
this title. 

(5) Jurisdiction. — Any property disposed of according to paragraphs (2) and (4) shall 
be under the jurisdiction of the Commonwealth of Virginia. Any development of such 
property and any property transferred to the Department of the Interior for exchange 
purposes shall comply with any applicable planning and zoning requirements of Fairfax 
County and the Fairfax County reuse plan. 

(6) Meadoivood farm land exchange. — 
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(A) In general — If, not later than January 15, 2001, Fairfax County, Virginia, agrees 
to convey fee simple title to the property on Mason Neck in excess of 800 acres depicted 
on the map dated June 2000, on file in the Office of the Director of the Bureau of Land 
Management, Eastern States (hereafter in this paragraph referred to as "Meadowood 
Farm") to the Secretary of the Interior, then the Administrator of General Services shall 
agree to convey to Fairfax County, Virginia, fee simple title to the property located at 
the Lorton Correctional Complex north of Silverbrook Road, and consisting of more than 
200 acres identified in the Fairfax County Reuse Plan, dated July 26, 1999, as land 
available for residential development in Land Units 1 and 2 (hereafter in this paragraph 
referred to as the "Laurel Hill Residential Land"), the actual exchange to occur no later 
than December 31, 2001. 

(B) Terms and conditions. — 

(i) When Fairfax County transfers fee simple title to Meadowood Farm to the 
Secretary of the Interior, the Administrator of General Services shall simultaneously 
transfer to the County the Laurel Hill Residential Land. 

(ii) The transfer of property to Fairfax County, Virginia, under sub-subparagraph (i) 
of this subparagraph shall be subject to such terms and conditions that the Administra- 
tor of General Services considers to be appropriate to protect the interests of the 
United States. 

(iii) Any proceeds derived from the sale of the Laurel Hill Residential Land by 
Fairfax County that exceed the County's cost of acquiring, financing (which shall be 
deemed a County cost from the time of financing of the Meadowood Farm acquisition 
to the receipt of proceeds of the sale or sales of the Laurel Hill Residential Land until 
such time as the proceeds of such sale or sales exceed the acquisition and financing 
costs of Meadowood Farm to the County), preparing, and conveying Meadowood Farm 
and costs incurred for improving, preparing, and conveying the Laurel Hill Residential 
Land shall be remitted to the United States and deposited into the special fund 
established pursuant to paragraph (4)(A)(viii) of this subsection. 

(C) Management of property. — The property transferred to the Secretary of the 
Interior under this section shall be managed by the Bureau of Land Management for 
public use and recreation purposes. 

(g-1) District of Columbia Corrections Information Council — 

(1) Establishment — There is established a council to be known as the District of 
Columbia Corrections Information Council (hereafter referred to as "CIC"). 

(2) Membership. — The CIC shall be composed of 3 members, appointed as follows: 

(A) Two members appointed by the Mayor of the District of Columbia. 

(B) One member to be appointed by the Council of the District of Columbia, by 
resolution. 

(C) Of the members first appointed, the Mayor shall appoint one member for a one- 
year term. The other mayoral appointee and the Council appointee shall serve 2-year 
terms. Thereafter, members shall be appointed for terms of 2 years. 

(D) The Mayor shall designate the Chairperson of the CIC. 

(3) Compensation. — Members of the CIC shall not receive compensation for their 
service. 

(4) Duties. — The CIC shall: 

(A) Report to the Director of the Bureau of Prisons with advice and information 
regarding matters affecting the District of Columbia sentenced felon population; 

(B) Conduct comprehensive inspections, unannounced whenever possible, of facilities 
housing District of Columbia sentenced felons and interview selected staff at each 
facility; 

(B-i) Conduct comprehensive inspections of the District of Columbia's Central Deten- 
tion Facility in accordance with § 24-21 1.02(b)(1) and submit a report of each inspection 
to the Mayor, the Council, and the Director of the District of Columbia's Department of 
Corrections; 

(C) Review documents related to the conditions of confinement at each facility housing 
District of Columbia sentenced felons, including, but not limited to, inmate files and 
records, inmate grievances, incident reports, disciplinary reports, use of force reports, 
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medical and psychological records, administrative and policy directives of the facility, and 
logs, records, and other data maintained by the facility; and 

(D) Transmit to the Director of the Bureau of Prisons, the Mayor, the Council, and the 
Director of the District of Columbia's Department of Corrections the following reports, 
copies of which shall be made available to the public: 

(i) An annual report on the conditions of confinement of District of Columbia 
sentenced felons; and 

(ii) A report on each inspection of a facility housing District of Columbia sentenced 
felons. 

(5) Meetings and hearings. — 

(A) The CIC shall meet as necessary to conduct official business. 

(B) The presence of 2 members shall constitute a quorum necessary for the CIC to 
take official action. 

(C) The CIC may act by an affirmative vote of at least 2 members. 

(6) Management and support services. — 

(A) The Chief Financial Officer shall provide financial support services and oversight 
for the CIC using personnel assigned to provide financial support services and oversight 
for the District of Columbia's Department of Corrections. 

(B)(i) The Chief Procurement Officer shall provide contracting and procurement 
support services and oversight for the CIC using personnel assigned to provide contract- 
ing and procurement support services and oversight for the District of Columbia's 
Department of Corrections. 

(ii) The CIC is authorized to contract with qualified private organizations or 
individuals for services in accordance with Unit A of Chapter 3 of Title 2. 
(C) The CIC is authorized to appoint one employee to the Excepted Service estab- 
lished by subchapter IX of Chapter 6 of Title 1. 
(h) Timing of inmate transfers. — As soon as practicable after August 5, 1997, the 
Director of the Bureau of Prisons shall begin the transferring of inmates to Bureau of Prison 
or private contract facilities required by this section. 

(Aug. 5, 1997, 111 Stat 734, Pub. L. 105-33, § 11201; Nov. 19, 1997, 111 Stat. 734, Pub. L. 105-100, 
§ 157(e)(2); Oct. 21, 1998, 112 Stat. 2681-600, Pub. L. 105-277, § 141; Oct. 14, 1999, D.C. Law 13-49, 
§ 7, 46 DCR 5153; Nov. 22, 2000, 114 Stat. 2440, Pub. L. 106-522, §§ 163, 165; Oct. 13, 2001, D.C. Law 
14-29, § 2, 48 DCR 7084; Jan. 30, 2004, D.C. Law 15-62, § 3, 50 DCR 6574; Oct. 2, 2010, D.C. Law 
18-233, § 2(a), 57 DCR 4514.) 

Historical and Statutory Notes 

Effect of Amendments D.C. Law 15-62 added subpar. (B-i) in subsec. 

D.C. Law 14-29 rewrote subsec. (h) which had (h)(4). 

read: D.C. Law 18-223 repealed subsec. (h) which 

"(h) District of Columbia Corrections Informa- read as follows: 

tion Council. — « (h) Djstrid Q f Columbia Corrections Informa- 

"(1) Establishment. — There is established a n on Council, " 

council to be known as the District of Columbia ,,,,, _, ± 77 . ' , ™ . , . n . . , 

Correction Information Council (hereafter referred (1) Establishment. -There is established a 

to as 'Council') council to be known as the District of Columbia 

u/n . ,, 7 7- m, n ninn Corrections Information Council (hereafter re- 

(2) Membership. — The Council shall be com- f rtw „j + rt nc , tmn>\ 

n ,. rt t . . t n -,. ien eu lo as oio ). 
posed oi 3 members appointed as follows: 

"(A) Two individuals appointed by the mayor of "®> Membership. -The CIC shall be com- 

the District of Columbia. P osed ot 3 members, appointed as follows: 

"(B) One individual appointed by the Council of "< A ) Tw0 members appointed by the Mayor of 

the District of Columbia. the District of Columbia. 

"(3) Compensation, — Members of the Council "(B) One member to be appointed by the Coun- 

may not receive pay, allowances, or benefits by cil of the District of Columbia, by resolution, 

reason of their service on the Council. «(q Of the members first appointed, the Mayor 

"(4) Duties. — The Council shall report to the shall appoint one member for a one-year term. 

Director of the Bureau of Prisons with advice and The other mayoral appointee and the Council ap- 

information regarding matters affecting the Dis- pointee shall serve 2-year terms. Thereafter, 

trict of Columbia sentenced felon population." members shall be appointed for terms of 2 years. 
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"(D) The Mayor shall designate the Chairperson 
of the CIC. 

"(3) Compensation. — Members of the CIC 
shall not receive compensation for their service. 

"(4) Duties. —The CIC shall: 

"(A) Report to the Director of the Bureau of 
Prisons with advice and information regarding 
matters affecting the District of Columbia sen- 
tenced felon population; 

"(B) Conduct comprehensive inspections, unan- 
nounced whenever possible, of facilities housing 
District of Columbia sentenced felons and inter- 
view selected staff at each facility; 

"(B-i) Conduct comprehensive inspections of the 
District of Columbia's Central Detention Facility 
in accordance with § 24-21 1.02(b)(1) and submit a 
report of each inspection to the Mayor, the Coun- 
cil, and the Director of the District of Columbia's 
Department of Corrections; 

"(C) Review documents related to the conditions 
of confinement at each facility housing District of 
Columbia sentenced felons, including, but not limit- 
ed to, inmate files and records, inmate grievances, 
incident reports, disciplinary reports, use of force 
reports, medical and psychological records, admin- 
istrative and policy directives of the facility, and 
logs, records, and other data maintained by the 
facility; and 

"(D) Transmit to the Director of the Bureau of 
Prisons, the Mayor, the Council, and the Director 
of the District of Columbia's Department of Cor- 
rections the following reports, copies of which shall 
be made available to the public: 

"(i) An annual report on the conditions of con- 
finement of District of Columbia sentenced felons; 
and 

"(ii) A report on each inspection of a facility 
housing District of Columbia sentenced felons. 

"(5) Meetings and hearings. — 

"(A) The CIC shall meet as necessary to con- 
duct official business. 

"(B) The presence of 2 members shall constitute 
a quorum necessary for the CIC to take official 
action. 

"(C) The CIC may act by an affirmative vote of 
at least 2 members. 

"(6) Management and support services. — 

"(A) The Chief Financial Officer shall provide 
financial support services and oversight for the 
CIC using personnel assigned to provide financial 
support services and oversight for the District of 
Columbia's Department of Corrections. 

"(B) The Chief Procurement Officer shall pro- 
vide contracting and procurement support services 
and oversight for the CIC using personnel as- 
signed to provide contracting and procurement 
support services and oversight for the District of 
Columbia's Department of Corrections. The CIC 
is authorized to contract with qualified private 
organizations or individuals for services in accor- 
dance with Unit A of Chapter 3 of Title 2. 



"(C) The CIC is authorized to appoint one em- 
ployee to the Excepted Service established by 
subchapter IX of Chapter 6 of Title 1." 
Temporary Amendments of Section 

Section 2 of D.C. Law 14-34 amended subsec. 
(h) to read as follows: 

"(h) District of Columbia Corrections Informa- 
tion Council — 

"(1) Establishment, — There is established a 
council to be known as the District of Columbia 
Corrections Information Council (hereafter re- 
ferred to as 'CIC'). 

"(2) Membership. —The CIC shall be com- 
posed of 3 members, appointed as follows: 

"(A) Two members appointed by the Mayor of 
the District of Columbia. 

"(B) One member to be appointed by the Coun- 
cil of the District of Columbia, by resolution. 

"(C) Of the members first appointed, the Mayor 
shall appoint one member for a one-year term. 
The other mayoral appointee and the Council ap- 
pointee shall serve 2-year terms. Thereafter, 
members shall be appointed for terms of 2 years. 

"(D) The Mayor shall designate the Chairperson 
of the CIC. 

"(3) Compensation, — Members of the CIC 
shall not receive compensation for their service. 

"(4) Duties. —The CIC shall: 

"(A) Report to the Director of the Bureau of 
Piisons with advice and information regarding 
matters affecting the District of Columbia sen- 
tenced felon population; 

"(B) Conduct comprehensive inspections, unan- 
nounced whenever possible, of facilities housing 
District of Columbia sentenced felons and inter- 
view selected staff at each facility; 

"(C) Review documents related to the conditions 
of confinement at each facility housing District of 
Columbia sentenced felons, including, but not limit- 
ed to, inmate files and records, inmate grievances, 
incident reports, disciplinary reports, use of force 
reports, medical and psychological records, admin- 
istrative and policy directives of the facility, and 
logs, records, and other data maintained by the 
facility; and 

"(D) Transmit to the Director of the Bureau of 
Prisons, the Mayor, the Council, and the Director 
of the District of Columbia's Department of Cor- 
rections the following reports, copies of which shall 
be made available to the public: 

"(i) An annual report on the conditions of con- 
finement of District of Columbia sentenced felons; 
and 

"(ii) A report on each inspection of a facility 
housing District of Columbia sentenced felons. 

"(5) Meetings and hearings. — 

"(A) The CIC shall meet as necessary to con- 
duct official business. 

"(B) The presence of 2 members shall constitute 
a quorum necessary for the CIC to take official 
action. 
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"(C) The CIC may act by an affirmative vote of 
at least 2 members. 

"(6) Management and support services. — 

"(A) The Chief Financial Officer shall provide 
financial support sendees and oversight for the 
CIC using personnel assigned to provide financial 
support services and oversight for the District of 
Columbia's Department of Corrections. 

"(B) The Chief Procurement Officer shall pro- 
vide contracting and procurement support services 
and oversight for the CIC using personnel as- 
signed to provide contracting and procurement 
support sendees and oversight for the District of 
Columbia's Department of Corrections. The CIC 
is authorized to contract with qualified private 
organizations or individuals for services in accor- 
dance with the District of Columbia Procurement 
Practices Act of 1985, effective February 21, 1986 
(D.C. Law 6-85; D.C. Official Code § 2-301.01 el 
seq.). 

"(C) The CIC is authorized to appoint one em- 
ployee to the Excepted Sendee established by Title 
X of the District of Columbia Government Com- 
prehensive Merit Personnel Act of 1978 (D.C. Law 
2-139; D.C. Official Code § 1-609.01 et seq.),". 

Section 4(b) of D.C. Law 14-34 provides that the 
act shall expire after 225 days of its having taken 
effect. 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 2 of Corrections Information Council Emer- 
gency Amendment Act of 2001 (D.C. Act 14-80, 
July 9, 2001, 48 DCR 6346). 

For temporary (90 day) amendment of section, 
see § 2 of Corrections Information Council Con- 
gressional Review Emergency Amendment Act of 
2001 (D.C. Act 14-136, October 23, 2001. 48 DCR 
9915). 

Legislative History of Laws 

Law 14-34, the "Corrections Information Coun- 
cil Temporary Amendment Act of 2001", was intro- 
duced in Council and assigned Bill No. 14-233, 
which was retained by Council. The Bill was 
adopted on first and second readings on June 5, 
2001, and June 26, 2001, respectively. Signed by 
the Mayor on July 12, 2001, it was assigned Act 
No. 14-96 and transmitted to both Houses of Con- 
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Note 1 

gress for its review. D.C. Law 14-34 became 
effective on October 13, 2001. 

Law 14-29, the "Corrections Information Coun- 
cil Amendment Act of 2001", was introduced in 
Council and assigned Bill No. 14-221, which was 
referred to the Committee on the Judiciary. The 
Bill was adopted on first and second readings on 
June 5, 2001, and June 26, 2001, respectively. 
Signed by the Mayor on July 12, 2001, it was 
assigned Act No. 14-90 and transmitted to both 
Houses of Congress for its review. D.C. Law 
14-29 became effective on October 13, 2001, 

Law 15-62, the "District of Columbia Jail Im- 
provement Amendment Act of 2003", was intro- 
duced in Council and assigned Bill No. 15-31, 
which was referred to Committee on the Judiciary. 
The Bill was adopted on first and second readings 
on June 3, 2003, and July 8, 2003, respectively. 
Signed by the Mayor on July 29, 2003, it was 
assigned Act No. 15-112 and transmitted to both 
Houses of Congress for its review. D.C. Law 
15-62 became effective on January 30, 2004. 

Law 18-233, the "Corrections Information Coun- 
cil Amendment Act of 2010", was introduced in 
Council and assigned Bill No. 18-404, which was 
referred to the Committee on Public Safety and 
the Judiciary. The Bill was adopted on first and 
second readings on April 20, 2010, and May 4, 
2010, respectively. Became law without signature 
of the Mayor on May 22, 2010, it was assigned Act 
No. 18-406 and transmitted to both Houses of 
Congress for its review. D.C. Law 18-233 became 
effective on October 2, 2010. 
Miscellaneous Notes 

Establishment — Community Corrections Facility 
Siting Advisory Commission, see Mayor's Order 
2001-172, November 21, 2001 (48 DCR 11583). 

Section 3 of D.C. Law 18-233 provides: 

"Sec. 3. Applicability. 

"This act shall apply upon the inclusion of its 
fiscal effect in an approved budget and financial 
plan, but no earlier than June 1, 2011." 

The Budget Director of the Council of the Dis- 
trict of Columbia has determined, as of February 
15, 2012, that the fiscal effect of Law 18-233 has 
not been included in an approved budget and 
financial plan. Therefore, the provisions of this 
section, enacted by Law 1.8-233, are not in effect. 



Notes of Decisions 



In general 1 



1. In general 

District of Columbia inmates, each of whom 
committed his crime and was sentenced prior to 
date when the United States Parole Commission 
(USPC) took over responsibility from the District 
of Columbia Parole Board for conducting parole 
hearings for D.C. Code offenders, properly sued 
the chairman and the commissioners of the USPC 
under §§ 1983 in their official capacities, and not 
the Commission itself, for acts taken by the defen- 



dants pursuant to their authority under D.C. Revi- 
talization Act; defendants were alleged to have 
retroactively applied USPC's own parole guidelines 
and practices in violation of the Ex Post Facto 
Clause of the Constitution. Sellmon v. Reilly, 
2008, 551 F.Supp.2d 66, reconsideration denied 561 
F.Supp.2d 46, appeal dismissed 2009 WL 377082, 
appeal dismissed 2009 WL 5125203, affirmed 616 
F.3d 577, 392 U.S.App.D.C. 396. Civil Rights <^> 
1364 

Denial of building permits for community correc- 
tion center pursuant to contract with federal Bu- 
reau of Prisons (BOP) did not conflict with and, 
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Note 1 

therefore, was not preempted by federal law; Columbia Bd. of Zoning Adjustment, 2006, 894 

warehouse tenant could comply with zoning regula- A.2d 423. Zoning And Planning <3=> 1033 

tion and federal law. Bannum, Inc. v. District of 

§ 24-101a. District of Columbia Corrections Information Council. [Not fund- 
ed] 

(Aug. 5, 1997, 111 Stat. 734, Pub. L. 105-33, § 11201, as added Oct. 2, 2010, D.C. Law 18-233, § 2(b), 57 
DCR 4514.) 

Historical and Statutory Notes 

Legislative History of Laws The Budget Director of the Council of the Dis- 

For history of Law 18-233, see notes under trict of Columbia has determined, as of February 

§ 24-101. " 15, 2012, that the fiscal effect of Law 18-233 has 

Miscellaneous Notes not been included in an approved budget and 

Section 3 of D.C. Law 18-233 provides: financial plan. Therefore, the provisions of this 

"Sec. 3. Applicability. section, enacted by Law 18-233, are not in effect. 
"This act shall apply upon the inclusion of its 

fiscal effect in an approved budget and financial 

plan, but no earlier than June 1, 2011." 

Subchapter II. Sentencing. 

§ 24-112. General duties, powers, and goals of commission. 

(a) Recommendations. — The Commission shall, within 180 days after August 5, 1997, 
make recommendations to the District of Columbia Council for amendments to the District of 
Columbia Official Code with respect to the sentences to be imposed for all felonies committed 
on or after 3 years after August 5, 1997. 

(b) Contents of recommendations. — Such recommendations shall: 

(1) As to all felonies described in subsection (h) of this section, meet the truth in 
sentencing standards of 20104(a)(1) of the Violent Crime Control and Law Enforcement Act 
of 1994; 

(2) As to all felonies ensure that; 

(A) An offender will have a sentence imposed that: 

(i) Reflects the seriousness of the offense and the criminal history of the offender; 
and 

(ii) Provides for just punishment, affords adequate deterrence to potential future 
criminal conduct of the offender and others, and provides the offender with needed 
educational or vocational training, medical care, and other correctional treatment; 

(B) Good time shall be calculated pursuant to section 3624 of title 18, United States 
Code; and 

(C) An adequate period of supervision will be imposed to follow release from the 
imprisonment 

(c) Death penalty. — The Commission shall not have the power to recommend a sentence 
of death for any offense nor for any offense a term of imprisonment less than that prescribed 
by the D.C. Official Code as a mandatory minimum sentence. 

(d) Other features of recommendations. — The Commission shall ensure that its recom- 
mendations: 

(1) Will be neutral as to the race, sex, marital status, ethnic origin, religious affiliation, 
national origin, creed, socioeconomic status, sexual orientation, and gender identity or 
expression (as defined in § 2-1401. 02(12A)) of offenders; 

(2) Will include provisions designed to maximize the effectiveness of the drug court of 
the Superior Court of the District of Columbia; and 

(3) Will be fully consistent with all other provisions of this act, including provisions 
relating to the administration of probation, parole, and supervised release for District of 
Columbia Official Code offenders. 

290 



PRISONERS— TREATMENT § 24-112 

(e) Vote; termination, — The recommendations of the Commission required under subsec- 
tions (a) through (d) of this section shall be adopted by a vote of not less than 6 of the 
members and when made shall be transmitted forthwith to the District of Columbia Council. 
The Commission shall cease to exist 90 days after the transmittal of recommendations to the 
Council or on the last date on which timely recommendations may be made if the Commission 
is unable to agree on such recommendations. 

(f) Recommendations for implementation. — In fulfilling its responsibilities, the Commis- 
sion may adopt by a vote of not less than 6 of the members and transmit to the Superior 
Court of the District of Columbia recommended rules and principles for determining the 
sentence to be imposed, including: 

(1) Whether to impose a sentence of probation, a term of imprisonment and/or a fine, and 
the amount or length thereof, and including intermediate sanctions in appropriate cases; 
and 

(2) Whether multiple sentences of terms of imprisonment should run concurrently or 
consecutively. 

(g) Powers. — The Commission is authorized: 

(1) To hold hearings and call witnesses that might assist the Commission in the exercise 
of its powers; 

(2) To perform such other functions as may be necessary to carry out the purposes of 
this section; and 

(3) Except as otherwise provided, to conduct business, exercise powers, and fulfill duties 
by the vote of a majority of the members present at any meeting. 

(h) Felonies described, — The felonies described in this subsection are violations of any of 
the following provisions of law: 

(1) The following provisions relating to arson: 

(A) Section 22-301. 

(B) Section 22-302. 

(2) The following provisions relating to felony assault: 

(A) Section 22-401. 

(B) Section 22-402. 

(C) Section 22-403. 

(D) Section 22-404.01. 

(E) Section 22-405. 
.(F) Section 22-406. 

(3) Section 22-722 (relating to obstruction of justice). 

(4) Section 22-1101 (relating to cruelty to children). 

(5) Section 22-801 (relating to first degree burglary). 

(6) Section 22-2001 (relating to kidnapping). 

(7) The following provisions relating to murder and manslaughter: 

(A) Section 22-2101. 

(B) Section 22-2102. 

(C) Section 22-2103. 

(D) Section 22-2104. 
'(E) Section 22-2105. 

(F) Section 22-2106. 

(8) Section 22-2601 (relating to prison breach). 

(9) Sec. 22-2603. 

(10) Section 22-2801 (relating to robbery). 

(11) Section 22-2803 (relating to carjacking). 

(12) Chapter 45 of Title 22. 

(13) The following provisions relating to sex offenses: 

(A) Section 22-3002. 

(B) Section 22-3003. 

(C) Section 22-3004. 
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(D) Section 22-3005. 

(E) Section 22-3008. 

(F) Section 22-3009. 

(G) Section 22-3010. 
(H) Section 22-3013. 
(I) Section 22-3014. 
(J) Section 22-3015. 
(K) Section 22-3016. 
(L) Section 22-3018. 
(M) Section 22-3020. 

(14) Section 48-904.01 (relating to recidivist drug offenders), but only in the case of a 
second or subsequent violation. 

(Aug. 5, 1997, 111 Stat. 741, Pub. L. 105-33, § 11212; June 25, 2008, D.C. Law 17-177, § 13, 55 DCR 
3696.) 



Historical and 

Effect of Amendments 

D.C. Law 17-177, in subsec. (d)(1), substituted 
"sexual orientation, and gender identity or expres- 
sion (as defined in § 2-1401. 02 (12 A))" for "and 
sexual orientation". 
Legislative History of Laws 

Law 17-177, the "Prohibition of Discrimination 
on the Basis of Gender Identity and Expression 
Amendment Act of 2008", was introduced in Coun- 



Statutory Notes 

cil and assigned Bill No. 17-330, which was re- 
ferred to the Committee on Workforce Develop- 
ment and Government Operations. The Bill was 
adopted on first and second readings on February 
5, 2008, and March 4, 2008, respectively. Signed 
by the Mayor on March 19, 2008, it was assigned 
Act No. 17-329 and transmitted to both Houses of 
Congress for its review. D.C. Law 17-177 became 
effective on June 25, 2008. 



Subchapter III. Offender Supervision and Parole. 



§ 24-131. Parole. 



Notes of Decisions 



In general 1 

Authority of commission 3 
Construction and application 
Street time 2 



1.5 



1. In general 

Under District of Columbia law, upon each pa- 
role revocation, a petitioner's sentence is not in- 
creased, but rather, the United States Parole Com- 
mission rescinds credit towards completion of that 
sentence for time spent on parole. Hoke v. Wal- 
dern, 2008, 587 F.Supp.2d 239. Pardon And Pa- 
role <3=> 76 

As duly authorized paroling authority, United 
States Parole Commission does not usurp a judicial 
function when it acts pursuant to the parole laws 
and regulations of the District of Columbia, and 
therefore its decisions do not violate separation of 
powers doctrine. Leach v. U.S. Parole Com'n, 
2007, 522 F.Supp.2d 250. Constitutional Law <&=> 
2623; Constitutional Law ©=> 2625(1); Pardon And 
Parole <3=> 55.1 

United States Parole Commission, as the duly 
authorized paroling authority with respect to Dis- 
trict of Columbia felons, did not usurp a judicial 
function in violation of the separation of powers 
when it rescinded a prisoner's street-time credit 
upon each of his parole revocations. Thompson v. 



District of Columbia Dept. of Corrections, 2007, 
511 F.Supp.2d 111. Constitutional Law <£=> 2623; 
Pardon And Parole <£=> 76 

Felony offenders convicted in Superior Court 
who are parole eligible or under parole supervision 
must now have their parole decisions made by the 
U.S. Commission; with the enactment of the Revi- 
talization Act, Congress has taken its delegation of 
parole authority away from the District of Colum- 
bia government and has returned it to the federal 
government Gant v. Reilly, 2002, 224 F.Supp.2d 
26, appeal dismissed 2003 WL 115262. 

District of Columbia Code offender who was 
prosecuted in the Superior Court but is detained in 
that case in a District of Columbia facility as the 
result of actions by the federal parole authority 
should be required to exhaust his District of Co- 
lumbia habeas remedies before federal district 
court entertains the challenge to his detention. 
Gant v. Reilly, 2002, 224 F.Supp.2d 26, appeal 
dismissed 2003 WL 115262. 

One purpose of Revitalization Act was to return 
parole authority over felony offenders in District of 
Columbia to federal government, while keeping 
only parole authority over misdemeanor offenders 
in the Superior Court of the District of Columbia. 
Gant v. Reilly, 2002, 224 F.Supp.2d 26, appeal 
dismissed 2003 WL 115262. Pardon And Parole 
<£=> 42.1 
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United States Sentencing Commission was not oner's sentence. Watson v. Gaines, 2008, 589 

required to hold parole revocation hearing in de- F.Supp.2d 72. Pardon And Parole <&=> 76 

ciding whether to reparole District of Columbia ^ Street time 

prisoner revoked by D.C. Board of Parole on ad- ' ^^ Digtrict of Columbia j habeag 
mimstrative grounds even though Commission titioner did not have a cons titutional or statutory 
considered criminal charge upon which Board had rf ht to restoration of street time after paro le was 
made no findings; because Board properly revoked revoked? and thus curren t custody on parole viola- 
prisoner on administrative violation without mak- tor warrant was not unlawful. Hoke v. Waldern, 
ing findings on criminal charge, prisoner was 2 008, 587 F.Supp.2d 239. Habeas Corpus <&* 517; 
stripped of his liberty interest in parole, and Com- Pardon And Parole ©^ 76 
mission could consider unresolved criminal charge . , 
without violating due process or its regulations. 3 - Authority of commission 
Sparks v. Gaines, 2001, 144 F.Supp.2d 9. Pardon When a Commissioner or Examiner of the Umt- 
And Parole @=* 85 e ^ States Parole Commission is acting pursuant to 

his or her authority under the District of Columbia 

Delays in parole and reparole hearings to permit Re vitalization Act^he or she is acting under color 

parole commission to seek additional documenta- of a s t at ute of the District of Columbia and, there- 

tion and information do not give rise to due pro- f orGj i s subject to suit in his official capacity for 

cess problems. Sparks v. Gaines, 2001, 144 prospective injunctive and declaratory relief under 

F.Supp.2d9. Constitutional Law ^ 4838; Pardon §§ 1933, Anderson v. Reilly, 2010, 691 F.Supp.2d 

And Parole <£=» 84 89. Civil Rights @=» 1327 

^ , , . , ,. ,. Although the United States Parole Commission 

1.5. Construction and application ^ m ^^ ^ impoge & pri&m ^^ it 

District of Columbia statute governing United has full authority to grant, deny, or revoke a 

States Parole Commission's jurisdiction to revoke District of Columbia offender's parole, and to im- 

or modify parole permitted Commission to forfeit p0S e or modify conditions upon an order of parole, 

prisoner's credit toward completion of his sentence Watson v. Gaines, 2008, 589 F.Supp.2d 72. Pardon 

for time spent on parole each time prisoner's pa- And Parole <&» 55.1; Pardon And Parole <&=* 64.1; 

role was revoked; forfeiture did not increase pris- Pardon And Parole <3=> 78 

§ 24-133. Court Services and Offender Supervision Agency. 

(a) Establishment. — There is established within the executive branch of the Federal 
Government the Court Services and Offender Supervision Agency for the District of Colum- 
bia (hereafter in this section referred to as the "Agency") which shall assumes its duties not 
less than one year or more than three years after August 5, 1997. 

(b) Director. — 

(1) Appointment and compensation. — The Agency shall be headed by a Director 
appointed by the President, by and with the advice and consent of the Senate, for a term of 
six years. The Director shall be compensated at the rate prescribed for Level IV of the 
Executive Schedule, and may be removed from office prior to the expiration of term only 
for neglect of duty, malfeasance in office, or other good cause shown. 

(2) Powers and duties of Director. — The Director shall: 

(A) Submit annual appropriation requests for the Agency to the Office of Management 
and Budget; 

(B) Determine, in consultation with the Chief Judge of the United States District 
Court for the District of Columbia, the Chief Judge of the Superior Court of the District 
of Columbia, and the Chairman of the United States Parole Commission, uniform 
supervision and reporting practices for the Agency; 

(C) Hire and supervise supervision officers and support staff for the Agency; 

(D) Direct the use of funds made available to the Agency; 

(E) Enter into such contracts, leases, and cooperative agreements as may be neces- 
sary for the performance of the Agency's functions, including contracts for substance 
abuse and other treatment and rehabilitative programs; 

(F) Develop and operate intermediate sanctions programs for sentenced offenders; 

(G) Arrange for the supervision of District of Columbia offenders on parole, probation, 
and supervised release who seek to reside in jurisdictions outside the District of 
Columbia; 

(H) Carry out all functions which have heretofore been carried out by the Social 
Services Division of the Superior Court relating to supervision of adults subject to 
protection orders or provision of services for or related to such persons; 
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(I) Arrange for the supervision of offenders on parole, probation, and supervised 
release from jurisdictions outside the District of Columbia who seek to reside in the 
District of Columbia; and 

(J) Have the authority to enter into agreements, including the Interstate Compact for 
Adult Offender Supervision, with any State or group of States in accordance with the 
Agency's responsibilities under subparagraphs (G) and (I) of this paragraph. 

(3) Acceptance of gifts. — 

(A) Authority to accept gifts. — During fiscal years 2006 through 2008, the Director 
may accept and use gifts in the form of — 

(i) in-kind contributions of space and hospitality to support offender and defendant 
programs; and 

(ii) equipment and vocational training services to educate and train offenders and 
defendants. 

(B) Records, — The Director shall keep accurate and detailed records of the accep- 
tance and use of any gifts under subparagraph (A) of this paragraph, and shall make 
such records available for audit and public inspection. 

(4) Reimbursement from District government. — During fiscal years 2006 through 2008, 
the Director may accept and use reimbursement from the District government for space 
and services provided, on a cost reimbursable basis. 

(c) Functions. — 

(1) In general — The Agency shall provide supervision, through qualified supervision 
officers, for offenders on probation, parole, and supervised release pursuant to the District 
of Columbia Official Code. The Agency shall cany out its responsibilities on behalf of the 
court or agency having jurisdiction over the offender being supervised. 

(2) Supervision of released offenders. — The Agency shall supervise any offender who is 
released from imprisonment for any term of supervised release imposed by the Superior 
Court of the District of Columbia. Such offender shall be subject to the authority of the 
United States Parole Commission until completion of the term of supervised release. The 
United States Parole Commission shall have and exercise the same authority as is vested in 
the United States district courts by paragraphs (d) through (i) of § 3583 of title 18, United 
States Code, except that: 

(A) The procedures followed by the Commission in exercising such authority shall be 
those set forth in chapter 311 of title 18, United States Code; and 

(B) An extension of a term of supervised release under subsection (e)(2) of § 3583 
may only be ordered by the Superior Court upon motion from the Commission. 

(3) Supervision of probationers. — Subject to appropriations and program availability, 
the Agency shall supervise all offenders placed on probation by the Superior Court of the 
District of Columbia. The Agency shall carry out the conditions of release imposed by the 
Superior Court (including conditions that probationers undergo training, education, thera- 
py, counseling, drug testing, or drug treatment), and shall make such reports to the 
Superior Court with respect to an individual on probation as the Superior Court may 
require. 

(4) Supervision of District of Columbia parolees. — The Agency shall supervise all 
individuals on parole pursuant to the District of Columbia Official Code. The Agency shall 
carry out the conditions of release imposed by the United States Parole Commission or, 
with respect to a misdemeanant, by the Superior Court of the District of Columbia, and 
shall make such reports to the Commission or Court with respect to an individual on parole 
supervision as the Commission or Court may require. 

(5) Sex offender registration, — The Agency shall carry out sex offender registration 
functions in the District of Columbia, and shall have the authority to exercise all powers 
and functions relating to sex offender registration that are granted to the Agency under 
any District of Columbia law. 

(d) Authority of officers. — The supervision officers of the Agency shall have and exercise 
the same powers and authority as are granted by law to United States Probation and Pretrial 
Officers. 

(e) Pretrial Services Agency. — 
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(1) Independent entity. — The District of. Columbia Pretrial Services Agency established 
by subchapter I of Chapter 13 of Title 23, District of Columbia Official Code, shall function 
as an independent entity within the Agency. 

(2) Submission on behalf of Pretrial Sendees. — The Director of the Agency shall 
submit, on behalf of the District of Columbia Pretrial Services Agency and with the 
approval of the Director of the Pretrial Services Agency, an annual appropriation request 
to the Office of Management and Budget. Such request shall be separate from the request 
submitted for the Agency. 

(3) Liability of District of Columbia. — The District of Columbia shall defend any civil 
action or proceeding brought in any court or other official Federal, state, or municipal 
forum against the District of Columbia Pretrial Services Agency or the District of Columbia 
or its officers, employees, or agents, and shall assume any liability resulting from such an 
action or proceeding, if the action or proceeding arises from the activities of the District of 
Columbia Pretrial Sendees Agency prior to the date on which the Offender Supervision, 
Defender and Courts Services Agency assumes its duties. 

(4) Litigation, — 

(A) Corporation Counsel, — Subject to subparagraph (B) of this paragraph, the 
Corporation Counsel of the District of Columbia shall provide litigation services to the 
District of Columbia Pretrial Services Agency, except that the District of Columbia 
Pretrial Services Agency may instead elect, either generally or in relation to particular 
cases or classes of cases, to hire necessary staff and personnel or enter into contracts for 
the provision of litigation services at such agency's expense. 

(B) Attorney General — 

(i) In general — Notwithstanding subparagraph (A) of this paragraph, with respect 
to any litigation involving the District of Columbia Pretrial Services Agency, the 
Attorney General may: 

(I) Direct the litigation of the agency, and of the District of Columbia on behalf of 
the agency; and 

(II) Provide on a reimbursable or non-reimbursable basis litigation sendees for 
the agency at the agency's request or on the Attorney General's own initiative. 
(ii) Approval of settlement — With respect to any litigation involving the District of 

Columbia Pretrial Services Agency, the agency may not agree to any settlement 
involving any form of equitable relief without the approval of the Attorney General. 
The agency shall provide to the Attorney General such notice and reports concerning 
litigation as the Attorney General may direct. 

(iii) Discretion. — Any decision to exercise any authority of the Attorney General 
under this paragraph shall be in the sole discretion of the Attorney General and shall 
not be reviewable in any court. 

(f) Repealed. 

(g) Authority to use services of volunteers. — 

(1) In general. — The Agency (including any independent entity within the Agency) may 
accept the services of volunteers and provide for their incidental expenses to carry out any 
activity of the Agency except policy-making. 

(2) Applicability of 'worker 's compensation rules to volunteers. — Any volunteer whose 
services are accepted pursuant to this subsection shall be considered an employee of the 
United States Government in providing the services for purposes of chapter 81 of title 5, 
United States Code (relating to compensation for work injuries) and chapter 11 of title 18, 
United States Code, relating to corruption and conflicts of interest. 

(Aug, 5, 1997, 111 Stat, 748, Pub. L. 105-33, § 11233; Oct. 21, 1998, 112 Stat. 2425, Pub. L. 105-274, 
§ 7(a)(2), (e)(1), (e)(2)(C); Oct. 21, 1998, 112 Stat. 2681-147, Pub. L. 105-277, § 158(a); Nov. 29, .1999, 113 
Stat. 1530, Pub. L. 106-113, § 166(a); Nov. 26, 2002, 116 Stat. 2353, Pub. L. 107-302, § 2; Oct. 16, 2006, 
.120 Stat. 2026, 2039, Pub. L. 109-356, §§ 115, 301(a); Dec. 26, 2007, 121 Stat. 2042, Pub. L. 110-161, 

§ 825(b).) . 
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Historical and Statutory Notes 



Effect of Amendments 

Public Law 107-302 rewrote subpar. (G) of sub- 
sec. (b)(2); made nonsubstantive changes in sub- 
par. (H) of subsec. (b)(2); and added subpars. (I) 
and (J) to subsec. (b)(2). Prior to amendment, 
subpar. (G) of subsec. (b)(2) had read as follows: 

"G) Arrange for the supervision of District of 
Columbia paroled offenders in jurisdictions outside 
the District of Columbia; and". 

Pub. L. 109-356 added subsecs. (b)(3), (b)(4), and 
(g). 

Pub. L. 110-161 repealed subsec. (t) which had 
read as follows: 

"(f) Receipt and transmittal of appropriations 
for Public Defender Service. — The Director of the 
Agency shall receive and transmit to the District of 
Columbia Public Defender Service all funds ap- 
propriated for such agency." 
Effective Dates 

Section 825(c) of Pub. L. 110-161 provides that 
amendments made by this section shall apply with 
respect to fiscal year 2008 and each succeeding 
fiscal year. 
Complementary Legislation: 

Ala.— Code 1975, § 15-22-1.1 

Alaska— AS 33.36.110, 33.36.130, 33.36.140. 

Ariz.— A.R.S. §§ 31-467 to 31-467.06. 

Ark.— A.C.A §§ 12-51-101 to 12-51-802. 

Cah— West's Ann.Cal.Pena.1 Code §§ 11180, 
11181. 

Colo.— West's C.R.S.A. §§ 24-60-2801 to 
24-60-2803. 

Conn.— C.G.S.A. § 54-133. 

Del— 11 Del.C. §§ 4358,4359. 

D.C.— D.C. Official Code, 2001 Ed. § 24-133. 

Fla.— West's F.S.A. §§ 949.07 to 949.09. 

Ga— O.C.G.A. §§ 42-9-80 to 42-9-82. 

Hawaii— H R S §§ 353B-1 to 353B-5. 

Idaho— I.C. §§ 20-301, 20-302. 

111.— S.H.A. 45 ILCS 170/1 to 170/5. 



Ind— West's A.I.C. 11-13-4.5-1 to 11-13-4.5-8. 

Iowa— I.C.A. §§ 907B.1 to 907B.3. 

Kan.— K.S.A. 22-4110. 

Ky.— KRS 439.561 to 439.563, 439.570, 439.575. 

La.— LSA-R.S. 15:574.31 to 15:574.45. 

Maine— 34-A M.R.S.A. §§ 9871 to 9886. 

Md.— Code, Correctional Services, §§ 6-201 to 

6-215. 
Mass.— M.G.L.A. c. 121, §§ 127-151C. 
Mich.— M.C.L.A. §§ 3.1011, 3.1012. 
Minn.— M.S.A. §§ 243.1605 to 243.1608. 
Miss.— Code 1972, §§ 47-7-81, 47-7-83, 

47-7-85. 
Mo.— V.A.M.S. §§ 589.500 to 589.569. 
Mt.— M.C.A. 46-23-1115. 
Neb.— R.R.S. 1943, §§ 29-2639, 29-2640. 
Nev.— N.R.S. 213.215. 
N.H.— RSA 651-A.-26 to 651-A:38. 
N.J.— N.J.S.A. 2A:168-26 to 2A:168-39. 
N.M.— NMSA 1978, § 31-5-20. 
N.Y. — McKinney's Executive Law, § 259-mm, 
N.C.— G.S. § 14-190.16. 
N.D.— NDCC 148-65.4 to 148-65.9. 
Ohio— R.C. § 5149.21. 
OkL— 22 Okl.St.Ann. §§ 1091 to 1095. 
Ore.— ORS §§144.600 to 144.605. 
Pa.— 61 Pa.C.S.A. §§ 7111 to 7114. 
R.I.— Gen.Laws. 1956, §§ 13-9.1-1 to 13-9.1-3, 
S.C.— Code 1976, §§ 24-21-1100 to 24-21-1220. 
S.D.— SDCL 24-16A-1. 
Tenn.— T.C.A. §§ 40-28-401, 40-28-402. 
Tex.— V.T.C.A., Government Code §§ 510.001 to 

510.017. 
Utah— U.C.A. 1953, 77-28c-101 to 77-28c-105. 
Vt.— 28 V.S.A. §§ 1351 to 1364. 
Va.— Code 1950, §§ 53.1-176.1 to 53.1-176.3. 
Wash.— West's RCWA 9.94A.745 to 9.94A.74505. 
W.Va.— Code, 28-7-1 to 28-7-4. 
Wis.— W.S.A. 304.16. 
Wyo.— Wyo.Stat.Ann. §§ 7-13^22, 7-13-423. 



Notes of Decisions 



Immunity 3 
Jurisdiction 2 
Supervision of parolees 1 



1. Supervision of parolees 

Petitioner failed to allege facts sufficient to sup- 
port assertion that Moorish-Americans were disad- 
vantaged by United States Parole Commission's 
(USPC) enforcement of District of Columbia's su- 
pervised release statute, as required to state equal 
protection claim against USPC. Smallwood v. 
U.S. Parole Com'n, 2011, 777 F.Supp.2d 148. Con- 
stitutional Law <3=> 3304; Pardon And Parole <^> 
45.1 

United States Parole Commission (USPC) did 
not violate separation of powers doctrine by issu- 
ing, pursuant to District of Columbia's supervised 
release statute, warrants for parolee's arrest or by 
finding probable cause to believe parolee commit- 



ted offense as charged, since USPC exercised no 
judicial function and had no authority to impose 
prison sentence upon conviction of crime. Small- 
wood v. U.S. Parole Com'n, 2011, 777 F.Supp.2d 
148. Constitutional Law ©=> 2623; Pardon and 
Parole @=> 77.1; Pardon and Parole <&* 81 

Court Services and Offender Supervision Agen- 
cy (CSOSA) for District of Columbia was a federal 
government entity and, thus, was not a proper 
defendant in prisoner's suit under §§ 1983, even 
though CSOSA had authority to provide supervi- 
sion for offenders on probation, parole, and super- 
vised release pursuant to the District of Columbia 
Official Code. Cooper v. Johnson, 2009, 652 
F.Supp.2d 33. Civil Rights <s=» 1389 

United States Parole Commission, via Court 
Services and Offender Supervision Agency (CSO- 
SA) for District of Columbia, acts within its au- 
thority when it collects urine samples from parol- 
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ees to monitor drug use. Leach v. U.S. Parole 
Com'n, 2007, 522 F.Supp.2d 250. Pardon And 
Paroled 68 

2. Jurisdiction 

Section 1983 did not apply to suit against com- 
munity supervision officers (CSOs) in their official 
capacities who provided supervision for offenders 
on probation, parole, and supervised release pursu- 
ant to District of Columbia Official Code, and thus 
could not be basis for district court's jurisdiction, 
since suit had to be treated as if it were brought 
against Court Sei*vices and Offender Supervision 
Agency (CSOSA) directly, and CSOSA was federal 
government agency. Johnson v. Williams, 2010, 
699 F.Supp.2d 159, affirmed 2010 WL 4340344. 
Civil Rights ©=> 1364 
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3. Immunity 

Community supervision officers (CSOs), who 
provided supervision for offenders on probation, 
parole, and supervised release pursuant to District 
of Columbia Official Code, were not entitled to 
absolute immunity in parolee's Bivcms action alleg- 
ing that CSOs acted improperly with respect to his 
parole supervision, investigation of alleged viola- 
tions of conditions of his parole release, and prepa- 
ration of reports on which United States Parole 
Commission (USPC) relied in issuing parole viola- 
tion warrant and revoking his parole, since those 
acts were investigatory in nature, and therefore 
were analogous to law enforcement function, rath- 
er than adjudicatory in nature or otherwise inte- 
gral to judicial process. Johnson v. Williams, 2010, 
699 F.Supp.2d 159, affirmed 2010 WL 4340344. 
United States ®=> 50.10(3) 
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24-201.26. Place of imprisonment. 

Part B. Prison Overcrowding. [Repealed] 
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Section 

24-263.03. Department of Corrections report. 
24-263.04. Operator-assisted calls. 

Subchapter IX. Inmate Welfare Fund. 

24-281. Definitions. 



Section 

24-282. 
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24-284. 



PRISONERS—TREATMENT 



Establishment of Inmate Welfare 

Fund; audit; report. 
Uses of Inmate Welfare Fund. 
Inmate Welfare Fund Committee. 



Subchapter I. Prisons. 
Part A. General. 



§ 24-201.15. Accountability for safekeeping of prisoners. 

Notes of Decisions 



1. In general 

Prisoner stated §§ 1.983 claim against District of 
Columbia, on allegations that municipality acted 
with deliberate indifference to safety and well- 
being of prisoner, through policy or custom of not 
reporting separation orders to ensure that its pris- 
oners would be accepted for transfer at other 

§ 24-201.26. Place of imprisonment. 



correctional institutions without problems or delay, 
that municipality knew T that prisoner faced specific 
danger from particular inmate, and that particular 
inmate incited other inmates against prisoner to 
injure him. Ashford v. District of Columbia, 2004, 
306 F.Supp.2d 8. Civil Rights ©=> 1395(7) 



Notes of Decisions 



1. Commitment of prisoners 

Attorney General of the United States was not a 
proper respondent in prisoner's habeas corpus ac- 
tion that sought his immediate parole release from 
a non-District correctional facility, even though 
statutory provision indicated that prisoners were 
committed to the custody of the Attorney General 
for designation of their places of confinement. 
Taylor v. Washington, 2002, 808 A.2d 770. Habeas 
Corpus @=> 662.1 

Attorney General has custody over all prisoners 
convicted in the District of Columbia and has 
unfettered discretion to designate them to prisons 



maintained by the District of Columbia govern- 
ment or by the federal government. Davis v. 
Moore, 2001, 772 A.2d 204. Prisons <&=> 214 

2. Transfer of prisoners 

Attorney General had exclusive discretion to 
transfer District of Columbia prisoner, and thus 
District of Columbia corrections officials could not 
be held liable for prisoner's murder following his 
transfer to federal penitentiary, where District of 
Columbia officials played no role in decision to 
transfer prisoner. Joyner v. District of Columbia, 
2003, 267 F.Supp.2d 15. Prisons <&=> 227; Prisons 
©=>399 



Part B. Prison Overcrowding. [Repealed] 



§ 24-201.41. Definitions. [Repealed] 

(Nov. 14, 1987, D.C. Law 7-43, § 2, 34 DCR 5287; Nov 13, 2003, D.C. Law 15-39, 
5668; Jan. 30, 2004, D.C. Law 15-62, § 7, 50 DCR 6574.) 



1802(a), 50 DCR 



Historical and Statutory Notes 



Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 1802(a) of Fiscal Year 2004 Budget Support 
Emergency Act of 2003 (D.C. Act 15-105, June 20, 
2003, 50 DCR 5613). 

For temporary (90 day) amendment of section, 
see § 1802(a) of Fiscal Year 2004 Budget Support 
Congressional Review Emergency Act of 2003 
(D.C. Act 15-149, September 22/2003, 50 DCR 
8360). 



Legislative History of Laws 

Law 15-39, the "Fiscal Year 2004 Budget Sup- 
port Act of 2003", was introduced in Council and 
assigned Bill No. 15-218, which was referred to 
Committee on Whole. The Bill was adopted on 
first and second readings on May 6, 2003, and June 
3, 2003, respectively. Signed by the Mayor on 
June 20, 2003, it was assigned Act No. 15-106 and 
transmitted to both Houses of Congress for its 
review. D.C. Law 15-39 became effective on No- 
vember 13, 2003. 
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Law 15-62, the "District of Columbia Jail Im- 
provement Amendment Act of 2003", was intro- 
duced in Council and assigned Bill No. 15-31, 
which was referred to Committee on the Judiciary. 
The Bill was adopted on first and second readings 
on June 3, 2003, and July 8, 2003, respectively. 
Signed by the Mayor on July 29, 2003, it was 
assigned Act No. 15-112 and transmitted to both 



§ 24-201.45 
Repealed 

Houses of Congress for its review. D.C. Law 
15-62 became effective on January 30, 2004. 
Miscellaneous Notes 

Short title of title XVIII of Law 15-39: Section 
1801 of D.C. Law 15-39 provided that title XVIII 
of the act may be cited as the Department of 
Corrections Procurement of Jail Bed Space 
Amendment Act of 2003. 



§ 24-201.42. Declaration of state of emergency; reduction of minimum and 
maximum sentences. [Repealed] 

(Nov. 14, 1987, D.C. Law 7-43, § 3, 34 DCR 5287; Jan. 30, 2004, D.C. Law 15-62, § 7, 50 DCR 6574.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-62, see notes following § 24-201.41. 

§ 24-201.43. Termination of state of emergency. [Repealed] 

(Nov. 14, 1987, D.C. Law 7-43, § 4, 34 DCR 5287; Jan. 30, 2004, D.C. Law 15-62, § 7, 50 DCR 6574.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-62, see notes following § 24-201.41. 

§ 24-201.44. New housing or facilities; rated design capacity. [Repealed] 

(Nov. 14, 1987, D.C. Law 7-43, § 5, 34 DCR 5287; Nov. 13, 2003, D.C. Law 15-39, § 1802(b), 50 DCR 
5668; Jan. 30, 2004, D.C. Law 15-62, § 7, 50 DCR 6574.) 



Historical and Statutory Notes 



Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 1802(b) of Fiscal Year 2004 Budget Support 
Emergency Act of 2003 (D.C. Act 15-105, June 20, 
2003, 50 DCR 5613). 

For temporary (90 day) amendment of section, 
see § 1802(b) of Fiscal Year 2004 Budget Support 



Congressional Review Emergency Act of 2003 
(D.C. Act 15-149, September 22," 2003, 50 DCR 

8360). 

Legislative History of Laws 

For Law 15-39, see notes following § 24-201.41. 
For Law 15-62, see notes following § 24-201.41. 



§ 24-201.45. Exception. [Repealed] 

(Nov. 14, 1987, D.C. Law 7-43, § 6, 34 DCR 5287; Nov. 13, 2003, D.C. Law 15-39, § 1802(c), 50 DCR 
5668; Jan. 30, 2004, D.C. Law 15-62, § 7, 50 DCR 6574.) 



Historical and Statutory Notes 



Emergency Act Amendments 

For temporary (90 day) addition of § 24-201.61, 
see § 3002 of Fiscal Year 2003 Budget Support 
Emergency Act of 2002 (D.C. Act 14-453, July 23, 

2002, 49 DCR 8026). 

For temporary (90 day) amendment of section, 
see § 1802(c) of Fiscal Year 2004 Budget Support 
Emergency Act of 2003 (D.C. Act 15-105, June 20, 

2003, 50 DCR 5613). 



For temporary (90 day) amendment of section, 
see § 1802(c) of Fiscal Year 2004 Budget Support 
Congressional Review Emergency Act of 2003 
(D.C. Act 15-149, September 22, 2003, 50 DCR 
8360). 

Legislative History of Laws 

For Law 15-39, see notes following § 24-201.41. 
For Law 15-62, see notes following § 24-201.41. 
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Part C. District of Columbia Jail Inmate Cap. 

§ 24-201.61. Cap on sentenced persons housed at District of Columbia Jail. 

(a) Except as provided in subsection (b) of this section, the number of sentenced persons 
housed at the District of Columbia Jail (Central Detention Facility) by the Department of 
Corrections shall not exceed 2,050 at any time. 

(b) If the Department of Corrections requires an exemption to the cap on the number of 
sentenced persons established by subsection (a) of this section, the Mayor shall transmit a 
resolution requesting an exemption to the Council for a 30-day period of review. The 
transmitted resolution requesting an exemption shall include the reasons for the exemption, 
the consequences if the exemption is not approved, and the time the exemption shall be in 
force. If the Council has not approved or disapproved the resolution requesting an 
exemption within the 30-day review period, the resolution requesting an exemption shall be 
deemed disapproved. 

(Oct. 1, 2002, D.C. Law 14-190, § 3102, 49 DCR 6968.) 

Historical and Statutory Notes 

Legislative History of Laws 4, 2002, respectively. Signed by the Mayor on 

Law 14-190, the "Fiscal Year 2003 Budget Sup- July 3, 2002, it was assigned Act No. 14-403 and 

port Act of 2002", was introduced in Council and transmitted to both Houses of Congress for its 

assigned Bill No. 14-609, which was referred to the review. D.C. Law 14-190 became effective on 

Committee of the Whole. The Bill was adopted on October 1 2002. 
first and second readings on May 7, 2002, and June 

Part D. Population Caps and Design Capacity, 

§ 24-201.71. Central Detention Facility requirements, 

(a) The number of inmates housed at any one time in the Central Detention Facility shall 
not exceed the number of persons established by an independent consultant pursuant to 
subsection (c) of this section. 

(b) Within 90 days of January 30, 2004, the Mayor shall develop and submit to the Council 
for a 30-day period of review, excluding days of Council recess, a plan for establishing the 
maximum number of inmates that can be housed at any one time within the Central Detention 
Facility. The plan shall consist of a contract with an independent consultant, who, upon 
approval of the plan by the Council, will determine the maximum number of inmates that can 
be housed at any one time within the Central Detention Facility based upon physical capacity, 
programming, classification system, and housing plan of the Central Detention Facility, If 
the Council does not approve or disapprove the plan, by resolution, within the 30-day period, 
the plan shall be deemed disapproved. 

(c) The Mayor shall establish, by rule, the maximum number of inmates to be housed at 
any one time in the Central Detention Facility. The maximum number shall be determined 
by an independent consultant contracted with by the Mayor pursuant to the plan approved 
under subsection (b) of this section. 

(cl) One year following implementation of the population ceiling pursuant to subsection (a) 
of this section, the Mayor shall evaluate the results of the Central Detention Facility 
classification system, housing plan, and population ceiling, and shall propose modifications, if 
necessary. A copy of the evaluation shall be forwarded to the Council. 

(e)(1) The Department of Corrections shall obtain accreditation by the American Correc- 
tional Association for the Central Detention Facility within 4 years of January 30, 2004, and 
shall meet all American Correctional Association requirements for re certification of the 
facility. 

(2) Within 210 days of January 30, 2004, the Mayor shall forward to the Council an 
implementation plan by which the Department shall achieve accreditation for the Central 
Detention Facility by the American Correctional Association. 
(Jan. 30, 2004, D.C. Law 15-62, § 5, 50 DCR 6574.) 
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Historical and Statutory Notes 
Emergency Act Amendments Amendment Act of 2003. see Mayor's Order 

For temporary (90 day) Central Detention facili- 2006-53, May 9, 2006 (53 DCR 5305). 
ty requirements, see § 4 of Jail Improvement Resolutions 

Emergency Amendment Act of 2003 (D.C. Act Resolution 15-484, the "Central Detention Facil- 

15-188, October 24, 2003, 50 DCR 9495). ^ plan Emergency Approval Resolution of 2004", 

was approved March 2. 2004. 
Legislative History of Laws Miscellaneous Notes 

For Law 15-62, see notes following § 24-101. Section 8 of D.C. Law 15-62 provides: 

Delegation of Authority "Sec. 8. Applicability. 

Delegation of Authority Pursuant to D.C. Law "Section 5(a) shall apply 210 days after the 

16-62, the District, of Columbia Hail Improvement effective date of this act." 

§ 24-201.72. New housing or facilities for use as prisons; rated design capaci- 
ty. 

(a) After January 30, 2004, all new housing or facilities purchased, leased, constructed, or 
converted by the Department for use as a prison, except as provided in subsection (b) of this 
section, shall have only single occupancy rooms or cells and shall comply with all applicable 
federal and District of Columbia laws. 

(b) Multiple occupancy or dormitory-style housing or facilities may be used in minimum 
security conditions only; provided, that the housing or facilities meet all applicable American 
Correctional Association standards related to multiple occupancy housing. 

(c) After January 30, 2004, rated design capacity shall not include trailers, modular units, 
■ bed space not designed for prison housing. 

(d) In Fiscal Year 2004, the Department shall use not less than $1.43 million of its 
appropriated funds to procure, in accordance with the requirements of this section, additional 
bed space for prisoners who otherwise would be housed within the Central Detention Facility 
of the D.C. Jail. 

(e) For the purposes of this section, the term "rated design capacity" means the actual bed 
space in a prison facility as certified by the Department of Corrections utilizing the most 
recent standards established by the American Correctional Association and consistent with 
applicable federal and District of Columbia laws. 

(Jan. 30, 2004, D.C, Law 15-62, § 6, 50 DCR 6574.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-62, see notes following § 24-101. 

Subchapter II. Department of Corrections. 
Part A. General 
§ 24-211.01. Created. 

Historical and Statutory Notes 

Emergency Act Amendments of 2009 (D.C. Act 18-187, August 26, 2009, 56 DCR 

For temporary (90 day) addition, see § 3002 of 7374). 
Fiscal Year 2010 Budget Support Emergency Act 

§ 24-211.02. Powers; promulgation of rules. 

(a) Said Department of Corrections under the general direction and supervision of the 
Mayor of the District of Columbia shall have charge of the management and regulation of the 
Workhouse at Occoquan in the State of Virginia, the Reformatory at Lorton in the State of 
Virginia, and the Washington Asylum and Jail, and be responsible for the safekeeping, care, 
protection, instruction, and discipline of all persons committed to such institutions. The 
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Department of Corrections with the approval of the Council of the District of Columbia shall 
have power to promulgate rules and regulations for the government of such institutions and 
to establish and conduct industries, farms, and other activities, to classify the inmates, and to 
provide for their proper treatment, care, rehabilitation, and reformation. 

(b) The Department of Corrections shall: 

(1) Provide access to the Central Detention Facility, upon request and appointment, to 
members of the Corrections Information Council, or their staff, agents, or designees, for 
the purposes of conducting: 

(A) Inspections of all areas accessible to inmates; and 

(B) Unmonitored interviews of inmates in areas open to inspection under subpara- 
graph (A) of this paragraph; 

(2) Provide to the Council on a quarterly basis all internal reports relating to living 
conditions in the Central Detention Facility, including inmate grievances, the Crystal 
report, the monthly report on the Priority One environmental problems and the time to 
repair, the monthly report of the Environmental Safety Office, the monthly report on 
temperature control and ventilation, and the monthly report on the jail population that 
includes the number of people waiting transfer to the federal Bureau of Prisons and the 
average number of days that inmates waited for transfer; 

(3) Initiate and maintain regular afternoon and evening visiting hours at the Central 
Detention Facility for a minimum of 5 days a week, including Saturdays and Sundays; 

(4) Develop and implement a classification system and corresponding housing plan for 
inmates at the Central Detention Facility; 

(5) Return to an inmate, upon the inmate's release from the Central Detention Facility, 
any personal identification documents collected from the inmate, including driver's licenses, 
birth certificates, and Social Security cards; and 

(6) Not release inmates from the Central Detention Facility between the hours of 10 p.m. 
and 7 a.m. 

(7) If exigent and unusual circumstances exist requiring the release of an inmate during 
the hours prohibited under paragraph (6) of this subsection, the Department of Corrections 
shall: 

(A) Prior to release, verify that: 

(i) The inmate has a residence or other housing that the inmate is able to access and 
the inmate has agreed, in writing, to access the residence or housing at the time of the 
inmate's release; or 

(ii) A shelter is able and willing to receive the inmate at the time of the inmate's 
release and the inmate has agreed, in writing, to access the shelter at the time of the 
inmate's release; 

(B) Provide the inmate with the clothing that the inmate wore upon intake to the 
Central Detention Facility or, if this clothing is not available, other clothing provided by 
the Department of Corrections; provided, that the clothing is: 

(i) Appropriate for the weather; 

(ii) Not a jumpsuit; and 

(hi) Typical of street clothing worn by citizens in public; 

(C) Obtain written verification from the Central Detention Facility's healthcare provid- 
er ("provider") that, upon release, the inmate has a 7-day supply of all prescription 
medications the inmate is to continue taking upon release from custody and that the 
inmate has received release counseling, if medically recommended, from the provider 
within the preceding 7 days; 

(D) Have provided, within the 7 days prior to release, release counseling to the inmate, 
if the inmate is a sentenced inmate, on access to benefits and services available in the 
District to facilitate reentry; 

(E) Ensure that the inmate has transportation immediately available upon the in- 
mate's release from the Central Detention Facility to transport the inmate to the housing 
identified in subparagraph (A) of this paragraph by: 

(i) A member of the Department of Corrections transportation unit; 
(ii) A taxi, at the Department of Corrections' expense; or 
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(iii) A friend or family member. 

(F) Provide the inmate with the option of remaining within a Department of Correc- 
tions facility until release at 7 a.m.; and 

(G) Prior to the inmate's release, require that the warden of the Central Detention 
Facility certify, in writing, that the requirements of this paragraph have been met. 
(8) The Department of Corrections shall provide to the Council, on a quarterly basis, a 

list of all inmates who have been released between the hours of 10 p.m. and 7 a.m. The list 
shall include the following information for each inmate released: 

(A) The exigent and unusual circumstances that resulted in the inmate being released 
between 10 p.m. and 7 a.m.; 

(B) The custody status of the inmate prior to release (e.g., pre-trial detention, 
sentenced misdemeanant); 

(C) The reason for the inmate's release (e.g., completion of sentence, court order); 

(D) The date and time the Department of Corrections received the release order from 
the court or other authority; and 

(E) The date and time of the release. 

(June 27, 1946, 60 Stat. 320, ch. 507, § 2; Jan. 30, 2004, D.C. Law 15-62, § 4, 50 DCR 6574; July 23, 2010, 
D.C. Law 18-190, § 2, 57 DCR 3397.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 15-62 designated the existing lan- 
guage as subsection (a); and added subsec. (b). 

D.C. Law 18-190 added subsecs. (b)(7) and (8). 
Temporary Amendments of Section 

Section 2 of D.C. Law 15-30 designated the 
existing section as subsection (a); and added sub- 
sec, (b) to read as follows: 

"(b) The Department of Corrections shall pro- 
vide to the Council on a quarterly basis all internal 
reports relating to living conditions in the Central 
Detention Facility, including inmate grievances, 
the Crystal report, the monthly report, on the 
Priority One environmental problems and the time 
to repair, the monthly report of the Environmental 
Safety Office, the monthly report on temperature 
control and ventilation, and the monthly report on 
the jail population that includes the number of 
people waiting transfer to the federal Bureau of 
Prisons and the average number of days that 
inmates waited for transfer." 

Section 5(b) of D.C. Law 15-30 provides that the 
act shall expire after 225 days of its having taken 
effect. 

Section 2(a) of D.C. Law 19-52, in subsec. (b), 
added "and" to the end of par. (4), substituted a 
period for "; and" at the end of par. (5), and 
repealed pars. (6), (7), and (8). 

Section 4(b) of D.C. Law 19-52 provides that the 
act shall expire after 225 days of its having taken 
effect. 
Temporary Addition of Section 

Section 2(b) of D.C. Law 19-52 added a section 
to read as follows: 

"Sec. 2a. Processing and release of inmates 
from the Central Detention Facility. 

"(a) The Department of Corrections shall pro- 
cess and release an inmate from the Central De- 
tention Facility within 5 hours of a court order 
granting his or her release, unless the inmate is to 



continue in confinement pursuant to another 
charge or warrant or, for an inmate who has 
completed his or her sentence, before noon on the 
inmate's scheduled release date. 

"(b) The Department of Corrections shall estab- 
lish, in coordination with the courts and the United 
States Marshals Service, procedures to ensure that 
inmates who have been ordered released by the 
court are returned to the Central Detention Facili- 
ty as promptly as possible. 

"(c) For an inmate released after 10 p.m., prior 
to release, the Department of Corrections shall: 

"(1) Ensure that: 

"(A) The inmate has a residence or other hous- 
ing that the inmate is able to access and that the 
inmate has agreed, in writing, to access the resi- 
dence or other housing at the time of his or her 
release; or 

"(B) A shelter is able and willing to receive the 
inmate at the time of the inmate's release and that 
the inmate has agreed, in writing, to access the 
shelter at the time of his or her release; 

"(2) Provide the inmate with the clothing that 
the inmate wore upon intake to the Central Deten- 
tion Facility or, if this clothing is not available, 
other clothing that is: 

"(A) Appropriate for the weather; 

"(B) Not a jumpsuit; and 

"(C) Typical of street clothing worn by citizens 
in public; 

"(3) Obtain written verification from the Central 
Detention Facility's healthcare provider ("provid- 
er") that, upon release, the inmate has a 7-day 
supply of all prescription medications that the 
inmate is to continue taking following release from 
custody and that he or she has received release 
counseling, if medically recommended, from the 
provider within the preceding 7 days; 

"(4) Have provided, within the 7 days prior to 
release, release counseling to the inmate, if the 
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inmate is a sentenced inmate, on access to benefits 
and services available in the District to facilitate 
reentry; 

"(5) Ensure that the inmate has transportation 
immediately available upon the inmate's release 
from the Central Detention Facility to transport 
the inmate to the housing or the shelter identified 
in paragraph (1) of this subsection provided by: 

"(A) A member of the Department of Correc- 
tions' transportation unit; 

"(B) A taxi, at the Department of Corrections' 
expense; or 

"(C) A friend or family member; 

"(6) Provide the inmate with the option of re- 
maining within a Department of Corrections facili- 
ty for release at 7 a.m.; and 

"(7) Require that the warden of the Central 
Detention Facility certify, in writing, that the re- 
quirements of this subsection have been met. 

"(d)(1) The Department of Corrections shall 
maintain an accurate record of the date and time 
of each inmate's release from the Central Deten- 
tion Facility that shall be a matter of public record, 
which may be audited, upon request, by the In- 
spector General or the District of Columbia Audi- 
tor. 

"(2) The Department of Corrections shall pro- 
vide to the Council, on a quarterly basis, a list of 
all inmates who have be en released in violation of 
this section. The list shall include the following 
information for each released inmate: 

"(A) The custody status of the inmate prior to 
release, such as, for example, whether the inmate 
was in pre-trial detention or was a sentenced mis- 
demeanant; 

"(B) Whether the inmate's release was because 
of the completion of his or her sentence or pursu- 
ant to a court order; 

"(C) The date and time that the Department of 
Corrections received the release order from the 
court or other authority; and 

"(D) The date and time of the release.". 

Section 4(b) of D.C. Law 19-52 provides that the 
act shall expire after 225 days of its having taken 
effect. 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 2 of Central Detention Facility Monitoring 
Emergency Amendment Act of 2003 (D.C. Act 
15-76, April 16, 2003, 50 DCR 3637). 



For temporary (90 day) amendment of section, 
see § 2 of Central Detention Facility Monitoring 
Congressional Re\iew Emergency Amendment Act 
of 2003 (D.C. Act 15-132, July 29, 2003, 50 DCR 

6847). 

For temporary (90 day) amendment of section, 
see § 3 of Jail Improvement Emergency Amend- 
ment Act of 2003 (D.C. Act 15-188, October 24, 
2003, 50 DCR 9495). 

For temporary (90 day) amendment of section, 
see § 2(a) of DOC Inmate Processing and Release 
Emergency Amendment Act of 2011 (D.C. Act 
19-129, August 1, 2011, 58 DCR 6784). 

For temporary (90 day) addition of section, see 
§ 2(b) of DOC Inmate Processing and Release 
Emergency Amendment Act of 2011 (D.C. Act 
19-129, August 1, 2011, 58 DCR 6784). 

For temporary (90 day) amendment of section, 
see § 2(a) of DOC Inmate Processing and Release 
Congressional Review Emergency Amendment Act 
of 2011 (D.C. Act 19-196, October 18. 2011, 58 
DCR 9164). 

For temporary (90 day) addition of section, see 
§ 2(b) of DOC Inmate Processing and Release 
Congressional Review Emergency Amendment Act 
of 2011 (D.C. Act 19-196, October 18, 2011, 58 
DCR 9164). 

Legislative History of Laws 

Law 15-30, the "Central Detention Facility 
Monitoring Temporary Amendment Act of 2003", 
was introduced in Council and assigned Bill No. 
15-237, and was retained by Council. The Bill was 
adopted on first and second readings on April 1, 
2003, and May 6, 2003, respectively. Signed by 
the Mayor on May 16, 2003, it was assigned Act 
No. 15-81 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 15-30 became 
effective on October 4, 2003. 

For Law 15-62, see notes following § 24-101. 

Law 18-190, the "Safe Release of Inmates 
Amendment Act of 2010", was introduced in Coun- 
cil and assigned Bill No. 18^124, which was re- 
ferred to the Committee on Public Safety and the 
Judiciary. The Bill was adopted on first and sec- 
ond readings on March 2, 2010, and March 16, 
2010, respectively. Enacted without signature by 
the Mayor on April 8, 2010, it was assigned Act 
No. 18-379 and transmitted to both Houses of 
Congress for its review. D.C. Law 18-190 became 
effective on July 23, 2010. 



United States Supreme Court 



Discipline 

Immunity 
Prisoner discipline, cruel and unusual pun- 
ishment, qualified immunity of prison 
guards, see Hope v. Pelzer, 2002, 122 
S.Ct. 2508, 536 U.S. 730, 153 L.Ed.2d 666, 
on remand 304 F.3d 1331. 
Visitation regulations, 
Prison safety, 



Due process and freedom of association, 
prison visitation regulations, restrictions 
on visits from children and former in- 
mates, penological objective of prison 
safety, alternative means, see Overton v. 
Bazaetta, 2003, 123 S.Ct. 2162, 539 U.S. 
126, 156 L.Ed.2d 162, rehearing denied 
124 S.Ct. 35, 539 U.S. 982, 156 L.Ed.2d 
693, on remand 73 Fed.Appx. 842, 2003 
WL 22071463. 
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Substance abuse violations, 123 S.Ct. 2162, 539 U.S. 126, 156 L.Ed.2d 

Cruel and unusual punishment, prison visi- 162, rehearing denied 124 S.Ct. 35, 539 

tation regulations, two-year ban on visita- U.S. 982, 156 L.Ed.2d 693, on remand 73 

tion for inmates with two substance abuse FecLAppx. 842, 2003 WL 22071463. 
violations, see Overton v. Bazzetta, 2003, 

Notes of Decisions 

1. Safekeeping of prisoners federal construction of regulation at issue, and 
Expert's testimony failed to establish standard federal construction had applied to some local re- 
fer care for District of Columbia in inmate's action voked parolees since regulation's adoption, at dis- 
to recover for injuries allegedly sustained during cretion of the Attorney General. Davis v. Moore, 
prison assault; expert failed to offer any support 2001, 772 A.2d 204. Constitutional Law <^> 4838; 
for his conclusion that District violated a national Courts < 3= > 100(1) 

standard of care to supervise its prisoners in its „ , , . „ . , , , . , , . 
custody and to keep them in a reasonably safe Frustration of inmates reasonable expectation 
environment. Pannell v. District of Columbia, of release on date certain, occasioned by recalcula- 
2003 829 A 2d 474 Evidence <$=> 571(3) ^on °^ their sentences, in accordance with judicial 
„J ,, i . 4.-/./. . -, j 4. i. 4.- construction of relevant statute and regulation, to 
Where the plaintiff must depend on expert testi- ,, , , ... ,., „ ,, . r 3 . , \ u 
mony, it is not sufficient for the expert to explain subtract sti ; eet *me <redit from heir total credits 
what he or she would have done under similar against sentence, although regrettable did not rise 
circumstances, or to declare that defendant violat- to level of , due P rocess ^lation, absent other, 
ed the national standard of care; on the contrary, more tangible prejudice. Davis v. Moore, 2001, 
the expert must clearly articulate and refer to 'a 772 A - 2d 204 - Constitutional Law ®=» 4830; Par- 
standard of care by which the defendant's actions don And Parole <^> 76 

can be measured. Pannell v. District of Columbia, Possibility of actual prejudice resulting from ret- 

2003, 829 A.2d 474. Evidence <3=» 555.7 roactive application of decision invalidating regula- 

6 Rules and regulations tion tnat purported to preserve "street time" credit 

'Retroactive application to revoked parolees of after revocation of parole to parolees whose parole 

decision invalidating regulation that purported to mi S ht not have been revoked had Board f Parole 

preserve "street time" credit after revocation of known tha t they would not receive credit for street 

parole did not violate due process, where decision time did not bar retroactive application of decision 

was not unforeseeable and offenders were on actu- at issue on due process grounds, as revocation 

al notice of possibility that they might lose street decision based on a mistake of law by the Board 

time upon revocation of parole; decision at issue would be vulnerable to challenge in court for abuse 

did not overrule prior case law, employed accepted of discretion. Davis v. Moore, 2001, 772 A.2d 204. 

principles of statutory interpretation, and followed Courts <>=> 100(1) 

Part B. Department of Corrections Employee 
Mandatory Drug and Alcohol Testing. 

§ 24-211.23. Testing methodology. 

(a) Testing shall be performed by an outside contractor. The contractor shall be a 
laboratory certified by the United States Department of Health and Human Services 
("HHS") to perform job related drug and alcohol forensic testing. 

(b) For random testing, the contractor shall come on-site to the Department's institutions 
and shall collect urine specimens and split the samples. The contractor shall perform 
enzyme-multiplied-immunoassay technique ("EMIT") testing on one sample and store the 
split sample. Any positive EMIT test shall then be confirmed by the contractor using gas 
chromatography/mass spectrometry ("GCMS") methodology. 

(c) Any Department employee found to have a confirmed positive urinalysis shall be 
notified of the result. The employee may then authorize that the stored sample be sent to 
another HHS certified laboratory of his or her choice, at his or her expense, for secondary 
GCMS confirmation. 

(d) Reasonable suspicion and post-accident employee testing shall follow the same proce- 
dures set forth in subsections (a) through (c) of this section. In such cases, the employee 
shall be escorted by a supervisor to the contractor's test site for specimen collection or a 
breathalyzer. 

(e) Any Department employee who operates a motor vehicle in the District of Columbia 
shall be deemed to have given his or her consent, subject to conditions in this subchapter, to 
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the testing of the person's urine or breath for the purpose of determining drug or alcohol 
content whenever a supervisor has reasonable suspicion or a police officer arrests such person 
for a violation of the law and has reasonable grounds to believe such person was operating or 
in physical control of a motor vehicle within the District while that person's alcohol 
concentration was 0.08 grams or more per 210 liters of breath, while under the influence of an 
intoxicating liquor or any drug or any combination thereof, or while the ability to operate a 
motor vehicle was impaired by the consumption of an intoxicating beverage. 

(f) A breathalyzer shall be deemed positive by the Department's testing contractor if the 
contractor determines that 210 liters of the employee's breath contains 0.08 grams or more of 
alcohol. A positive breathalyzer test shall be grounds for termination of employment in 
accordance with subchapter I of Chapter 6 of Title 1. 

(Sept. 20, 1996, D.C. Law 11-158, § 4, 43 DCR 3702; Apr. 13, 1999, D.C. Law 12-227, § 3, 46 DCR 502; 
Mar. 2, 2007, D.C. Law 16-195, § 5, 53 DCR 8675.) 

Historical and Statutory Notes 

Effect of Amendments For temporary (90 day) amendment of section, 

D.C. Law 16-195, in subsec. (e), substituted see § 5 of Anti-Drunk Driving Clarification Con- 

"alcohol concentration was 0.08 grams or more per gressional Review Emergency Amendment Act of 

210 liters of breath" for "breath contained .08% or 2007 (D.C. Act 17-6, January 16, 2007, 54 DCR 

more, by weight, of alcohol"; and, in subsec. (f), 1452). 

substituted "210 liters of the employee's breath Legislative History of Laws 
contains 0.08 grams or more of alcohol" for "1 For legislative history of D.C. Law 11-158, see 

milliliter of the employee's breath (consisting of Historical and Statutory Notes following 

substantially alveolar air) contains .38 micrograms § 24-211 21 

_ iii'i j. L aw 16-195, the "Anti-Drunk Driving Clarifica- 

Emergency Act Amendments tion A^^^t Act of 20 06", was introduced in 

For temporary (90 day) amendment of section, Council and assigned Bill No. 16-463, which was 

see § 4(b) of Anti-Drunk Driving Clarification re ferred to the Committee on Public Works and 

Emergency Amendment Act of 2006 (D.C. Act Environment. The Bill was adopted on first and 

16-469, July 31, 2006, 53 DCR 6764). second readings on July 11, 2006, and October 3, 

For temporary (90 day) amendment of section, 2006, respectively. Signed by the Mayor on Octo- 

see § 5 of Anti-Drunk Driving Clarification Sec- ber 18, 2006, it was assigned Act No. 16-488 and 

ond Congressional Review Emergency Amend- transmitted to both Houses of Congress for its 

ment Act of 2006 (D.C. Act 16-518, October 27, review. D.C. Law 16-195 became effective on 

2006, 53 DCR 9104). March 2, 2007. 

Part C. Department of Carnations Criminal Background Investigations. 
§ 24-211.41. Authorization of investigation. 

Historical and Statutory Notes 

Emergency Act Amendments Emergency Act of 2002 (D.C. Act 14-453, July 23, 

For temporary (90 day) addition of § 24-211.61, 2002, 49 DCR 8026). 
see § 2902 of Fiscal Year 2003 Budget Support 

Part D. Limitation on Department of Corrections 9 Use 
of Facilities on D.C. General Hospital Campus. 

§ 24-211.61. Limitation on Department of Corrections' use of facilities on 
D.C. General Hospital Campus. 

The Department of Corrections shall not house any misdemeanants, felons, ex-offenders, or 
persons awaiting trial or sentencing for offenses committed in the District of Columbia in any 
facility on the D.C. General Hospital Campus (Reservation 13) other than the District of 
Columbia Jail or the Correctional Treatment Facility. This limitation shall not prohibit the 
Department of Corrections from relocating its headquarters to any facility on Reservation 13 
or using any Reservation 13 facility for the housing of records or training purposes. 
(Oct. 1, 2002, D.C. Law 14-190, § 3002, 49 DCR 6968.) 
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Historical and Statutory Notes 
Legislative History of Laws front, see Mayor's Order 2002-157, September 13, 

For Law 14-190, see notes following 2002 (49 DCR 8627). 
§ 24-201.61. 
Miscellaneous Notes 

Establishment - Steering Committee for the 
Planning and Development of Hill East Water- 

SUBCHAPTER III. EDUCATIONAL GOOD TlME CREDITS. 

§ 24-221.01. Educational good time. 

(a) Every person whose conduct complies with institutional rules and who demonstrates a 
desire for self-improvement by successfully participating in an academic or vocational 
program, including special education and Graduate Equivalency Diploma programs, shall earn 
educational good time credits of no less than 3 days a month and not more than 5 days a 
month. 

(b) Educational good time credits authorized by the provisions of this section shall be 
applied to the person's minimum term of imprisonment to determine the elate of eligibility for 
release on parole and to the person's maximum term of imprisonment to determine the date 
when release on parole becomes mandatory. 

(Apr. 11, 1987, D.C. Law 6-218, § 3, 34 DCR 484; Dec. 10, 2009, D.C. Law 18-88, § 701, 56 DCR 7413.) 

Historical and Statutory Notes 

Effect of Amendments Legislative History of Laws 

D.C. Law 18-88, in subsec. (a), substituted "par- Law 18-88, the "Omnibus Public Safety and 

ticipating in" for "completing" and deleted the Justice Amendment Act of 2009", as introduced in 

second sentence which had read as follows: "These Council and assigned Bill No. 18-151, which was 

credits shall not be awarded until completion of the referred to the Committee on Public Safety and 

academic or vocational program.". the Judiciary. The bill as adopted on first and 

a A j second readings on June 30, 2009, and July 31, 

Emergency Act Amendments 2 009, respectively. Signed by the Mayor on Au- 

For temporary (90 day) amendment of section, gust 26, 2009, it was assigned Act No. 18-189 and 
see § 3061 of Fiscal Year 2010 Budget Support transmitted to both Houses of Congress for its 
Second Emergency Act of 2009 (D.C. Act 18-207, review. D.C. Law 18-88 became effective on De- 
October 15, 2009, 56 DCR 8234). cember 10, 2009. 

§ 24-22L01b. Limitations. 

Historical and Statutory Notes 

Emergency Act Amendments For temporary (90 day) addition of section, see 

For temporary (90 day) addition of section, see § 402(a) of Public Safety Legislation Sixty-Day 

§ 402(a) of Public Safety Legislation Sixty-Day Layover Congressional Review Emergency 

Layover Emergency Amendment Act of 2010 (D.C. Amendment Act of 2011 (D.C. Act 19-45, April 20, 

Act 18-693, January 18, 2011, 58 DCR 640). 2011, 58 DCR 3701). 

§ 24-221.01c. Credits for good behavior, rehabilitation programs, work details, 

and special projects. 

(a) A person sentenced for a misdemeanor whose conduct complies with institutional rules 
shall be eligible to receive good time credits of up to 3 credits per calendar month for good 
behavior, as prescribed by applicable rules. 

(b) A person sentenced for a misdemeanor who demonstrates successful participation in 
one or more rehabilitation programs, work details, or special projects shall be eligible to 
receive good time credits of up to 3 credits per calendar month for each such program, detail, 
or project, as prescribed by applicable rules. 

(c) No person shall receive more than 8 credits per calendar month under sections 
§ 24-221.01 and this section combined. 
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(d) Good time credits shall be computed from the day on which a person is first 
incarcerated. In a case in which the person is later sentenced for a misdemeanor, the good 
time credits shall not be awarded until after a sentence is imposed. 
(Apr. 11, 1987, D.C. Law 6-218, § 3c, as added May 17, 2011, D.C. Law 18-372, § 2(a), 58 DCR 7.) 

Historical and Statutory Notes 

Legislative History of Laws first and second readings on November 9, 2010, 

Law 18-372 , the "District of Columbia Good and November 23, 2010, respectively. Signed by 

Time Credits Amendment Act of 2010", was intro- the Mayor on December 28, 2010, it was assigned 

duced in Council and assigned Bill No. 18-840, Act No. 18-647 and transmitted to both Houses of 

which was referred to the Committee on Public Congress for its review. D.C. Law 18-372 became 

Safety and the Judiciary. The Bill was adopted on effective on May 17, 2011. 

§ 24-221.02. Administration of good time credits. 
(a)(1) The Mayor shall administer the award of good time credits. 

(2) The Mayor shall promulgate proposed rules for granting, withholding, forfeiting, 
cancelling, and restoring good time credits. 

(3) The proposed rules shall be submitted to the Council of the District of Columbia 
("Council") for a 45-day period of review, excluding Saturdays, Sundays, legal holidays, and 
days of Council recess. If the Council does not approve or disapprove the proposed rales, 
in whole or in part, by resolution within this 45-day review period, the proposed rules shall 
be deemed approved. 

(b) The Mayor shall establish an Institutional Appeals Board ("Board") of 5 persons not 
employed by the Department of Corrections, to review the granting, withholding, forfeiture, 
cancellation, and restoration of good time credits. The Department shall provide staff 
support to the board. An inmate shall be entitled to appeal a decision to the board. The 
board shall review the record of the inmate and any additional materials submitted by the 
inmate or the Department. The decision of the board shall be final. 
(Apr. 11, 1987, D.C. Law 6-218, § 4, 34 DCR 484; May 17, 2011, D.C. Law 18-372, § 2(b), 58 DCR 7.) 

Historical and Statutory Notes 

Effect of Amendments For temporary (90 day) amendment of section, 

D.C. Law 18-372, in subsec. (a), deleted "edu- see § 402(b) of Public Safety Legislation Sixty-Day 

cational' preceding "good time". Layover Congressional Review Emergency 

Emergency Act Amendments Amendment Act of 2011 (D.C. Act 19-45, April 20, 

For temporary (90 day) amendment of section. 2011 » 58 DCR 3701 ^ 

see § 402(b) of Public Safety Legislation Sixty-Day Legislative History of Laws 

Layover Emergency Amendment Act of 2010 (D.C. For history of Law 18-372, see notes under 

Act 18-693, January 18, 2011, 58 DCR 640). § 24-221.01c* 

§ 24-221.03. Jail time; parole. 

(a) Every person shall be given credit on the maximum and the minimum term of 
imprisonment for time spent in custody, or on parole in accordance with § 24-406, as a result 
of the offense for which the sentence was imposed. When entering the final order in any 
case, the court shall provide that the person be given credit for the time spent in custody, or 
on parole in accordance with § 24-406, as a result of the offense for which sentence was 
imposed. 

(b) When a person has been in custody due to a charge that resulted in a dismissal or 
acquittal, the time that would have been credited against a sentence for the charge, had the 
charge not resulted in a dismissal or acquittal, shall be credited against any sentence that is 
based upon a charge for which a warrant or commitment detainer was placed during the 
pendency of the custody. 

(c) Any person who is sentenced to a term of confinement in a correctional facility or 
hospital shall have deducted from the term all time actually spent, pursuant to a court order, 
by the person in a hospital for examination purposes or treatment prior to trial or pending an 

appeal. 

(Apr. 11, 1987, D.C. Law 6^218, § 5, 34 DCR 484; May 20, 2009, D.C. Law 17-389, § 2, 56 DCR 1196.) 
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Historical and 

Effect of Amendments 

D.C. Law 17-389, in subsec. (a), substituted ", or 
on parole in accordance with § 24^06," for "or on 
parole". 
Legislative History of Laws 

Law 17-389, the "Equitable Street Time Credit 
Amendment Act of 2008", was introduced in Coun- 
cil and assigned Bill No. 17-750 which was re- 



§ 24-221.03 
Note 3 

Statutory Notes 

ferred to the Committee on Public Safety and the 
Judiciary. The Bill was adopted on first and sec- 
ond readings on December 2, 2008, and December 
16, 2008, respectively. Signed by the Mayor on 
January 16, 2009, it was assigned Act No. 17-694 
and transmitted to both Houses of Congress for its 
review. D.C. Law 17-389 became effective on May 
20, 2009. 



Notes of Decisions 



Due process % 
Separate offense 



%. Due process 

Revocation of prisoner's street-time credit upon 
his reincarceration for parole violations did not 
violate the Ex Post Facto or Due Process Clauses, 
since District of Columbia statute, providing that 
every person would be given credit on term of 
imprisonment for time spent in custody or on 
parole as a result of offense for which sentence 
was imposed, did not repeal by implication earlier 
statute, providing that if an order for parole was 
revoked time prisoner was on parole would not be 
taken into account to diminish time for which he 
was sentenced. Campbell v. U.S. Parole Com'n, 
2008, 563 F.Supp.2d 23. Constitutional Law <©=» 
2823; Constitutional Law <z=> 4838; Pardon And 
Parole ©^ 76 

1. Construction and application 

Opinion of corporation counsel regarding wheth- 
er parole statute impliedly repealed statute ban- 
ning credit for time served on parole if parole was 
revoked was not entitled to deference; implied 
repeal was issue for court, as final arbitrator with- 
in judicial system, notwithstanding corporation 
counsel's role as legal advisor to District of Colum- 
bia government and potentially persuasive power 
of office's opinions. D.C.Code"l98i, §§ 24-206(a), 
24-431(a). U.S. Parole Com'n v. Noble, 1997, 693 
A.2d 1084, adhered to on rehearing 711 A.2d 85, 
answer to certified question conformed to 1998 WL 
389122, on remand 32 F.Supp.2d 1.1. Courts <&> 89 

Enactment of statute providing that every per- 
son shall be given credit toward service of sentence 
"for time spent in custody or on parole" did not 
impliedly repeal statute providing no credit against 
sentence for street time on parole if parole is 
revoked; possible, absolute meaning of "or on pa- 
role" — as including credit for street time after 
parole was revoked — was not clearly enough indi- 
cated to supplant interpretation that harmonized 
provisions, with one statute representing general 
application and other representing specified excep- 
tion. D.C.Code 1981, §§ 24-206(a), 24431(a). 
U.S. Parole Com'n v. Noble, 1997, 693 A.2d 1084, 
adhered to on rehearing 711 A.2d 85, answer to 
certified question conformed to 1998 WL 389122, 
on remand 32 F.Supp.2d 11. Pardon And Parole 
©=> 42.1 



Court was not required to defer to administra- 
tive interpretation of parole statute in determining 
pure question of law as to whether statute impli- 
edly repealed earlier enactment banning credit for 
time spent on parole if parole was revoked; more- 
over, even if deference ordinarily due government 
agency for interpretation of statute it administered 
applied, statutory language and relevant history 
did not permit deference where reconciliation of 
statutes was reasonably possible. D.C.Code 1981, 
§§ 24-206(a), 24431(a). U.S. Parole Com'n v. No- 
ble, 1997, 693 A.2d 1084, adhered to on rehearing 
711 A.2d 85, answer to certified question con- 
formed to 1998 WL 389122, on remand 32 
F.Supp.2d 11. Statutes &=> 219(9.1) 

2. Parole credit 

Parolee was entitled to credit against aggregate 
federal/local sentence, pursuant to the District of 
Columbia Good Time Credits Act, for time served 
on parole for his District of Columbia sentence. 
D.C.Code 1981, § 24431(a). Noble v. U.S. Parole 
Com'n, 1995, 887 F.Supp. 11, question certified 82 
F.3d 1108, 317 U.S.App.D.C. 304, certified question 
answered 693 A.2d 1084, adhered to on rehearing 
711 A.2d 85, answer to certified question con- 
formed to 1998 WL 389122, on remand 32 
F.Supp.2d 11. Pardon And Parole ^ 75 

3. Revocation of parole 

Certification of question as to whether defendant 
was entitled to credit against sentence imposed 
upon revocation of parole for time spent on parole 
was proper; relevant dicta in District of Columbia 
Court of Appeals opinions sent mixed signals, sis- 
ter circuit of federal Court of Appeals had an- 
swered question differently than arguably control- 
ling dicta of District of Columbia Court of Appeals, 
District of Columbia Court of Appeals had proba- 
bly not had opportunity to address issue with 
benefit of full briefing, and issue did not raise 
exclusively federal question as to interpretation of 
Home Rule Act. D.C.Code 1981, §s s l-233(c)(2), 
11-723, 24431(a). Noble v. U.S. Parole Com'n, 
C.A.D.C.1996, 82 F.3d 1108, 317 U.S.App.D.C. 304, 
certified question answered 693 A.2d 1084, adhered 
to on rehearing 711 A.2d 85, answer to certified 
question conformed to 1998 WL 389122, on remand 
32 F.Supp.2d 11. Federal Courts ®=> 392 

Rule of lenity did not apply to permit credit for 
time served on parole after parole was revoked 
where there was no ambiguity between statutes 
and it was clear that statute providing for credit 
for time served on parole did not impliedly repeal 
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Note 3 

statute of more specific application prohibiting 
credit for parole time if parole was later revoked. 
D.C.Code 1981, §§ 24-206(a), 24-431(a). U.S. Pa- 
role Com'n v. Noble, 1997, 693 A.2d 1084, adhered 
to on rehearing 711 A.2d 85, answer to certified 
question conformed to 1998 WL 389122, on remand 
32 F.Supp.2d 11. Pardon And Parole <®^ 76 

5. Separate offense 

Petitioner was not entitled to 180 days' credit 
toward his sentence imposed in burglary conviction 
for the same time period that he served a 180-day 
sentence imposed in theft case, where the prison 
term imposed in theft case was ordered to run 
consecutively to any other sentence. Jones v. 
Wainwright, 2010, 744 F.Supp.2d 341. Sentencing 
And Punishment <^> 631 
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Defendant, imprisoned following conviction of 
receiving stolen property and unauthorized use of 
a motor vehicle, was not entitled to credit for time 
served in a prior case, and therefore, not entitled 
to habeas corpus relief, where prior case was 
unrelated to current convictions. Tuckson v. Fed- 
eral Bureau of Prisons, 2010, 729 F.Supp.2d 122. 
Sentencing And Punishment &=* 1157 

Parolee was not entitled to credit for time spent 
in custody on his second -degree attempted theft 
conviction against his unrelated sentence for rob- 
bery and assault on police officer under District of 
Colombia law; credit for time spent in custody was 
only available on offense for which sentence was 
imposed. Watts v. U.S. Parole Com'n, 2009, 657 
F.Supp.2d 83. Sentencing And Punishment ©=» 
1157 



Subchapter V. Work Release Program. 



§ 24-241.01. Authority granted to establish program. 

Notes of Decisions 



1. Eligibility criteria 

District of Columbia's laws and regulations cre- 
ated no liberty interest in placement in prison 
work furlough program; while Department of Cor- 
rections' order did contain rigorous eligibility crite- 
ria, it lacked mandatory language requiring offi- 



cials to admit prisoners to the furlough program if 
they met those criteria. U.S.C.A. Const. Amend. 5; 
42 U.S.C.A. § 1983; D.C.Code 1981, § 24-461. 
Williams v. Moore, 1995, 899 F.Supp. 7.11, appeal 
dismissed 1996 WL 680212. Constitutional Law 
©=» 4830; Prisons ©=» 174 



§ 24-241.05. Suspension of work release privilege; violations of work release 
plan. 

Notes of Decisions 

to charge him with the felony offense. Williams v. 



1. Failure to return to confinement 

Even assuming defendant could have been pros- 
ecuted for misdemeanor failure to return rather 
than felony escape, the prosecution had discretion 



U.S., 2003, 832 A.2d 158. 
Attorneys ©^ 8(6) 



District And Prosecuting 



Subchapter VII. Correctional Treatment Facility. 



§ 24-261.03. Inmates confined to CTF. 



Notes of Decisions 



In general 1 



1. In general 

Regulation requiring that prisoners have repre- 
sentation at disciplinary hearings, which was en- 
acted in response to prisoner suit, did not apply to 
inmate in privately-operated correctional facility, 
as legislative history showed that regulations were 
only intended to cover inmates at correctional facil- 
ity that was subject of lawsuit, and references in 
statute to Department of Corrections (DOC) per- 
sonnel supported conclusion that regulations were 
only intended to apply to facilities operated by 
DOC. Moore v. Gaither, 2001, 767 A.2d 278. Pris- 
ons ^> 287 



Correctional Treatment Facility Act did not re- 
quire privately-operated correctional facility to 
peiTnit counsel to represent inmates at disciplinary 
hearings, as Act rendered all laws and regulations 
governing conduct of inmates applicable to prison- 
ers at private facility but did not make regulations 
protecting inmates applicable. Moore v. Gaither, 
2001, 767 A.2d 278. Prisons ^ 287 

Management agreement between Department of 
Corrections (DOC) and operators of private correc- 
tions facility did not create right to counsel for 
inmates in disciplinary hearings, as there was no 
clear or manifest intent to benefit inmates by 
contract, and contract specifically provided that it 
should not be construed as conferring any rights 
on any other person. Moore v. Gaither, 2001, 767 
A.2d278. Prisons ©=> 287 
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Subchapter VII-A. Fair Phone Charges For Prisoners. 

§ 24-263.01. Telephone charges in penal or correctional institutions. 

(a) Notwithstanding any other District of Columbia law, no telephone service provider shall 
charge a customer a rate for operator-assisted calls made from a penal or correctional 
institution in the District of Columbia in excess of the maximum rate determined by the 
Public Service Commission of the District of Columbia. 

(b) No penal or correctional institution in the District of Columbia shall charge a sur- 
charge, commission, or other financial imposition that is in addition to legally established 
rates for local or long-distance telephone service. 

(Apr. 27, 2001, D.C. Law 13-280, § 2, 48 DCR 1885.) 

Historical and Statutory Notes 

Legislative History of Laws on December 5, 2000, and December 19, 2000, 

Law 13-280, the "Fair Phone Charges For Pris- respectively. Signed by the Mayor on January 22, 

oners Act of 2000", was introduced in Council and 2001, it was assigned Act No. 13-577 and transmit- 

assigned Bill No. 13-632, which was referred to the ted to both Houses of Congress for its review. 

Committee on Consumer and Regulatory Affairs. D.C. Law 13-280 became effective on April 27, 

The Bill was adopted on first and second readings 2001. 

§ 24-263.02. Prohibited charges in government contracts. 

In any contract to which the District of Columbia is a party that is for the holding or 
incarceration of persons charged or convicted in the Superior Court of the District of 
Columbia, such contract shall prohibit surcharges, commissions, or other financial impositions 
that are in addition to the legally established rates for calls made by any inmate subject to 
the contract. The District of Columbia government shall seek to obtain quality service for the 
least cost to the individual party paying for the telephone call by an inmate subject to the 
contract. 
(Apr. 27, 2001, D.C. Law 13-280, § 3, 48 DCR 1885.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-280, see notes following 
§ 24-263.01. 

§ 24-263.03. Department of Corrections report. 

(a) The Department of Corrections ("Department") shall survey the communications plans 
used by the Federal Bureau of Prisons, and all state prison systems. The Department shall 
explore additional alternative communication plans with telecommunications companies. The 
explored alternatives shall include prison commissary phone accounts, restricted calling cards, 
presenting calling cards, and debit calling cards. 

(b) No later than 180 days after April 27, 2001, the Department shall report to the Council 
and the Mayor the results of the survey and the exploration of alternatives. The report shall 
include the merits and disadvantages of each communication plan examined, including 
consideration of the security needs of the Department, the financial burden to the families 
and other individuals telephoned, the availability of telecommunications to the inmates, the 
feasibility of waiving the gross receipts tax, and other incentives to control the cost of inmate 
phone service. The report shall include a recommendation for an inmate telephone service. 

(Apr. 27, 2001, D.C. Law 13-280, § 4, 48 DCR 1885.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-280, see notes following 
§ 24-263.01. 
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§ 24-263.04. Operator-assisted calls. 

The Public Service Commission shall determine the maximum rate for operator-assisted 
calls made from phones utilized by inmates of a penal or correctional institution in the District 
of Columbia. 
(Apr. 27, 2001, D.C. Law 13-280, § 5, 48 DCR 1885.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 13-280, see notes following 
§ 24-263.01. 

Subchapter IX. Inmate Welfare Fund. 

§ 24-281. Definitions. 
For the purposes of this subchapter, the term: 

(1) "Commissary" means a system through which inmates in District correctional 
facilities are able to purchase permitted commodities. 

(2) "Committee" means the Inmate Welfare Fund Committee established by section 
3005. 

(3) "Correctional facility" means any building, or group of buildings, and concomitant 
services, operated as a single management unit by, or under contract with, the Department 
of Corrections for the purpose of housing and providing services to persons ordered 
confined pending trial or upon conviction and sentencing for a violation of law. 

(4) "Department" means the Department of Corrections. 

(5) "Director" means the Director of the Department of Corrections. 

(6) "Fund" means the Inmate Welfare Fund established by § 24-282. 
(Mar. 2, 2007, D.C. Law 16-192, § 3002, 53 DCR 6899.) 

Historical and Statutory Notes 

Emergency Act Amendments signed Bill No. 16-679, which was referred to the 

For temporary (90 day) addition, see § 3002 of Committee of the Whole. The Bill was adopted on 

Fiscal Year 2007 Budget Support Emergency Act first and second readings on May 9, 2006, and June 

of 2006 (D.C. Act 16-477, August 8, 2006, 53 DCR 6, 2006, respectively. Signed by the Mayor on 

7068) * August 8, 2006, it was assigned Act No. 16-476 and 

For temporary (90 day) addition, see § 3002 of transmitted to both Houses of Congress for its 

Fiscal Year 2007 Budget Support Congressional review _ D . C . Law 16-192 became effective on 

Review Emergency Act of 2006 (D.C. Act 16-499, March 2 2 Q07 

October 23, 2006, 53 DCR 8845). ' 

For temporary (90 day) addition, see § 3002 of Miscellaneous Notes 

Fiscal Year 2007 Budget Support Congressional Short title: Section 3001 of D.C. Law 16-192 

Review Emergency Act of 2007 (D.C. Act 17-1, provided that subtitle A of title III of the act may 

January 16, 2007, 54 DCR 1165). be cited as the "Inmate Welfare Fund Establish- 

Legislative History of Laws men t Act of 2006". 

Law 16-192, the "Fiscal Year Budget Support 
Act of 2006", was introduced in Council and as- 

§ 24-282. Establishment of Inmate Welfare Fund; audit; report. 

(a) There is established a nonlapsing fund to be known as the Inmate Welfare Fund and to 
be used for the purposes set forth in § 24-283. 

(b) The Fund shall consist of: 

(1) An initial appropriation in fiscal year 2007; and 

(2) Monies derived from the sale of goods through the commissary at correctional 
facilities. 

(c) Except as provided in § 24-283(2), funds deposited into the Fund shall not be 
transferred or revert to the fund balance of the General Fund of the District of Columbia at 
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the end of any fiscal year or at any other time, but shall be continually available for the uses 
and purposes set forth in § 24-283, subject to authorization by Congress. 

(d) The Fund shall comply with all financial and procurement statutes, rules, regulations, 
standards, and systems promulgated by the District of Columbia government. 

(e) The Fund shall be subject to annual audits scheduled by the Office of the Chief 
Financial Officer, which shall be submitted to the Council no later than February 1 of each 
year. The scope of the audit shall include an examination of the Department's use of Fund 
profits, including stocking the commissaries, low-bond releases, providing inmate clothing 
upon release, and funding transportation costs for inmates after release. The audit reports 
shall be submitted to the Council and the Mayor. 

(Mar. 2, 2007, D.C. Law 16-192, § 3003, 53 DCR 6899.) 

Historical and Statutory Notes 

Emergency Act Amendments For temporary (90 day) addition, see § 3003 of 

For temporary (90 day) addition, see § 3003 of Fiscal Year 2007 Budget Support Congressional 

Fiscal Year 2007 Budget Support Emergency Act Review Emergency Act of 2007 (D.C. Act 17-1, 

of 2006 (D.C. Act 16-477, August 8, 2006, 53 DCR J anu ary 16, 2007, 54 DCR 1165). 

70<38 )- " T • , *• XT' * 

For temporary (90 day) addition, see § 3003 of Le ^ islative Histoiy of Laws 
Fiscal Year 2007 Budget Support Congressional For Law 16-192, see notes following § 24-281. 

Review Emergency Act of 2006 (D.C. Act 16-499, 
October 23, 2006, 53 DCR 8845). 

§ 24-283. Uses of Inmate Welfare Fund. 
The Fund shall be used for the following purposes, in order of priority: 

(1) To stock the commissaries of District correctional facilities; 

(2) To repay the initial appropriation used to finance the Fund; and 

(3) To provide goods and services that benefit the general inmate population at District 
correctional facilities, as determined by the Inmate Welfare Fund Committee established in 
§ 24-284. 

(Mar. 2, 2007, D.C. Law 16-192, § 3004,. 53 DCR 6899.) 

Historical and Statutory Notes 

Emergency Act Amendments For temporary (90 day) addition, see § 3004 of 

For temporary (90 day) addition, see § 3004 of Fiscal Year 2007 Budget Support Congressional 

Fiscal Year 2007 Budget Support Emergency Act Review Emergency Act of 2007 (D.C. Act 17-1, 

of 2006 (D.C. Act 16-477, August 8, 2006, 53 DCR January 16 2 007, 54 DCR 1165). 

7068). ' 

For temporary (90 day) addition, see § 3004 of Le * slative Hlstor * of Laws 

Fiscal Year 2007 Budget Support Congressional For Law 16-192, see notes following § 24-281. 

Review Emergency Act of 2006 (D.C. Act 16^99, 

October 23, 2006, 53 DCR 8845). 

§ 24-284. Inmate Welfare Fund Committee. 

(a) The Inmate Welfare Fund Committee is established for the purpose of administering 
and supervising the operations of and the expenditures from the Inmate Welfare Fund. 

(b) The Committee shall be composed of the following 5 members: 

(1) The Director of the Department of Corrections, or his or her designee; 

(2) The General Counsel of the Department of Corrections, or his or her designee; 

(3) The Warden of the Central Detention Facility, or his or her designee; 

(4) The Manager of the Office of Internal Controls, Compliance, and Accreditation of the 
Department of Corrections, or his or her designee; and 

(5) The Director of the Office of Management Information and Technological Services of 
the Department of Corrections, or his or her designee. 

(c) The Committee shall maintain a record of its authorization and approval for all 
expenditures from the Fund. 
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(d) The Committee may promulgate regulations governing the use and expenditures of the 
Fund. 
(Mar. 2, 2007, D.C. Law 16-192, § 3005, 53 DCR 6899.) 



Historical and 

Emergency Act Amendments 

For temporary (90 day) addition, see § 3005 of 
Fiscal Year 2007 Budget Support Emergency Act 
of 2006 (D.C. Act 16-477, August 8, 2006, 53DCR 
706S). 

For temporary (90 day) addition, see § 3005 of 
Fiscal Year 2007 Budget Support Congressional 
Review Emergency Act of 2006 (D.C. Act 16-199, 
October 23, 2006, 53 DCR 8845). 



Statutory Notes 

For temporary (90 day) addition, see § 3005 of 
Fiscal Year 2007 Budget Support Congressional 
Review Emergency Act of 2007 (D.C. Act 17-1, 
January 16, 2007, 54 DCR 1165). 

Legislative History of Laws 

For Law 16-192, see notes following § 24-281. 



Chapter 3 
Probation. 



Section 

24-304. Discharge from or continuance of proba- 
tion; modification or revocation of or- 
der. 



§ 24-304. Discharge from or continuance of .probation; modification or revo- 
cation of order. 



Notes of Decisions 



Hearing procedure 2.5 



1. Jurisdiction 

Factual inconsistency between police officer's 
testimony at trial on charge against probationer of 
possession of marijuana with intent to distribute 
(PMID), that marijuana was in a closed container 
within car, and officer's testimony at show-cause 
heaiing that resulted in revocation of probation 
based on the same drug charge, that the marijuana 
he found had been in plain view in car, did not 
violate probationer's due process rights; whether 
the marijuana was found inside car's lidded center 
console or in the open area, did not factor into trial 
court's conclusion that probationer's probation 
should be revoked because he had possessed the 
marijuana, and there were several other facts that 
evidenced probationer's constructive possession of 
the marijuana found both in the console and the 
trunk. Morgan v. U.S., 2012, 2012 WL 1207423. 
Constitutional Law <s=> 4733(2); Sentencing and 
Punishment ©^ 2021 

A trial court has no jurisdiction to revoke a 
person's probation unless it acts to initiate revoca- 
tion proceedings before the probationary period 
expires. Payne v. U.S., 2001, 792 A2d 237. Sen- 
tencing And Punishment «3» 1948 

2.5. Hearing procedure 

Procedural requirements for probation revoca- 
tion hearings include: (1) written notice of the 
alleged violations, (2) disclosure of the evidence 



against the probationer, (3) an opportunity for the 
probationer to be heard and present witnesses, (4) 
a neutral hearing body, and (5) a written statement 
by the factfinder as to the evidence relied on and 
the reasons for revoking probation. Williams v. 
U.S., 2005, 878 A2d 477." Sentencing And Punish- 
ment ©=> 2013; Sentencing And Punishment @» 
2024; Sentencing And Punishment ^> 2029 

4. Revocation of probation 

Codefendant's custodial statements incrimina- 
ting defendant were sufficiently reliable to support 
probation revocation based on new offense of mur- 
der, where co defendant stated that he saw that 
defendant had gone through victim's house 
through front door and that defendant told him 
that he had gone to victim's bedroom where she 
kept money, that victim woke up and followed him, 
that he obtained brick and beat victim with it, and 
that he left house with $150, defendant had access 
to victim's house around time of murder, confessed 
to having been across street from house at time 
when murder could have occurred, and showed 
codefendant bundle of $10 bills, and $150 had been 
taken from victim. Young v. U.S., 2004, 863 A.2d 
804. Sentencing And Punishment ©=> 2004 

Preponderance-of-the-evidence standard governs 
probation revocation regardless of the basis on 
which revocation is sought, including the commis- 
sion of a new criminal offense. Young v. U.S., 
2004, 863 A.2d 804. Sentencing And Punishment 
€=>2020 
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Given the quasi-administrative nature of proba- 
tion revocation, there is no reason why corrobora- 
tive evidence, routinely considered relevant to the 
trustworthiness of hearsay in administrative pro- 
ceedings, may not serve the same purpose at a 
revocation hearing. Young v. U.S., 2004, 863 A.2d 
804. Sentencing And Punishment <£=> 2019 

In federal probation revocation hearings, the 
general rule is that hearsay evidence may be ad- 
mitted in the trial court's discretion if it bears 
sufficient indicia of reliability. Young v. U.S., 
2004, 863 A.2d 804. Sentencing And Punishment 
<S=> 2019 

While the Confrontation Clause dictates the 
manner in which witnesses give testimony in crimi- 
nal trials, commanding not that evidence be reli- 
able but that reliability be assessed by testing in 
the crucible of cross-examination, probation revo- 
cation is governed by the minimum requirements 
of due process, a process flexible enough to consid- 
er evidence including letters, affidavits, and other 
material that would not be admissible in an adver- 
sary criminal trial. Young v. U.S., 2004, 863 A.2d 
804. Constitutional Law <£=> 4733(2); Criminal 
Law <£=> 662.7 

Probation revocation is not a stage of a criminal 
prosecution, and so the full panoply of rights due a 
defendant in a criminal prosecution does not apply 
to such revocation proceedings; rather, probation 
revocation is more in the nature of an administra- 
tive hearing concerned with the probationer's reha- 
bilitation. Young v. U.S., 2004, 863 A.2d 804. 
Sentencing And Punishment <£=> 2009 

Due process gives a probationer at a revocation 
hearing a qualified right to confront and cross- 
examine adverse witnesses unless the hearing offi- 
cer specifically finds good cause for not allowing 
confrontation. Young v. U.S., 2004, 863 A.2d 804. 
Constitutional Law <^ 4733(2) 

For purposes of revocation of probation, proba- 
tion is deemed to have begun on the date of 
sentencing, even if service of the probation has not 
begun. Williams v. U.S., 2003, 832 A2d 158. Sen- 
tencing And Punishment <£=> 1940 

The three-year term of defendant's supervised 
probation was tolled during the 30 days, over ten 
consecutive weekends, on which defendant was in 
jail pursuant to the unsuspended portion of his 
sentence; during those 30 days, defendant was not 
actually under supervision and instead was re- 
manded to custody of Attorney General. Payne v. 
U.S., 2001, 792 A.2d 237. Sentencing And Punish- 
ment <3=> 1946 

Rule announced in United States Parole 
Comm'n v. Noble, that Good Time Credits Act 
(GTCA) did not repeal pre-existing statutory street 
time forfeiture provision, applied retroactively to 
authorize recomputation by Department of Correc- 
tions of sentences of inmates imprisoned following 
revocation of parole, in order to subtract their 
street time credit from total credits against their 
sentences; Court of Appeals reserved question of 
retroactivity in Noble because it was answering 
question of law certified to it from federal court, 
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Note 5 

which court did apply the rule retroactively, and 
case before the Court was not so exceptional as to 
mandate prospective-only application. Davis v. 
Moore, 2001, 772 A.2d '204. Courts <£=> 100(1) 
Possibility of actual prejudice resulting from ret- 
roactive application of decision invalidating regula- 
tion that purported to preserve "street time" credit 
after revocation of parole to parolees whose parole 
might not have been revoked had Board of Parole 
known that they would not receive credit for street 
time did not bar retroactive application of decision 
at issue on due process grounds, as revocation 
decision based on a mistake of law by the Board 
would be vulnerable to challenge in court for abuse 
of discretion. Davis v. Moore, 2001, 772 A.2d 204. 
Courts <&=> 100(1) 

Retroactive application to revoked parolees of 
decision invalidating regulation that purported to 
preserve "street time" credit after revocation of 
parole did not violate due process, where decision 
was not unforeseeable and offenders were on actu- 
al notice of possibility that they might lose street 
time upon revocation of parole; decision at issue 
did not overrule prior case law, employed accepted 
principles of statutory interpretation, and followed 
federal construction of regulation at issue, and 
federal construction had applied to some local re- 
voked parolees since regulation's adoption, at dis- 
cretion of the Attorney General. Davis v. Moore, 
2001, 772 A.2d 204. Constitutional Law <s=» 4838; 
Courts &=> 100(1) 

Retroactive application to revoked parolees of 
decision invalidating administrative regulation that 
purported to preserve "street time" credit after 
revocation of parole did not violate Constitutional 
prohibition against ex post facto laws, where ad- 
ministrative regulation at issue was invalid from its 
inception as directly contrary to pre-existing statu- 
tory street time forfeiture provision. Davis v. 
Moore, 2001, 772 A.2d 204. Courts <3=> 100(1) 

5. Sentence imposition 

Evidence did not support trial court's finding 
that defendant violated condition of his probation, 
based on defendant's conviction for criminal con- 
duct that occurred before his probation began; 
court knew charges were pending at time it im- 
posed probation. Washington v. U.S., 2010, 8 A.3d 
1234. Sentencing and Punishment ®=> 2021 

Unexecuted "backup" portion of partially execut- 
ed sentence could not be imposed, even if defen- 
dant violated conditions of his supervised release, 
where District of Columbia sentencing court had 
not imposed probation, and instead had proceeded 
under mistaken belief that United States Parole 
Commission, which would be supervising defen- 
dant, would be able to impose the unexecuted 
backup sentence. Boykins v. U.S., 2004, 856 A2d 
606. Sentencing And Punishment &* 2032 

In determining whether a fine is a condition of 
probation or a separate penalty, the oral pro- 
nouncement of the judge at the time of sentencing 
controls. Bell v. U.S., 2002, 806 A2d 228. Fines 
©=> 1.5; Sentencing And Punishment <©=> 1974(3) 
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Note 6 
6. Review 

District of Columbia prisoner failed to establish 
his custody, pursuant to second violator warrant, 
was in violation of Constitution, laws, or treaties of 
United States, and thus grant of § 2241 habeas 
relief was not warranted; prisoner had received 
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prison sentence within lawful range, had received 
credit for time served prior to his release on 
probation, and, upon revocation of probation, had 
forfeited all time spent on probation. Foster v. 
Wainwright, 2011, 820 F.Supp.2d 86. Habeas Cor- 
pus <&* 506 



Chapter 4 
Indeterminate Sentences and Paroles, 



Subchapter I. General Provisions. 



Section 

24-401.01. 

24-401.02. 



24-401.03. 
24-403. 

24-403.01. 



Board of Parole — Creation; term of 
members. 

Powers and duties of Board; transfer 
of employees, official records, etc. 
from Board of Parole. 

Rulemaking. 

Indeterminate sentences; life sen- 
tences; minimum sentences. 

Sentencing, supervised release, and 
good time credit for felonies com- 
mitted on or after August 5, 2000. 



Section 

24-403.02. 



24-404. 

24-405. 
24-406. 

24-408. 
24-409. 



Sentencing and good time credit for 
misdemeanors committed on or af- 
ter August 5, 2000. 

Authorization of parole; custody; dis- 
charge. 

Arrest for violation of parole. 

Hearing after arrest; confinement in 
non-District institution. 

Prisoners who may be paroled. 

Federal Parole Board. 



Subchapter I. General Provisions. 



§ 24-401.01. Board of Parole — Creation; term of members. 

Abolished. 

(Apr. 28, 1988, D.C. Law 7-103, § 2, 34 DCR 8279; Aug. 5, 1997, 111 Stat. 745, Pub. L. 105-33, 
§ 11231(b).) 

§ 24-401.02. Powers and duties of Board; transfer of employees, official rec- 
ords, etc, from Board of Parole, 

Abolished. 
(Apr. 28, 1988, D.C. Law 7-103, § 3, 34 DCR 8279; Aug. 5, 1997, 111 Stat. 745, Pub. L. 105-33, 
§ 11231(b).) 

Notes of Decisions 



2. Parole determinations 

District of Columbia Parole Board was final 
decisionmaker for District on matters of parole, 
and therefore, District could be liable for single 
decision of Board in parolee's § 1983 action seeking 
damages for revocation of his parole that violated 
Fifth Amendment due process; under District 
code, Board had broad and exclusive authority in 
decisions regarding parole, Board w T as not con- 
strained by policies made by a higher body, and 
Board's decisions were not subject to review by 
other officials. Singletary v. District of Columbia, 
2011, 800 F.Supp.2d 58, reconsideration denied. 
Civil Rights @» 1351(4) 

District of Columbia Parole Board w T as final 
policymaker for District on matters of parole revo- 
cation, and therefore, District could be held liable 
in parolee's § 1983 action seeking damages for 
revocation of his parole that violated Fifth Amend- 
ment due process; under District code, Board had 



broad and exclusive authority in decisions regard- 
ing parole, and mayor delegated authority to chair- 
man of Board to promulgate rules regarding pa- 
role. Singletary v. District of Columbia, 2011, 800 
F.Supp.2d 58, reconsideration denied. Civil Rights 
<^> 1351(4) 

The action of the Board of Parole chair in rec- 
ommending a set-off date for inmate was protected 
from suit by inmate under the doctrine of judicial 
immunity; the chair's recommendation was part of 
her official duty to decide whether to revoke, 
grant, or deny inmate parole. Hammond v. Quick, 
2003, 829 A.2d 509. Pardon And Parole e=> 56 

4. Due process 

For purposes of due process analysis, an offend- 
er's expectation and reliance interests in sentence 
mistake cases are ordinarily trumped by the 
strong public interest in crime prevention and 
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punishing criminals. Davis v. Moore, 2001, 772 
A.2d 204. Constitutional Law <^> 4726 

§ 24-401.03. Rulemaking. 

Abolished. 

(Apr. 28, 1988, D.C. Law 7-103, § 4, 34 DCR 8279; Aug. 5, 1997, 111 Stat. 745, Pub. L. 105-33, 
§ 11231(b).) 

§ 24-403. Indeterminate sentences; life sentences; minimum sentences. 

Notes of Decisions 

1. Construction with federal law child cruelty; offenses were distinct and did not 
United States Parole Commission (USPC) had merge for sentencing purpose, and statute provid- 
authority to release District of Columbia defendant ed for consecutive sentences for two or more of- 
to parole supervision until expiration of his maxi- fense that arose out of a single criminal act. Brad- 
mum sentence; under law in effect at time of ley v _ U-S ., 2004, 856 A.2d 1157, certiorari denied 
defendant's sentence, judge was required to im- 125 g Ct 2 923 545 U.S 1321, 162 L.Ed.2d 307. 
pose sentence not exceeding maximum period fixed Sentencing And p un i shme nt <S=» 569 
by law and tor minimum period not exceeding one- 
third of maximum sentence imposed, convicted Rule of lenity was not applicable to merge defen- 
person could have been released on parole under dant's sentence enhancement for gun-related of- 
such law at any time after having served the fenses with other sentence enhancement, even 
minimum sentence, and USPC had assumed parole though defendant was sentenced to a maximum 
responsibility of District of Columbia prisoners term of more than his natural life on each count; 
while defendant had been serving his sentence. charges relating to the gun-related offenses were 
Carter-El v. Isaac Fulwood 2011, 819 F.Supp.2d sepaP ate offenses, not the same offense. Sanders 



38. Pardon and Parole &=> 45.1 



v. U.S., 2002, 809 A.2d 584, certiorari denied 123 



4. Merger of offenses S.Ct. 1602, 538 U.S. 937, 155 L.Ed.2d 340, appeal 

The rule of lenity did not require the imposition after new sentencing hearing 975 A2d 165, certio- 

of concurrent sentences for defendant's convictions rari denied 130 S.Ct, 815, 175 L.Ed.2d 572. Sen- 

for simple assault and attempted second-degree fencing And Punishment <&=> 643 

§ 24-403.01. Sentencing, supervised release, and good time credit for felonies 
committed on or after August 5, 2000. 

(a) For any felony committed on or after August 5, 2000, the court shall impose a sentence 
that: 

(1) Reflects the seriousness of the offense and the criminal history of the offender; 

(2) Provides for just punishment and affords adequate deterrence to potential criminal 
conduct of the offender and others; and 

(3) Provides the offender with needed educational or vocational training, medical care, 
and other correctional treatment. 

(b)(1) If an offender is sentenced to imprisonment, or to commitment pursuant to § 24-903, 
under this section, the court shall impose a period of supervision ("supervised release") to 
follow release from the imprisonment or commitment. 

(2) If the court imposes a sentence of more than one year, the court shall impose a term 
of supervised release of: 

(A) Five years, if the maximum term of imprisonment authorized for the offense is 25 
years or more; or 

(B) Three years, if the maximum term of imprisonment authorized for the offense is 
more than one year, but less than 25 years. 

(3) If the court imposes a sentence of one year or less, the court shall impose a term of 
supervised release of: 

(A) Not more than 5 years, if the maximum term of imprisonment authorized for the 
offense is 25 years or more; or 

(B) Not more than 3 years, if the maximum term of imprisonment authorized for the 
offense is more than one year, but less than 25 years. 
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(4) In the case of a person sentenced for an offense for which registration is required by 
the Chapter 40 of Title 22, the court may, in its discretion, impose a longer term of 
super-vised release than that required or authorized by paragraph (2) or (3) of this 
subsection, of: 

(A) Not more than 10 years; or 

(B) Not more than life if the person is required to register for life. 

(5) The term of supervised release commences on the day the offender is released from 
imprisonment, and runs concurrently with any federal, state, or local term of probation, 
parole, or supervised release for another offense to which the offender is subject or 
becomes subject during the term of supervised release. A term of supervised release does 
not run during any period in which the offender is imprisoned in connection with a 
conviction for a federal, state, or local crime unless the period of imprisonment is less than 
30 days. 

(6) Offenders on supervised release shall be subject to the authority of the United States 
Parole Commission until completion of the term of supervised release. The Parole Commis- 
sion shall have and exercise the same authority as is vested in the United States District 
Courts by 18 U.S.C. § 3583(d)-(i), except that: 

(A) The procedures followed by the Parole Commission in exercising such authority 
shall be those set forth in chapter 311 of title 18 of the United States Code; and 

(B) An extension of a term of supervised release under 18 U.S.C. § 3583(e)(2) may be 
ordered only by the court upon motion from the Parole Commission. 

(7) An offender whose term of supervised release is revoked may be imprisoned for a 
period of: 

(A) Not more than 5 years, if the maximum term of imprisonment authorized for the 
offense is life or the offense is specifically designated as a Class A felony; 

(B) Not more than 3 years, if the maximum term of imprisonment authorized for the 
offense is 25 years or more, but less than life and the offense is not specifically 
designated as a Class A felony; 

(C) Not more than 2 years, if the maximum term of imprisonment authorized for the 
offense is 5 years or more, but less than 25 years; or 

(D) Not more than 1 year, if the maximum term of imprisonment authorized for the 
offense is less than 5 years. 

(b-1) If the maximum term of imprisonment authorized for an offense is a term of years, 
the term of imprisonment or commitment imposed by the court shall not exceed the maximum 
term of imprisonment authorized for the offense less the maximum term of imprisonment 
authorized upon revocation of supervised release pursuant to subsection (b)(7) of this section. 
If the maximum term of imprisonment authorized for the offense is up to life or if an offense 
is specifically designated as a Class A felony, the maximum term of imprisonment authorized 
upon revocation of supervised release pursuant to subsection (b)(7) shall not be deducted from 
the maximum term of imprisonment or commitment authorized for such offense. 

(b-2)(l) The court may impose a sentence in excess of 60 years for first degree murder or 
first degree murder while armed, 40 years for second degree murder or second degree 
murder while armed, or 30 years for armed carjacking, first degree sexual abuse, first degree 
sexual abuse while armed, first degree child sexual abuse or first degree child sexual abuse 
while armed, only if: 

(A) Thirty-days prior to trial or the entry of a plea of guilty, the prosecutor files an 
indictment or information with the clerk of the court and a copy of such indictment or 
information is served on the person or counsel for the person, stating in writing one or 
more aggravating circumstances to be relied upon; and 

(B) One or more aggravating circumstances exist beyond a reasonable doubt. 

(2) Aggravating circumstances for first degree murder are set forth in § 22-2104.01. 

Aggravating circumstances for first degree sexual abuse and first degree child sexual abuse 

are set forth in § 22-3020. In addition, for all offenses, aggravating circumstances include: 

(A) The offense was committed because of the victim's race, color, religion, national 

origin, sexual orientation, or gender identity or expression (as defined in 

§ 2-1401.02(12A); 
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(B) The offense was committed because the victim was or had been a witness in any 
criminal investigation or judicial proceeding or was capable of providing or had provided 
assistance in any criminal investigation or judicial proceeding; 

(C) The offense was committed for the purpose of avoiding or preventing a lawful 
arrest or effecting an escape from custody; 

(D) The offense was especially heinous, atrocious, or cruel; 
.(E) The offense involved a drive-by or random shooting; 

(F) The offense was committed after substantial planning; 

(G) The victim was less than 12 years old or more than 60 years old or vulnerable 
because of mental or physical infirmity; or 

(H) Except where death or serious bodily injury is an element of the offense, the 

victim sustained serious bodily injury as a result of the offense. 

(3) This section does not limit the imposition of a maximum sentence of up to life 
imprisonment without possibility of release authorized by § 22-1804a; § 22-2104.01; 
§ 22-2106; and § 22-3020. 

(c) A sentence under this section of imprisonment, or of commitment pursuant to § 24-903, 
shall be for a definite term, which shall not exceed the maximum term allowed by law or be 
less than any minimum term required by law. A person sentenced under this section to 
imprisonment, or to commitment pursuant to § 24-903, for such a felony shall serve the term 
of imprisonment or commitment specified in the sentence, less any time credited toward 
service of the sentence under subsection (d) of this section. 

(d) A person sentenced to imprisonment, or to commitment pursuant to § 24-903, under 
this section may receive good time credit toward service of the sentence only as provided in 
18 U.S.C. § 3624(b). 

(d-l)(l) A person sentenced to imprisonment under this section for a nonviolent offense 
may receive up to a one-year reduction in the term the person must otherwise serve if the 
person successfully completes a substance abuse treatment program in accordance with 18 
U.S.C. § 3621(e)(2). 

(2) For the purposes of this subsection, the term "nonviolent offense' 7 means any crime 
other than those included within the definition of "crime of violence" in § 23-1331(4). 

(e) The sentence imposed under this section on a person convicted of assault with intent to 
commit first or second degree sexual abuse or child sexual abuse in violation of § 22-401, or 
of armed robbery in violation of § 22-4502, shall be not less than 2 years if the violation 
occurs after the person has been convicted in the District of Columbia or elsewhere of a crime 
of violence as defined in § 22^501, providing for the control of dangerous weapons in the 
District of Columbia. The sentence imposed under this section on a person convicted of first 
or second degree sexual abuse or child sexual abuse in violation of § 22-3002, § 22-3003, or 
§ 22-3008 through § 22-3010, shall not be less than 7 years if the violation occurs after the 
person has been convicted in the District of Columbia or elsewhere of a crime of violence, as 
so defined. 

(f) The sentence imposed under this section shall not be less than 1 year for a person 
convicted of: 

(1) Assault with a dangerous weapon on a police officer in violation of § 22-405, 
occurring after the person has been convicted of a violation of that section or of a felony, 
either in the District of Columbia or in another jurisdiction; 

(2) Illegal possession of a pistol in violation of § 22^4503, occurring after the person has 
been convicted of violating that section; or 

(3) Possession of the implements of a crime in violation of § 22-2501, occurring after the 
person has been convicted of a violation of that section or of a felony, either in the District 
of Columbia or in another jurisdiction. 

(July 15, 1932, 47 Stat 697, ch. 492, § 3a, as added Oct. 10, 1998, D.C. Law 12-165, § 2, 45 DCR 2980; 
June 8, 2001, D.C. Law 13-302, § 8(a), 47 DCR 7249; June 19, 2001, D.C. Law 13-313, § 21(c) 48 DCR 
1873; May 24, 2005, D.C. Law 15-357, § 302, 52 DCR 1999; June 25, 2008, D.C. Law 17-177, § 14, 55 
DCR 3696.) 
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Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 13-302, in subsec. (a), substituted 
"For" for "Notwithstanding any other provision of 
law, for"; rewrote subsec. (b) which had read: 

"(b) If an offender is sentenced to imprison- 
ment, or to commitment pursuant to § 24-903, 
under this section, the court shall impose an ade- 
quate period of supervision to follow release from 
the imprisonment or commitment;' 
; added subsecs. (b-1) and (b-2); and, in subsec. 
(c), in the first sentence, substituted "A" for "In 
the case of a felony described in § 24-1 12(h)", and, 
in the second sentence, deleted "for such a felony" 
preceding "shall serve the term". 

D.C. Law 13-313, in subsec. (b-2)(l), substituted 
"first degree child sexual abuse or first degree 
child sexual abuse while armed" for "first degree 
child sexual abuse or first degree sexual abuse 
while armed". 

D.C. Law 15-357 added subsec. (d-1). 

D.C. Law 17-177, in subsec. (b-2)(2)(A), substi- 
tuted "national origin, sexual orientation, or gen- 
der identity or expression (as defined in 
§ 2-1401. 02(12A))" for "national origin or sexual 
orientation". 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 8(a) of the Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 13-462, November 7, 2000, 47 DCR 9443). 

For temporary (90 day) amendment of section, 
see § 8(a) of Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 14-2, February 2, 2001, 48 DCR 2239). 

For temporary (90 clay) amendment of section, 
see § 8(a) of Sentencing Reform Second Congres- 



sional Review Emergency Amendment Act of 2001 
(D.C. Act 14-51, May 2, 2001, 48 DCR 4370). 

Legislative History of Laws 

Law 13-302, the "Sentencing Reform Amend- 
ment Act of 2000", was introduced in Council and 
assigned Bill No. 13-696, which was referred to the 
Committee on the Judiciary. The Bill was adopted 
on first and second readings on June 26, 2000, and 
July 11, 2000, respectively. Signed by the Mayor 
on August 2, 2000, it was assigned Act No. 13^06 
and transmitted to both Houses of Congress for its 
review. D.C. Law 13-302 became effective on 
June 8, 2001. 

Law 13-313, the "Technical Amendment Act of 
2000," was introduced in Council and assigned Bill 
No. 13-879, which was referred to the Committee 
on the Whole. The Bill was adopted on first and 
second readings on December 5, 2000, and Decem- 
ber 19, 2000, respectively. Signed by the Mayor 
on January 19, 2001, it was assigned Act No. 
13-574 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 13-313 became 
effective on June 19, 2001. 

Law 15-357, the "Omnibus Public Safety Ex- 
offender Self-sufficiency Reform Amendment Act 
of 2004", was introduced in Council and assigned 
Bill No. 15-785, which was referred to the Com- 
mittee on Judiciary. The Bill was adopted on first 
and second readings on November 9, 2004, and 
December 21, 2004, respectively. Signed by the 
Mayor on January 19, 2005, it was assigned Act 
No. 15-744 and transmitted to both Houses of 
Congress for its review. D.C. Law 15-357 became 
effective on May 24, 2005. 

For Law 17-177, see notes following § 24-112. 



Notes of Decisions 



In general 1 
Concurrent terms 
Validity \ 



% Validity 

Defendant did not waive on appeal of trial 
court's denial of his motions to correct, vacate, or 
set aside his sentences on his numerous convictions 
his argument that sentencing statute providing 
that a court "shall" impose a sentence reflecting 
the seriousness of the offense, providing for just 
punishment, and providing educational or vocation- 
al training, imposed a mandatory duty on court to 
select a type of institution that provided for all of 
the enumerated factors, though he failed to rely on 
the statute in his motion or to argue it during 
sentencing hearings, as everyone present at each 
hearing, including the judges, was discussing and 
contemplating these enumerated factors. Johnson 
v. U.S., 2011, 26 A3d 758. Criminal Law ©=> 
1042.7(2) 

Though indeterminate sentences received by de- 
fendant, when trial court corrected previous illegal 



determinate sentences, increased the maximum 
amount of time defendant could potentially serve, 
the corrective sentences did not violate Fifth 
Amendment prohibition against double jeopardy, 
as defendant could also serve less time under the 
corrective sentences. Phenis v. U.S., 2006, 909 
A.2d 138. Double Jeopardy <^> 112.1 

1. In general 

Petitioner failed to allege facts sufficient to sup- 
port assertion that Moorish-Americans were disad- 
vantaged by United States Parole Commission's 
(USPC) enforcement of District of Columbia's su- 
pervised release statute, as required to state equal 
protection claim against USPC. Smallwood v. 
U.S. Parole Com'n, 2011, 777 F.Supp.2d 148. Con- 
stitutional Law ©^ 3304; Pardon And Parole ©^ 
45.1 

United States Parole Commission (USPC) did 
not violate separation of powers doctrine by issu- 
ing, pursuant to District of Columbia's supervised 
release statute, warrants for parolee's arrest or by 
finding probable cause to believe parolee commit- 
ted offense as charged, since USPC exercised no 
judicial function and had no authority to impose 
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prison sentence upon conviction of crime. Small- 
wood v. U.S. Parole Com'n, 2011, 777 F.Supp.2d 
148. Constitutional Law <S=> 2623; Pardon and 
Parole ®=» 77.1; Pardon and Parole ®= 81 

Under District of Columbia law, discretionary 
conditions of supervised release are imposed not 
by the trial court, but by an independent adminis- 
trative agency, the United States Parole Commis- 
sion, which has statutory discretion to impose any 
condition it considers to be appropriate. Denson 
v. U.S., 2006, 918 A.2d 1193. Sentencing And 
Punishment <&=> 1962 

Unexecuted "backup" portion of partially execut- 
ed sentence could not be imposed, even if defen- 
dant violated conditions of his supervised release, 
where District of Columbia sentencing court had 
not imposed probation, and instead had proceeded 
under mistaken belief that United States Parole 
Commission, which would be supervising defen- 
dant, would be able to impose the unexecuted 
backup sentence. Boykins v. U.S., 2004, 856 A.2d 
606. Sentencing And Punishment <^> 2032 

3. Concurrent terms 

Sentencing judges, in imposing prison sentences 
on defendant in two matters, i.e., 24 months for 
assault with a dangerous weapon (ADW) and 60 
months for possession of a firearm during a crime 
of violence (PFCV) in first matter, to run concur- 
rently, and 276 months in second matter on convic- 
tions for kidnapping, first-degree sexual abuse, and 
robbery, to run consecutively to sentence in first 



matter, did not abuse their discretion in declining 
to send defendant, who was eligible for special 
education services, to a treatment facility rather 
than an adult prison, as judges appropriately bal- 
anced factors set forth in statute providing that a 
court "shall" impose a sentence reflecting serious- 
ness of offense, providing for just punishment, and 
providing educational or vocational training, and 
determined that defendant posed too great a dan- 
ger to the community to sentence him to a treat- 
ment facility. Johnson v. U.S., 2011, 26 A.3d 758. 
Prisons <s= 220 

If an offender violates the conditions of proba- 
tion, following split sentence under Truth in Sen- 
tencing Act imposing probation and suspending 
supervised release, the term of supervised release 
would take immediate effect upon "release from 
imprisonment"; at that time, defendant would no 
longer be under court supervision, but subject 
solely to supervision by the U.S. Parole Commis- 
sion, which could under its rules, revoke super- 
vised release and impose a further term of impris- 
onment pursuant to statute. Richardson v. U.S., 
2007, 927 A.2d 1137. Sentencing And Punishment 
<Z=> 2034 

Truth in Sentencing Act does not permit concur- 
rent terms of probation and supervised release; 
when imposing such a split sentence, trial court 
must suspend the term of supervised release in its 
entirety. Richardson v. U.S., 2007, 927 A.2d 1137. 
Sentencing And Punishment <&* 1938 



§ 24-403.02. Sentencing and good time credit for misdemeanors committed on 
or after August 5, 2000. 

A sentence of incarceration, or of commitment pursuant to § 24-903, for a misdemeanor 
committed on or after August 5, 2000, shall be for a definite term, which shall not exceed the 
maximum term allowed by law. A person sentenced to incarceration, or to commitment 
pursuant to § 24-903, under this section, shall serve the term of incarceration or commitment 
specified in the sentence, less any time credited toward service of the sentence as provided in 
§ 24-221.01 through § 24-221.05. 
(July 15, 1932, 47 Stat. 697, ch. 492, § 3b, as added June 8, 2001, D.C. Law 13-302, § 8(b), 47 DCR 7249.) 



Historical and 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 8(b) of the Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 13-462, November 7, 2000, 47 DCR 9443). 

For temporary (90 day) addition of section, see 
§ 8(b) of Sentencing Reform Congressional Re- 
view Emergency Amendment Act of 2001 (D.C. 
Act 14-2, February 2, 2001, 48 DCR 2239). 



Statutory Notes 

For temporary (90 day) addition of section, see 
§ 8(b) of Sentencing Reform Second Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 14-51, May 2, 2001, 48 DCR 4370). 

Legislative History of Laws 

For Law 13-302, see notes following 
§ 24-403.01. 



§ 24-404. Authorization of parole; custody; discharge. 

(a) Whenever it shall appear to the United States Parole Commission ("Commission") that 
there is a reasonable probability that a prisoner will live and remain at liberty without 
violating the law, that his or her release is not incompatible with the welfare of society, and 
that he or she has seived the minimum sentence imposed or the prescribed portion of his or 
her sentence, as the case may be, the Commission may authorize his or her release on parole 
upon such terms and conditions as the Commission shall from time to time prescribe. While 
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on parole, a parolee shall remain in the legal custody and under the control of the Attorney 
General of the United States or his or her authorized representative until: 

(1) The expiration of the maximum of the term or terms specified in his or her sentence 
without regard to good time allowance; or 

(2) The Commission terminates legal custody over such parolee under subsection (a-1) of 
this section. 

(a-l)(l) Upon its own motion or upon request of a parolee, the Commission may terminate 
legal custody over the parolee before expiration of the parolee's sentence. 

(2) Two years after a parolee's r-elease on parole, and at least annually thereafter, the 
Commission shall review that parolee's status to determine the need for continued legal 
custody and may terminate legal custody over the parolee if, in its discretion, the 
Commission determines that continued legal custody is no longer needed. 

(3) Five years after a parolee's release on parole, the Commission shall terminate legal 
custody over the parolee unless the Commission determines, after a hearing, that legal 
custody of the parolee should not be terminated because there is a likelihood that the 
parolee will violate any criminal law. 

(4) If the Commission does not terminate legal custody under paragraph (3) of this 
subsection, the Commission: 

(A) May conduct a hearing annually, if the parolee so requests, to determine whether 
to terminate legal custody of the parolee; and 

(B) Shall conduct a heaiing every 2 years to determine whether to terminate legal 
custody of the parolee. 

(5) In calculating a time period under this subsection, the Commission shall exclude: 

(A) Any period of release on parole before the most recent such release; and 

(B) Any period served in confinement on any other sentence. 

(a-2)(l) The provisions of subsection (a-1) of this section shall apply to a person who is on 
parole on or after May 20, 2009. 

(2) For a person released on parole prior to May 20, 2009, determinations by the 
Commission whether to terminate legal custody under subsection (a-l)(2) or (3) of this 
section, as applicable, shall be made within one year after May 20, 2009. 

(b) Notwithstanding the provisions of subsections (a), (a-1), and (a-2) of this section, the 
Council of the District of Columbia may promulgate rules and regulations under which the 
Commission, in its discretion, may discharge a parolee from supervision prior to the 
expiration of the maximum term or terms for which he was sentenced. 

(July 15, 1932, 47 Stat. 697, ch. 492, § 4; June 6, 1940, 54 Stat. 242, ch. 254, § 3; July 17, 1947, 61 Stat. 
378,' ch. 263, § 3; May 22, 1965, 79 Stat. 113, Pub. L. 89-24, § 1; May 20, 2009, D.C. Law 17-389, § 3(a), 
56 DCR 1196.) 

Historical and Statutory Notes 

Effect of Amendments scribed portion of his sentence, as the case may be, 

D.C. Law 17-389 rewrote subsec. (a); added the Board may authorize his release on parole 

subsecs. (a-1) and (a-2); and, in subsec. (b), substi- upon such terms and conditions as the Board shall 

tuted "subsections (a), (a-1), and (a-2)" for "sub- from time to time prescribe. While on parole, a 

section (a)" and substituted "Commission" for prisoner shall remain in the legal custody and 

"Board of Parole". Prior to amendment, subsec. under the control of the Attorney General of the 

(a) read as follows: United States or his authorized representative un- 

u/ x „ n ■,. i n i. 4-u T5 j i? til the expiration of the maximum of the term or 

"(a) Whenever it shall appear to the Board of termg * fa ^ ^^ ^^ to 

Parole that here is a reasonable probability that a ^ allowance ." 

prisoner will live and remain at liberty without & 

violating the law, that his release is not incompati- Legislative History of Laws 

ble with the welfare of society, and that he has For Law 17-389, see notes following 

served the minimum sentence imposed or the pre- § 24-221.03. 

Notes of Decisions 

1. Construction and application valid statute or regulation but by the mistaken 

Expectation of early release from prison, or representations of officials does not without more 
from service of a sentence, that is induced not by a 
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give rise to a liberty interest entitled to protection 
under the Due Process Clause. Davis v. Moore, 
2001, 772 A.2d 204. Constitutional Law <^> 4830 

2. Discretion of board 

Assuming that due process required that the 
District of Columbia Board of Parole (BOP) exer- 
cise discretion before revoking parole for failure to 
report, there was no due process violation on that 
ground; record showed that the Board did not 
revoke parolee's parole solely and mechanically 
upon its finding he violated a condition of parole 
that he report to parole office, but that it consid- 
ered both the seriousness of the violation and the 
mitigating factors he advanced. Duckett v. Quick, 
C.A.D.C.2002, 282 F.3d 844, 350 U.SApp.D.C. 217, 
certiorari denied 123 S.Ct. 247, 537 U.S. 863, 154 
L.Ed.2d 104. Constitutional Law ©==> 4838; Par- 
don And Parole <£=> 91 

5. Revocation of parole 

Parolee did not show that revocation of parole 
by the District of Columbia Board of Parole (BOP) 
violated substantive due process on ground it total- 
ly lacked evidentiary support; Board had before it 
parolee's admission that he failed to report, and his 
parole officer's statement that he had instructed 
parolee upon his release to report back to him on 
particular date. Duckett v. Quick, C.A.D.C.2002, 
282 F.3d 844, 350 U.SApp.D.C. 217, certiorari 
denied 123 S.Ct. 247, 537 U.S. 863, 154 L.Ed.2d 
104. Constitutional Law <3^ 4838; Pardon And 
Parole <^> 90 

Parolee did not establish that he was denied the 
right to confront and cross-examine adverse wit- 
nesses because the District of Columbia Board of 
Parole (BOP) did not allow him to cross-examine 
his parole officer and did not find good cause why 
he should not be allowed to do so; there was no 
indication that parolee, who was represented by 
counsel at the revocation hearing, asked to cross- 
examine his parole officer. Duckett v. Quick, 
C.A.D.C.2002, 282 F.3d 844, 350 U.SApp.D.C. 217, 
certiorari denied 123 S.Ct. 247, 537 U.S. 863, 154 
L.Ed.2d 104. Pardon And Parole <£=> 90 

Habeas petitioner was not entitled to 25 months 
of sentence credit on contention that he was mis- 
takenly released into the community after serving 
prison term in foreign jurisdiction because District 
of Columbia officials failed to file parole violation 
warrant as a detainer in foreign jurisdiction; fail- 
ure to lodge detainer was merely simple neglect, 
and manner in which petitioner re-entered the 
District's justice system was inconsistent with no- 
tion that he successfully readjusted to the commu- 
nity, as he was arrested and charged with first- 
degree sexual abuse of a 13-year-old child, an act 
that he admitted at the parole revocation hearing. 
Wells v. U.S., 2002, 802 A.2d 352. Sentencing Arid 
Punishments 1174 

A parole revocation healing is subject to mini- 
mal constitutional due process protections, which 
include: (1) written notice of claimed violations of 
parole; (2) disclosure of evidence against parolee; 
(3) opportunity to be heard in person and to pres- 
ent witnesses and documentary evidence; (4) right 



§ 24-404 

Note 5 

to confront and cross-examine adverse witnesses, 
unless hearing officer specifically finds good cause 
for not allowing confrontation; (5) neutral and 
detached hearing body such as traditional parole 
board, members of which need not be judicial 
officers or lawyers; and (6) written statement by 
factfinders as to evidence relied on and reasons for 
revoking parole. Nixon v. Quick, 2001, 781 A.2d 
754. Pardon And Parole <©=> 85; Pardon And 
Parole <3=» 88; Pardon And Parole <©=> 90 

A person on parole who is subject to revocation 
must have an effective opportunity to rebut the 
allegations against him. Nixon v. Quick, 2001, 781 
A.2d 754. Pardon And Parole <®=» 88 

Upon request, a person who is providing adverse 
information at the parole revocation hearing should 
be made available for cross examination in the 
presence of the parolee. Nixon v. Quick, 2001, 781 
A.2d 754. Pardon And Parole <£=> 90 

Although a parole revocation hearing is not a 
criminal prosecution and does not have ail of the 
safeguards of a criminal trial, the rights of con- 
frontation and cross-examination are among the 
minimum requirements of due process in such a 
proceeding. Nixon v. Quick, 2001, 781 A.2d 754. 
Pardon And Parole &* 88 

If an informant would be subjected to risk of 
harm if his identity were disclosed, he need not be 
subjected to confrontation and cross-examination 
at the parole revocation hearing. Nixon v. Quick, 
2001, 781 A.2d 754. Pardon And Parole <3=> 90 

The parolee's right to scrutinize documents con- 
taining incriminating information that will be used 
against him at his parole revocation hearing is just 
as important as his right to question adverse wit- 
nesses. Nixon v. Quick, 2001, 781 A2d 754. Par- 
don And Parole <3=> 77.1 

The parolee, whose due process liberty interest 
is at stake, and society, have an interest in not 
having parole revoked because of erroneous infor- 
mation or because of an erroneous evaluation of 
the need to revoke parole, given the breach of 
parole conditions. Nixon v. Quick, 2001, 781 A2d 
754. Pardon And Parole <3=> 77.1 

The very purpose of notice and a hearing is to 
permit a parolee the opportunity to contest the 
facts and present a defense or mitigating factors at 
the parole revocation hearing. Nixon v. Quick, 
2001, 781 A.2d 754. Pardon And Parole <^> 85 

The safety exception for protecting the infor- 
mant's identity at a parole revocation hearing logi- 
cally extends to documentary information. Nixon 
v. Quick, 2001, 781 A.2d 754. Pardon And Parole 
<3=>90 

The safety exception regarding disclosure of 
documentary information at a parole revocation 
hearing requires the Parole Board to disclose to 
the parolee so much of the substance of the infor- 
mants' accusatory statements as it finds consistent 
with their safety. Nixon v. Quick, 2001, 781 A2d 
754. Pardon And Parole <&=> 90 

Parole Board's mere determination that com- 
plaining witness at parole revocation hearing, 
whose identity was already known to parolee, was 
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concerned for her safety did not support Board's 
restriction of parolee's right to confront and cross- 
examine the witness. Nixon v. Quick, 2001, 781 
A.2d 754. Pardon And Parole <&* 88 

A parolee's confrontation rights at the parole 
revocation hearing cannot be satisfied by allowing 
counsel to be present to cross-examine the witness; 
the parolee has the right to be personally present. 
Nixon v. Quick, 2001, 781 A.2d 754. Pardon And 
Parole e=> 88 

Neither the parolee's nor the government's in- 
terest is fostered by the risk of parole revocation 
based on erroneous impressions or conclusions 
grounded on innuendo or exaggeration, as distin- 
guished from verified facts. Nixon v. Quick, 2001, 
781. A.2d 754. Pardon And Parole <3=> 77.1 

At a parole revocation hearing, the Parole Board 
engages in a two-step analysis: it first makes a 
factual determination whether a parole violation 
occurred, and if it finds such a violation, it exercis- 
es its discretion to select an appropriate sanction. 
Nixon v. Quick, 2001, 781 A.2d 754. Pardon And 
Parole <&=> 77.1 

Parolee's admission that he broke into victim's 
home and that he violated the protective order that 
victim had obtained established a violation of pa- 
role. Nixon v. Quick, 2001, 781 A2d 754. Pardon 
And Parole &* 90 

The parole revocation hearing must be provided 
within a reasonable time after a parolee is taken 
into custody. Nixon v. Quick, 2001, 781 A2d 754. 
Pardon And Parole <&=> 84 

Retroactive application to revoked parolees of 
decision invalidating administrative regulation that 
purported to preserve "street time" credit after 
revocation of parole did not violate Constitutional 
prohibition against ex post facto laws, where ad- 
ministrative regulation at issue was invalid from its 
inception as directly contrary to pre-existing statu- 
tory street time forfeiture provision. Davis v. 
Moore, 2001, 772 A.2d 204. Courts €=> 100(1) 

Retroactive application to revoked parolees of 
decision invalidating regulation that purported to 
preserve "street time" credit after revocation of 
parole did not violate due process, where decision 
was not unforeseeable and offenders w r ere on actu- 
al notice of possibility that they might lose street 
time upon revocation of parole; decision at issue 
did not overrule prior case law, employed accepted 
principles of statutory interpretation, and followed 
federal construction of regulation at issue, and 
federal construction had applied to some local re- 
voked parolees since regulation's adoption, at dis- 
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cretion of the Attorney General. Davis v. Moore, 
2001, 772 A.2d 204. Constitutional Law <&=> 4838; 
Courts <£=> 100(1) 

Frustration of inmates' reasonable expectation 
of release on date certain, occasioned by recalcula- 
tion of their sentences, in accordance with judicial 
construction of relevant statute and regulation, to 
subtract street time credit from their total credits 
against sentence, although regrettable, did not rise 
to level of due process violation, absent other, 
more tangible prejudice. Davis v. Moore, 2001, 
772 A.2d 204. Constitutional Law <s=> 4830; Par- 
don And Parole <&=> 76 

Rule announced in United States Parole 
Comm'n v. Noble, that Good Time Credits Act 
(GTCA) did not repeal pre-existing statutory street 
time forfeiture provision, applied retroactively to 
authorize recomputation by Department of C Direc- 
tions of sentences of inmates imprisoned following 
revocation of parole, in order to subtract their 
street time credit from total credits against their 
sentences; Court of Appeals reserved question of 
retroactivity in Noble because it was answering 
question of law certified to it from federal court, 
which court did apply the rule retroactively, and 
case before the Court was not so exceptional as to 
mandate prospective-only application. Davis v. 
Moore, 2001, 772 A.2d 204. Courts &* 100(1) 

7. Credit for time served on parole 

Because District of Columbia prisoner was serv- 
ing a mandatoiy minimum term of five years, good 
time credit could not have advanced his parole 
eligibility date, and an award of good time credit 
would have had no effect on the length of time 
prisoner was subject to supervision by the United 
States Parole Commission (USPC). Coachman v. 
U.S. Parole Com'n, 2011, 2011 WL 4590785. Par- 
don and Parole <£=> 50 

8. Rules and regulations 

District of Columbia Board of Parole (BOP) did 
not deny parolee due process when it failed to 
comply with District of Columbia regulation re- 
quiring that it discuss in its written parole revoca- 
tion decision its consideration of each factor listed 
in parole revocation regulation, as procedures re- 
quired for procedural due process derive from the 
Constitution, not from local or municipal regula- 
tion. Duckett v. Quick, C.AD.C.2002, 282 F.3d 
844, 350 U.S.App.D.C. 217, certiorari denied 123 
S.Ct, 247, 537 U.S. 863, 154 L.Ed.2d 104. Consti- 
tutional Law <^> 4838; Pardon And Parole <£=> 91 



§ 24-405. Arrest for violation of parole. 

Notes of Decisions 



4. Hearings 

A parole revocation hearing is subject to mini- 
mal constitutional due process protections, which 
include: (1) written notice of claimed violations of 
parole; (2) disclosure of evidence against parolee; 
(3) opportunity to be heard in person and to pres- 



ent witnesses and documentary evidence; (4) right 
to confront and cross-examine adverse witnesses, 
unless hearing officer specifically finds good cause 
for not allowing confrontation; (5) neutral and 
detached hearing body such as traditional parole 
board, members of which need not be judicial 
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officers or lawyers; and (6) written statement by 
factfinders as to evidence relied on and reasons for 
revoking parole. Nixon v. Quick, 2001, 781 A.2d 
754. Pardon And Parole <^ 85; Pardon And 
Parole ^ 88; Pardon And Parole &=> 90 

A person on parole who is subject to revocation 
must have an effective opportunity to rebut the 
allegations against him. Nixon v. Quick, 2001, 781 
A.2d 754. Pardon And Parole &=> 88 

Upon request, a person who is providing adverse 
information at the parole revocation hearing should 
be made available for cross examination in the 
presence of the parolee. Nixon v. Quick, 2001, 781 
A.2d 754. Pardon And Parole &=> 90 

Although a parole revocation hearing is not a 
criminal prosecution and does not have all of the 
safeguards of a criminal trial, the rights of con- 
frontation and cross-examination are among the 
minimum requirements of due process in such a 
proceeding. Nixon v. Quick, 2001, 781 A.2d 754. 
Pardon And Parole <£=> 88 

If an informant would be subjected to risk of 
harm if his identity were disclosed, he need not be 
subjected to confrontation and cross-examination 
at the parole revocation hearing. Nixon v. Quick, 
2001, 781 A.2d 754. Pardon And Parole <3=> 90 

The parolee's right to scrutinize documents con- 
taining incriminating information that will be used 
against him at his parole revocation hearing is just 
as important as his right to question adverse wit- 
nesses. Nixon v. Quick, 2001, 781 A.2d 754. Par- 
don And Parole <^> 77.1 

The parolee, whose due process liberty interest 
is at stake, and society, have an interest in not 
having parole revoked because of erroneous infor- 
mation or because of an erroneous evaluation of 
the need to revoke parole, given the breach of 
parole conditions. Nixon v. Quick, 2001, 781 A.2d 
754. Pardon And Parole <^ 77.1 

The very purpose of notice and a hearing is to 
permit a parolee the opportunity to contest the 
facts and present a defense or mitigating factors at 
the parole revocation hearing. Nixon v. Quick, 
2001, 781 A.2d 754. Pardon And Parole <^> 85 

The safety exception for protecting the infor- 
mant's identity at a parole revocation hearing logi- 
cally extends to documentary information. Nixon 
v. Quick, 2001, 781 A.2d 754* Pardon And Parole 
e=90 

The safety exception regarding disclosure of 
documentary information at a parole revocation 
hearing requires the Parole Board to disclose to 



the parolee so much of the substance of the infor- 
mants' accusatory statements as it finds consistent 
with their safety. Nixon v. Quick, 2001, 781 A.2d 
754. Pardon And Parole <3=> 90 

Parole Board's mere determination that com- 
plaining witness at parole revocation hearing, 
whose identity was already known to parolee, was 
concerned for her safety did not support Board's 
restriction of parolee's right to confront and cross- 
examine the witness. Nixon v. Quick, 2001, 781 
A.2d 754. Pardon And Parole ©=> 88 

A parolee's confrontation rights at the parole 
revocation hearing cannot be satisfied by allowing 
counsel to be present to cross-examine the witness; 
the parolee has the right to be personally present. 
Nixon v. Quick, 2001, 781 A.2d 754. Pardon And 
Parole <&=> 88 

Neither the parolee's nor the government's in- 
terest is fostered by the risk of parole revocation 
based on erroneous impressions or conclusions 
grounded on innuendo or exaggeration, as distin- 
guished from verified facts. Nixon v. Quick, 2001, 
781 A.2d 754. Pardon And Parole <&=> 77.1 

At a parole revocation hearing, the Parole Board 
engages in a two-step analysis: it first makes a 
factual determination whether a parole violation 
occurred, and if it finds such a violation, it exercis- 
es its discretion to select an appropriate sanction. 
Nixon v. Quick, 2001, 781 A.2d 754. Pardon And 
Parole <£^ 77.1 

Parolee's admission that he broke into victim's 
home and that he violated the protective order that 
victim had obtained established a violation of pa- 
role. Nixon v. Quick, 2001,781 A.2d 754. Pardon 
And Parole <^> 90 

The parole revocation hearing must be provided 
within a reasonable time after a parolee is taken 
into custody. Nixon v. Quick, 2001, 781 A.2d 754. 
Pardon And Parole <^> 84 

6. Jurisdiction 

Government did not lose jurisdiction over parol- 
ee by failing to execute parole violation warrant 
until some 25 months after parolee was released 
from prison in foreign jurisdiction; District of Co- 
lumbia parole officials were not obliged to execute 
the warrant before parolee's release by foreign 
authorities, and even then due process did not 
require them to act so long as parolee still had two 
unexecuted, in fact wholly unserved, District of 
Columbia sentences that served as the basis for 
the parole violation. Wells v. U.S., 2002, 802 A.2d 
352. Pardon And Parole <^> 81 



§ 24-406. Hearing after arrest; confinement in non-District institution. 

(a) When a prisoner has been retaken upon a warrant issued by the United States Parole 
Commission ("Commission"), he shall be given an opportunity to appear before the Commis- 
sion, a member thereof, or an examiner designated by the Commission. At such hearing he 
may be represented by counsel. The Commission may then, or at any time in its discretion, 
revoke the parole or modify the terms and conditions thereof. If the order of parole shall be 
revoked, the prisoner, unless subsequently reparoled, shall serve the remainder of the 
sentence originally imposed less any commutation for good conduct which may be earned by 
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him after his return to custody. For the purpose of computing commutation for good 
conduct, the remainder of the sentence originally imposed shall be considered as a new 
sentence. 

(b) Repealed. 

(c)(1) Except as provided in paragraphs (2) and (3) of this subsection, a parolee shall 
receive credit toward completion of the sentence for all time served on parole. 

(2) If a parolee is convicted of a crime committed during a period of parole, the 
Commission: 

(A) Shall order that the parolee not receive credit for that period of parole if the crime 
is punishable by a term of imprisonment of more than one year; or 

(B) Shall order that the parolee not receive credit for that period of parole if the crime 
is punishable by a term of imprisonment of one year or less unless the Commission 
determines that such forfeiture of credit is not necessary to protect the public welfare. 

(3) If, during the period of parole, a parolee intentionally refuses or fails to respond to 
any reasonable request, order, summons, or warrant of the Commission or any member or 
agent of the Commission, the Commission may order that the parolee not receive credit for 
the period of time that the Commission determines that the parolee failed or refused to 
respond to such a request, order, summons, or warrant. 

(d) The provisions of subsection (c) of this section shall apply only to any period of parole 

that is being served on or after May , 2009, and shall not apply to any period of parole that 

w T as revoked prior to May , 2009. 

(Julv 15, 1932, 47 Stat. 698, ch. 492, § 6; June 6, 1940, 54 Stat. 242, ch. 254, § 5; July 17, 1947, 61 Stat. 
379,'ch. 263, § 5; May 20, 2009, D.C. Law 17-389, § 3(b), 56 DCR 1196.) 



Effect of Amendments 

D.C. Law 17-389 rewrote the section, which had 
read as follows: 



Historical and Statutory Notes 

considered as a new sentence. The time a prison- 
er was on parole shall not be taken into account to 
diminish the time for which he was sentenced. 



"(a) When a prisoner has been retaken upon a 
warrant issued by the Board of Parole, he shall be 
given an opportunity to appear before the Board, a 
member thereof, or an examiner designated by the 
Board. At such hearing he may be represented by 
counsel. The Board may then, or at any time in 
its discretion, terminate the parole or modify the 
terms and conditions thereof. If the order of 
parole shall be revoked, the prisoner, unless subse- 
quently reparoled, shall serve the remainder of the 
sentence originally imposed less any commutation 
for good conduct which may be earned by him 
after his return to custody. For the purpose of 
computing commutation for good conduct, the re- 
mainder of the sentence originally imposed shall be 



"(b) In the event a prisoner is confined in, or as 
a parolee is returned to a penal or correctional 
institution other than a penal or correctional insti- 
tution of the District of Columbia, the Board of 
Parole created by § 723a of Title 18, United States 
Code, shall have and exercise the same power and 
authority as the Board of Parole of the District of 
Columbia had the prisoner been confined in or 
returned to a penal or correctional institution of 
the District of Columbia." 

Legislative History of Laws 

For Law 17-389, see notes following 
§ 24-221.03. 



Notes of Decisions 



Due process l k 
Increase of sentence 



% Due process 

Revocation of prisoner's street-time credit upon 
his reincarceration for parole violations did not 
violate the Ex Post Facto or Due Process Clauses, 
since District of Columbia statute, providing that 
every person would be given credit on term of 
imprisonment for time spent in custody or on 
parole as a result of offense for which sentence 
was imposed, did not repeal by implication earlier 
statute, providing that if an order for parole was 
revoked time prisoner was on parole would not be 



taken into account to diminish time for which he 
was sentenced. Campbell v. U.S. Parole Com'n, 
2008, 563 F.Supp.2d 23. Constitutional Law <3=> 
2823; Constitutional Law <&* 4838; Pardon And 
Parole <3=> 76 

1. Construction and application 

The revocation of District of Columbia prisoner's 
"street time" as a result of his parole violations in 
no way violated the Eighth Amendment's prohibi- 
tion against cruel and unusual punishment by ex- 
tending prisoner's sentence beyond its expiration 
date; because prisoner's parole was revoked, he 
had to serve the remainder of the sentence origi- 
nally imposed, and by agreeing to the United 
States Parole Commission's (USPC) expedited rev- 
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ocation proposal, prisoner accepted the forfeiture 
of street time. Coachman v. U.S. Parole Com'n, 
2011, 2011 WL 4590785. Pardon and Parole &=> 
76; Sentencing and Punishment <&=> 1574 

The issuance of a parole violator warrant by the 
United States Parole Commission (USPC) prior to 
expiration of the parolee's sentence operated to 
bar the expiration of the sentence and maintained 
the USPC's jurisdiction to retake the parolee, ei- 
ther before or after the normal expiration date of 
the sentence, and to reach a final decision as to the 
revocation of parole and the forfeiture of time 
pursuant to District of Columbia statute. Bethea 
v. U.S. Parole Com'n, 2010, 751 F.Supp.2d 83. 
Pardon and Parole <£=> 67; Pardon and Parole <&= 
81 

The principle of comity did not apply to require 
parolee whose parole arose out of conviction in 
District of Columbia Superior Court, but who was 
in the custody of the United States Parole Com- 
mission (USPC) rather than of a state correctional 
facility, to bring habeas petition in the District of 
Columbia Superior Court before bringing habeas 
petition in federal court. Owens v. Gaines, 2002, 
219 F.Supp.2d 94. Habeas Corpus <®==> 275.1 

Retroactive application to revoked parolees of 
decision invalidating administrative regulation that 
purported to preserve "street time" credit after 
revocation of parole did not violate Constitutional 
prohibition against ex post facto laws, where ad- 
ministrative regulation at issue was invalid from its 
inception as directly contrary to pre-existing statu- 
tory street time forfeiture provision. Davis v. 
Moore, 2001, 772 A2d 204. Courts <&=> 100(1) 

Department of Corrections had no authority to 
abrogate by its regulations previously enacted stat- 
utory street time forfeiture provision, and its cor- 
rection of its erroneous interpretation of that law 
was not equivalent of change in the law for pur- 
poses of ex post facto analysis. Davis v. Moore, 
2001, 772 A.2d 204. Constitutional Law <^> 2816; 
Pardon And Parole @» 42.1 

2. Jurisdiction of board 

United States Parole Commission (USPC) main- 
tained jurisdiction over parolee to retake him and 
reach final decision as to revocation of parole and 
forfeiture of street-time credit, where parolee's 
District of Columbia sentence had not expired 
prior to USPC's issuance of violator warrant. 
Speight v. Fulwood, 2011, 778 F.Supp.2d 99. Par- 
don and Parole <£=> 82 

While District of Columbia authorities supervise 
prisoners who are confined to District of Columbia 
correctional facilities, the United States Parole 
Commission supervises parole of District of Co- 
lumbia offenders housed at federal facilities. 
Davis v. Moore, 2001, 772 A2d 204. Pardon And 
Parole <s=» 55.1 

3. Discretion of board 

Amendment to District of Columbia parole stat- 
ute, requiring forfeiture of street-time credit only 
if parolee was convicted of crime committed during 
period of parole, did not apply to any period of 



§ 24-406 

Note 4 

parole that was revoked prior to amendment, and 
thus United States Parole Commission (USPC) 
had authority to forfeit parolee's street-time credit 
and extend his full-time sentence date, where pa- 
rolee's parole was twice revoked prior to amend- 
ment. Speight. v. Fulwood, 2011, 778 F.Supp.2d 
99. Pardon and Parole §=> 76 

4. Hearings 

A parole revocation hearing is subject to mini- 
mal constitutional due process protections, which 
include: (1) written notice of claimed violations of 
parole; (2) disclosure of evidence against parolee; 
(3) opportunity to be heard in person and to pres- 
ent witnesses and documentary evidence; (4) right 
to confront and cross-examine adverse witnesses, 
unless hearing officer specifically finds good cause 
for not allowing confrontation; (5) neutral and 
detached hearing body such as traditional parole 
board, members of which need not be judicial 
officers or lawyers; and (6) written statement by 
factfinders as to evidence relied on and reasons for 
revoking parole. Nixon v. Quick, 2001, 781 A.2d 
754. Pardon And Parole <&* 85; Pardon And 
Parole ©=> 88; Pardon And Parole <£=> 90 

A person on parole who is subject to revocation 
must have an effective opportunity to rebut the 
allegations against him. Nixon v. Quick, 2001, 781 
A2d754. Pardon And Parole <£=> 88 

Upon request, a person who is providing adverse 
information at the parole revocation hearing should 
be made available for cross examination in the 
presence of the parolee. Nixon v. Quick, 2001, 781 
A.2d754. Pardon And Parole <£=> 90 

Although a parole revocation hearing is not a 
criminal prosecution and does not have all of the 
safeguards of a criminal trial, the rights of con- 
frontation and cross-examination are among the 
minimum requirements of due process in such a 
proceeding. Nixon v. Quick, 2001, 781 A.2d 754. 
Pardon And Parole <3=> 88 

If an informant would be subjected to risk of 
harm if his identity were disclosed, he need not be 
subjected to confrontation and cross-examination 
at the parole revocation hearing. Nixon v. Quick, 
2001, 781 A.2d 754. Pardon And Parole <^> 90 

The parolee's right to scrutinize documents con- 
taining incriminating information that will be used 
against him at his parole revocation hearing is just 
as important as his right to question adverse wit- 
nesses. Nixon v. Quick, 2001, 781 A.2d 754. Par- 
don And Parole <£=> 77 .1 

The parolee, whose due process liberty interest 
is at stake, and society, have an interest in not 
having parole revoked because of erroneous infor- 
mation or because of an erroneous evaluation of 
the need to revoke parole, given the breach of 
parole conditions. Nixon v. Quick, 2001, 781 A.2d 
754. Pardon And Parole &=> 77.1 

The very purpose of notice and a hearing is to 
permit a parolee the opportunity to contest the 
facts and present a defense or mitigating factors at 
the parole revocation hearing. Nixon v. Quick, 
2001, 781 A.2d 754. Pardon And Parole <s=» 85 
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Note 4 

The safety exception for protecting the infor- 
mant's identity at a parole revocation hearing logi- 
cally extends to documentary information. Nixon 
v. Quick, 2001, 781 A.2d 754*. Pardon And Parole 

The safety exception regarding disclosure of 
documentary information at a parole revocation 
hearing requires the Parole Board to disclose to 
the parolee so much of the substance of the infor- 
mants' accusatory statements as it finds consistent 
with their safety"! Nixon v. Quick, 2001, 781 A.2d 
754. Pardon And Parole <$=> 90 

Parole Board's mere determination that com- 
plaining witness at parole revocation hearing, 
whose identity was already known to parolee, was 
concerned for her safety did not support Board's 
restriction of parolee's right to confront and cross- 
examine the witness. Nixon v. Quick, 2001, 781 
A.2d 754. Pardon And Parole <&=> 88 

A parolee's confrontation rights at the parole 
revocation hearing cannot be satisfied by allowing 
counsel to be present to cross-examine the witness; 
the parolee has the right to be personally present. 
Nixon v. Quick, 2001, 781 A.2d 754. Pardon And 
Parole <&=> 88 

Neither the parolee's nor the government's in- 
terest is fostered by the risk of parole revocation 
based on erroneous impressions or conclusions 
grounded on innuendo or exaggeration, as distin- 
guished from verified facts. Nixon v. Quick, 2001, 
781 A.2d 754. Pardon And Parole <S= 77.1 

At a parole revocation hearing, the Parole Board 
engages in a two-step analysis: it first makes a 
factual determination whether a parole violation 
occurred, and if it finds such a violation, it exercis- 
es its discretion to select an appropriate sanction. 
Nixon v. Quick, 2001, 781 A.2cl 754. Pardon And 
Parole <&=> 77.1 

Parolee's admission that he broke into victim's 
home and that he violated the protective order that 
victim had obtained established a violation of pa- 
role. Nixon v. Quick, 2001, 781 A.2d 754. Pardon 
And Parole <^ 90 

The parole revocation hearing must be provided 
within a reasonable time after a parolee is taken 
into custody. Nixon v. Quick, 2001, 781 A.2d 754. 
Pardon And Parole <S^ 84 

6. Good conduct credit 

A prisoner has no constitutional or statutory 
light to restoration of good time credits, as such 
credits do not survive a prisoner's release on pa- 
role; rather, after parole is revoked, the acquisition 
of good time credit to advance a release date 
begins anew. Brown v. U.S. Parole Com'n, 2010, 
713 F.Supp.2d 11. Pardon And Parole <$= 75 

Parolee was not entitled to credit toward service 
of his sentence for his stay at residential program 
akin to placement in a halfway house, which was a 
condition of parole. Garner v. Caulfield, 2008, 584 
F.Supp.2d 167, Sentencing And Punishment <®=^ 
1168 
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7. Time on parole 

Defendant was not entitled to any street-time 
credit for time spent on parole in his sentencing 
under District of Columbia law, where defendant's 
parole was revoked, and District of Columbia law 
specifically provided that time on parole was not to 
be taken into account to diminish time for which 
defendant was sentenced. McFadden v. U.S. Pa- 
role Com'n, 2010, 741 F.Supp.2d 61, entered 2010 
WL 3950463. Pardon And Parole <£=> 76 

United States Parole Commission's inclusion of 
defendant's time served in prison in calculation of 
forfeited time during revocation of parole proceed- 
ings after defendant was arrested for attempted 
use of fraudulent credit card while on parole was 
not an unlawful sentence; regulation provided that 
parolee whose parole w T as revoked would receive 
no credit toward his sentence for time spent on 
parole, including time spent in confinement, and 
defendant was under commission's parole supervi- 
sion wmen he was arrested. Horton v. U.S. Parole 
Com'n, 2009, 656 F.Supp.2d 111, entered 2009 WL 
3062179. Pardon And Parole <£= 76 

Prison sentences of habeas petitioner, who had 
received consecutive sentences for various crimes 
during a more than 20-year period for his initial 
crimes and for crimes committed while on parole 
and while he was a fugitive following escape from 
prison, had not expired, and, thus, petitioner was 
not being detained illegally; under District of Co- 
lumbia law, days petitioner spent on parole that 
was eventually revoked, as well as days spent as 
an escapee, did not count toward the fulfillment of 
his sentences, and Bureau of Prisons (BOP) had 
correctly calculated petitioner's term of imprison- 
ment, brum v. U.S., 2009, 672 F.Supp.2d 1. Ha- 
beas Corpus <3=> 510(1) 

Under District of Columbia law, federal inmate 
forfeited any credit for time spent on parole each 
of the eight times his parole was revoked, and thus 
he was not serving an expired sentence at time he 
filed his petition for a writ of habeas corpus and 
was not entitled to relief on such basis. Dews v. 
Waldern, 2008, 590 F.Supp.2d 42. Habeas Corpus 
<S=» 510(2) 

Under District of Columbia law, habeas corpus 
petitioner did not have a constitutional or statutory 
right to restoration of street time after parole was 
revoked, and thus current custody on parole viola- 
tor warrant was not unlawful. Hoke v. Waldern, 
2008, 587 F.Supp.2d 239. Habeas Corpus <^> 517; 
Pardon And Parole <&* 76 

Under District of Columbia law, upon each pa- 
role revocation, a petitioner's sentence is not in- 
creased, but rather, the United States Parole Com- 
mission rescinds credit towards completion of that 
sentence for time spent on parole. Hoke v. Wal- 
dern, 2008, 587 F.Supp.2d 239. Pardon And Pa- 
role ^ 76 

Under District of Columbia law, period of time 
during which prisoner, whose grant of parole had 
been revoked on several occasions, was on parole 
did not diminish length of his sentence when he 
was reincarcerated for parole violations. Johnson 
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Note 2 

v. D.C. Detention Center, 2008, 532 F.Supp.2d 4. Federal prisoner's custody based on a parole 

Pardon And Parole ©^ 76 violator warrant issued by the United States Pa- 

Upon revocation of parole, District of Columbia role Commission did not unlawfully extend his 

law requires rescission of credit earned while on sentence beyond the expiration date, where, upon 

parole. Leach v. U.S. Parole Com'n, 2007, 522 each of his parole revocations, the number of days 

F.Supp.2d 250. Pardon And Parole <§=» 75 he spent on parole was properly rescinded, and 

9. Increase of sentence thus n0 lon £ er cou * ted tcA f rcls the se ™ ce °[ his 
United States Parole Commission was required P^f on term; custody on the warrant did not in- 
to rescind District of Columbia prisoner's street- volve the mcre f e 0± a ±mal sentence, but rather 
time credit upon his multiple parole revocations simply returned prisoner to the position he would 
and to recalculate his sentence accordingly under have been in but for his release to parole. Thomp- 
District of Columbia code provisions applicable son v. District of Columbia Dept. of Corrections, 
prior to May 2009. Jones v. Wainwright, 2010, 744 2007, 511 F.Supp.2d 111. Pardon And Parole e=» 
F.Supp.2d 341. Pardon And Parole e=> 76 76 

§ 24-408. Prisoners who may be paroled. 

(a) The power of the Board of Parole shall extend to all prisoners whose sentences exceed 
180 days regardless of the nature of the offense; provided, that in the case of a prisoner 
convicted of an offense other than a felony, including violations of municipal regulations and 
ordinances and Acts of Congress in the nature of municipal regulations and ordinances, the 
prisoner may not be paroled until he has served one-third of the sentence imposed, and in the 
case of 2 or more sentences for other than a felony, no parole may be granted until after the 
prisoner has served one-third of the aggregate sentences imposed. 

(a-1) Notwithstanding any other provision of law, subsection (a) of this section shall not 
apply to any offense committed on or after August 5, 2000. 

(b) A person convicted of a crime of violence as defined by § 22-4501, shall not be paroled 
prior to serving 85% of the minimum sentence imposed; provided, that any mandatory 
minimum sentence shall be served in its entirety. 

(July 15, 1932, 47 Stat. 698, ch. 492, § 9; June 6, 1940, 54 Stat. 242, ch. 254, § 7(a); July 17, 1947, 61 Stat. 
379, ch. 263, § 6; Aug. 20, 1994, D.C. Law 10-151, § 801, 41 DCR 2608; June 8, 2001, D.C. Law 13-302, 
§ 8(c), 47 DCR 7249.) 

Historical and Statutory Notes 

Effect, of Amendments Review Emergency Amendment Act of 2001 (D.C. 

D.C. Law 13-302 added subsec. (a-1). Act 14-2, February 2, 2001, 48 DCR 2239). 

Emergency Act Amendments For temporary (90 day) amendment of section, 

For temporary (90 day) amendment of section, see § 8 ^ of Sentencing Reform Second Congres- 

see § 8(c) of the" Sentencing Reform Congressional S10nal Review Emergency Amendment Act of 2001 

Review Emergency Amendment Act of 2001 (D.C. < D - C - Act 14 - 51 > Ma ^ 2 > 2001 > 48 DCR 437 °)- 

Act 13-462, November 7, 2000, 47 DCR 9443). Legislative History of Laws 

For temporary (90 day) amendment of section, For Law 13-302, see notes following 

see § 8(c) of Sentencing Reform Congressional § 24-403.01. 

United States Supreme Court 

Right to parole, release to prisoners convicted of offenses 

Scope of agency authority, statute denying involving firearms, see Lopez v. Davis, 

early release for prisoners convicted of 2001, 121 S.Ct 714, 531 U.S. 230, 148 

violent offenses, regulation denying early L.Ed.2d 635. 

§ 24-409. Federal Parole Board. 

Notes of Decisions 

2. Jurisdiction Commission supervises parole of District of Co- 
While District of Columbia authorities supervise lumbia offenders housed at federal facilities, 
prisoners who are confined to District of Columbia Davis v. Moore, 2001, 772 A.2d 204. Pardon And 
correctional facilities, the United States Parole Parole <£= 55.1 

329 



§ 24-409 

Note 2 



PRISONERS— TREATMENT 



Subchapter II. Interstate Parole and Probation Compact. 
Historical and Statutory Notes 



Complementary Legislation: 

Ariz.— A.R.S. §§ 31-461 to 31-466. 

Cal.— West's Ann.Cal.Penal Code, §§ 11175 to 

11179. 
Colo.— West's C.R.SA. §§ 24-60-301 to 

24-60-309. 
D.C.— D.C. Official Code, 2001 Ed. §§ 24-451 to 

24-453. 
Idaho— I.C. § 20-301. 
Ill— S.HA. 730 ILCS 5/3-3-11. 
Ind.— West's A.I.C. 11-13-4-1 to 11-13-4-3. 
Kan.— K.S.A. 22-4101 to 22-4103. 
La.— LSA-R.S. 15:574.14. 
Mass.— M.G.L.A. c. 127, §§ 151A to 151G. 
Mich.— M.C.L.A. §§ 798.101 to 798.103. 
Miss.— Code 1972, § 47-7-71. 
Mo.— V.A.M.S. § 217.810. 



N.H.— RSA 651-A25. 

N J.— N.J.S.A. 2A:168-14 to 2A168-17. 

N.Y. — McKinney's Executive Law, § 259-m. 

N.C.— G.S. §§ 148-65.1 to 148-65.3. 

Ohio— R.C. §§ 5149.17 to 5149.18. 

Okl.— 57 Okl.St.Ann. §§ 347 to 349. 

Ore.— ORS 144.610 to 144.622. 

Puerto Rico— 4 L.P.R.A §§ 637 to 639. 

R.I.— Gen.Laws. 1956, §§ 13-9-1 to 13-9-5. 

S.D.— SDCL 24-16-1 to 24-16-5. 

U.S.— 4 U.S.C.A. § 112. 

Utah— U.C.A 1953, 77-27-24 to 77-27-31. 

Vt— 28V.S.A. § 1301. 

Virgin Islands— 5 V.I.C. §§ 4631 to 4633. 

Va.— Code 1950, §§ 53.1-166, 53.1-167. 

Wash.— West's RCWA 9.95.270. 

Wis.— W.SA. 304.13. 



Chapter 5 
Insane Defendants. 



Section 

24-501. Acquittal by reason of insanity; release 
after confinement; expenses of con- 
finement; inconsistent statutes super- 



Section 

seded; escaped persons; insanity de- 
fense; motions for relief. 

24-502. Commitment while serving sentence. 

24-503. Restoration to sanity. 



§ 24-501. Acquittal by reason of insanity; release after confinement; ex- 
penses of confinement; inconsistent statutes superseded; escaped 
persons; insanity defense; motions for relief. 

(a) Repealed. 
(a-1) Repealed. 

(b) Repealed. 

(c) When any person tried upon an indictment or information for an offense, or tried in the 
Family Division of the Superior Court of the District of Columbia for an offense, is acquitted 
solely on the ground that he was insane at the time of its commission, that fact shall be set 
forth by the jury in their verdict. 

(d)(1) If any person tried upon an indictment or information for an offense raises the 
defense of insanity and is acquitted solely on the ground that he was insane at the time of its 
commission, he shall be committed to a hospital for the mentally ill until such time as he is 
eligible for release pursuant to this subsection or subsection (e) of this section. 

(2) (A) A person confined pursuant to paragraph (1) of this subsection shall have a 
hearing, unless waived, within 50 days of his confinement to determine whether he is 
entitled to release from custody. At the conclusion of the criminal action referred to in 
paragraph (1) of this subsection, the court shall provide such person with representation by 
counsel: 

(i) In the case of a person who is eligible to have counsel appointed by the court, by 
continuing any appointment of counsel made to represent such person in the prior 
criminal action or by appointing new counsel; or 

(ii) In the case of a person who is not eligible to have counsel appointed by the 
court, by assuring representation by retained counsel. 
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(B) If the hearing is not waived, the court shall cause notice of the hearing to be 

served upon the person, his counsel, and the prosecuting attorney and hold the hearing. 

Within 10 days from the date the hearing was begun, the court shall determine the issues 

and make findings of fact and conclusions of law with respect thereto. The person 

confined shall have the burden of proof. If the court finds by a preponderance of the 

evidence that the person confined is entitled to his release from custody, either 

conditional or unconditional, the court shall enter such order as may appear appropriate. 

(3) An appeal may be taken from an order entered upon paragraph (2) of this subsection 

to the court having jurisdiction to review final judgments of the court entering the order. 

(e) Where any person has been confined in a hospital for the mentally ill pursuant to 

subsection (d) of this section, and the superintendent of such hospital certifies: (1) that such 

person has recovered his sanity; (2) that, in the opinion of the superintendent, such person 

will not in the reasonable future be dangerous to himself or others; and (3) in the opinion of 

the superintendent, the person is entitled to his unconditional release from the hospital, and 

such certificate is filed with the clerk of the court in which the person was tried, and a copy 

thereof served on the United States Attorney or the Corporation Counsel of the District of 

Columbia, whichever office prosecuted the accused, such certificate shall be sufficient to 

authorize the court to order the unconditional release of the person so confined from further 

hospitalization at the expiration of 15 days from the time said certificate w T as filed and served 

as above; but the court in its discretion may, or upon objection of the United States or the 

District of Columbia shall, after due notice, hold a hearing at which evidence as to the mental 

condition of the person so confined may be submitted, including the testimony of 1 or more 

psychiatrists from said hospital. The court shall weigh the evidence and, if the court finds 

that such person has recovered his sanity and will not in the reasonable future be dangerous 

to himself or others, the court shall order such person unconditionally released from further 

confinement in said hospital. If the court does not so find, the court shall order such person 

returned to said hospital. Where, in the judgment of the superintendent of such hospital, a 

person confined under subsection (d) of this section is not in such condition as to warrant his 

unconditional release, but is in a condition to be conditionally released under supervision, and 

such certificate is filed and served as above provided, such certificate shall be sufficient to 

authorize the court to order the release of such person under such conditions as the court 

shall see fit at the expiration of 15 days from the time such certificate is filed and served 

pursuant to this section; provided, that the provisions as to hearing prior to unconditional 

release shall also apply to conditional releases, and, if, after a hearing and weighing the 

evidence, the court shall find that the condition of such person warrants his conditional 

release, the court shall order his release under such conditions as the court shall see lit, or, if 

the court does not so find, the court shall order such person returned to such hospital. 

(f)(1) Except as provided in paragraph (2) of this subsection, when an accused person is 
acquitted solely on the ground of insanity and ordered confined in a hospital for the mentally 
ill, the person and the person's estate shall be charged with the expense of the person's 
support in the hospital. 

(2) The District shall not charge a person or his estate for the expense of the person's 

support in a hospital for the mentally ill if the source of the funds being sought to 

compensate the District were obtained as a result of: 

(A) A judgment against the District pertaining to its care of the person; or 

(B) A settlement reached by the District with a person or his estate pertaining to its 
care of the person. 

(g) Nothing herein contained shall preclude a person confined under the authority of this 
section from establishing his eligibility for release under the provisions of this section by a 
writ of habeas corpus. 

(h) The provisions of this section shall supersede in the District of Columbia the provisions 
of any federal statutes or parts thereof inconsistent with this section. 

(i) When a person has been ordered confined in a hospital for the mentally ill pursuant to 
this section and has escaped from such hospital, the court which ordered confinement shall, 
upon request of the government, order the return of the escaped person to such hospital. 
The return order shall be effective throughout the United States. Any federal judicial officer 
within whose jurisdiction the escaped person shall be found shall, upon receipt of the return 
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order issued by the committing court, cause such person to be apprehended and delivered up 
for return to such hospital. 

(j) Insanity shall not be a defense in any criminal proceeding in the United States District 
Court for the District of Columbia or in the Superior Court of the District of Columbia, unless 
the accused or his attorney in such proceeding, at the time the accused enters his plea of not 
guilty, or within 15 days thereafter, or at such later time as the court may for good cause 
permit, files with the court and serves upon the prosecuting attorney written notice of his 
intention to rely on such defense. No person accused of an offense shall be acquitted on the 
ground that he was insane at the time of its commission unless his insanity, regardless of who 
raises the issue, is affirmatively established by a preponderance of the evidence. 

(k)(l) A person in custody or conditionally released from custody, pursuant to the provi- 
sions of this section, claiming the right to be released from custody, the right to any change in 
the conditions of his release, or other relief concerning his custody, may move the court 
having jurisdiction to order his release, to release him from custody, to change the conditions 
of his release, or to grant other relief. 

(2) A motion for relief may be made at any time after a hearing has been held or waived 
pursuant to subsection (d) (2) of this section. 

(3) Unless the motion and the files and records of the case conclusively show that the 
person is entitled to no relief, the court shall cause notice thereof to be served upon the 
prosecuting authority, grant a prompt hearing thereon, determine the issues, and make 
findings of fact and conclusions of law with respect thereto. On all issues raised by his 
motion, the person shall have the burden of proof. If the court finds by a preponderance of 
the evidence that the person is entitled to his release from custody, either conditional or 
unconditional, a change in the conditions of his release, or other relief, the court shall enter 
such order as may appear appropriate. 

(4) A court may entertain and determine the motion without requiring the production of 
the persons at the hearing. 

(5) A court shall not be required to entertain a second or successive motion for relief 
under this section more often than once every 6 months. A court for good cause shown 
may in its discretion entertain such a motion more often than once every 6 months. 

(6) An appeal may be taken from an order entered under this section to the court having 
jurisdiction to review final judgments of the court entering the order. 

(7) An application for habeas corpus on behalf of a person who is authorized to apply for 
relief by motion pursuant to this section shall not be entertained if it appears that the 
applicant has failed to apply for relief, by motion, to the court having jurisdiction to 
entertain a motion pursuant to this section, unless it also appears that the remedy by 
motion is inadequate or ineffective to test the validity of his detention. 

(Mar. 3, 1901, 31 Stat. 1340, ch. 854, § 927; Apr. 14, 1906, 34 Stat. 113, ch. 1624; July 2, 1945, 59 Stat. 
311, ch. 217; Aug. 9, 1955, 69 Stat. 609, ch. 673, § 1; Dec. 27, 1967, 81 Stat. 735, Pub. L. 90-226, title II, 
§ 201; July 29, 1970, 84 Stat. 570, Pub. L. 91-358, title I, §§ 155(a), 159(e), title II, § 207; May 7, 2005, 
D.C. Law 15-355, § 2, 51 DCR 10547; May 24, 2005, D.C. Law 15-358, § 201, 52 DCR 2015; May 1, 
2008, D.C. Law 17-150, § 2, 55 DCR 1459.) 

Historical and Statutory Notes 

Effect of Amendments may be, such person or child (hereafter in this 

D.C. Law 15-355 added subsec. (a-1). subsection and subsection (b) of this section re- 

n^ t ir oro „wi ™k™^ / n \ r n i\ f erred to as the "accused") is of unsound mind or is 

?£; if-\ 1 i P ft ' mentally incompetent so as to be unable to under- 

and (b) which had read as follows: gfcand ^ proc ^ edings against him or properly to 

"(a) If it appears to a court having jurisdiction assist in his own defense, the court may order the 

of: (1) a person arrested, or indicted for, or accused committed to the District of Columbia 

charged by information with, an offense; or (2) a General Hospital or other mental hospital desig- 

child subject to a transfer motion in the Family nated by the court, for such reasonable period as 

Division of the Superior Court of the District of the court may determine for examination and ob- 

Columbia pursuant to § 16-2307, that, from the servation and for care and treatment if such is 

court's own observations or from prima facie evi- necessary by the psychiatric staff of said hospital. 

dence submitted to it and prior to the imposition of If, after such examination and observation, the 

sentence, the expiration of any period of probation, superintendent of the hospital, in the case of a 

or the hearing on the transfer motion, as the case mental hospital, or the chief psychiatrist of the 
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District of Columbia General Hospital, in the case 
of District of Columbia General Hospital, shall 
report that in his opinion the accused is of unsound 
mind or mentally incompetent, such report shall be 
sufficient to authorize the court to commit by 
order the accused to a hospital for the mentally ill 
unless the accused or the government objects, in 
which event the court, after hearing without a jury, 
shall make a judicial determination of the compe- 
tency of the accused to stand trial or to participate 
in transfer proceedings. If the court shall find the 
accused to be then of unsound mind or mentally 
incompetent to stand trial or to participate in 
transfer proceedings, the court shall order the 
accused confined to a hospital for the mentally ill. 

"(a-l)(l) If the court determines after a hear- 
ing, or pursuant to a report of the superintendent 
of the hospital to which neither party objects, that 
the accused person is mentally incompetent to 
stand trial or to participate in transfer proceed- 
ings, and not likely to regain such competence in 
the reasonable future, and, if after a petition has 
been filed pursuant to § 21-541, the court further 
determines that the person shall be released from 
further detention in the criminal or transfer pro- 
ceeding, the court shall remand the person to the 
hospital and the hospital may detain the person 
pending a hearing on the petition conducted pursu- 
ant to § 21-542. Within 7 days of the remand 
order, a person so detained may request a proba- 
ble cause hearing before the Family Court of the 
Superior Court of the District of Columbia under 
§ 21-525 on the person's continued hospitalization, 
in which case a hearing shall be held within 24 
hours after the receipt of the request. 

"(2) If the court determines that the accused 
person shall be released from further detention in 
the criminal or transfer proceeding, but a petition 
has not been filed pursuant to D.C. Official Code 
§ 21-541, the court may stay the person's release 
for a period not to exceed 48 hours and remand the 
person to the hospital for the period of the stay so 
that the superintendent of the hospital may have 
an opportunity to initiate proceedings for the per- 
son's hospitalization under subchapter III of Chap- 
ter 5 of Title 21. 

"(b) Whenever an accused person confined to a 
hospital for the mentally ill is restored to mental 
competency in the opinion of the superintendent of 
said hospital, the superintendent shall certify such 
fact to the clerk of the court in which the indict- 
ment, information, or charge against the accused is 
pending and such certification shall be sufficient to 
authorize the court to enter an order thereon 
adjudicating him to be competent to stand trial or 
to participate in transfer proceedings, unless the 
accused or the government objects, in which event, 
the court, after' hearing without a jury, shall make 
a judicial determination of the competency of the 
accused to stand trial or to participate in transfer 
proceedings." 

D.C. Law 17-150 rewrote subsec. (f), which had 
read as follows: 

"(f) When an accused person shall be acquitted 
solely on the ground of insanity and ordered con- 



fined in a hospital for the mentally ill, such person 
and his estate shall be charged with the expense of 
his support in such hospital." 

Temporary Amendments of Section 

Section 2 of D.C. Law 14-311 amended the 
section by adding subsec. (a-1) to read as follows: 

"(a-l)(l) If the court determines after a hear- 
ing, or pursuant to a report of the superintendent 
of the hospital to which neither party objects, that 
the accused person is mentally incompetent to 
stand trial or to participate in transfer proceed- 
ings, and not likely to regain such competence in 
the reasonable future, and, if after a petition has 
been filed pursuant to D.C. Official Code § 21-541, 
the court further determines that the person shall 
be released from further detention in the criminal 
or transfer proceeding, the court shall remand the 
person to the hospital and the hospital may detain 
the person pending a hearing on the petition con- 
ducted pursuant to D.C. Official Code § 21-542. 
Within 7 days of the remand order, a person so 
detained may request a probable cause hearing 
before the Family Court of the Superior Court of 
the District of Columbia under D.C. Official Code 
§ 21-525 on the person's continued hospitalization, 
in which case a hearing shall be held within 24 
hours after the receipt of the request. 

"(2) If the court determines that the accused 
person shall be released from further detention in 
the criminal or transfer proceeding, but a petition 
has not been filed pursuant to D.C. Official Code 
§ 21-541, the court may stay the person's release 
for a period not to exceed 48 hours and remand the 
person to the hospital for the period of the stay so 
that the superintendent of the hospital may have 
an opportunity to initiate proceedings for the per- 
son's hospitalization under subchapter III of Chap- 
ter 5 of Title 21 of the District of Columbia Official 
Code." 

Section 4(b) of D.C. Law 14-311 provides that 
the act shall expire after 225 days of its having 
taken effect. 

Section 2 of D.C. Law 15-165 added subsec. 
(a-1) to read as follows: 

"(a-1 )(1) If the court determines after a hear- 
ing, or pursuant to a report of the superintendent 
of the hospital to which neither party objects, that 
the accused person is mentally incompetent to 
stand trial or to participate in transfer proceed- 
ings, and not likely to regain such competence in 
the reasonable future, and, if after a petition has 
been filed pursuant to D.C. Official Code § 21-541, 
the court further determines that the person shall 
be released from further detention in the criminal 
or transfer proceeding, the court shall remand the 
person to the hospital and the hospital may detain 
the person pending a hearing on the petition con- 
ducted pursuant to D.C. Official Code § 21-542. 
Within 7 days of the remand order, a person so 
detained may request a probable cause hearing 
before the Family Court of the Superior Court of 
the District of Columbia under D.C. Official Code 
§ 21-525 on the person's continued hospitalization, 
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in which case a hearing shall be held within 24 
hours after the receipt of the request. 

"(2) If the court determines that the accused 
person shall be released from further detention in 
the criminal or transfer proceeding, but a petition 
has not been filed pursuant to D.C. Official Code 
§ 21-541, the court may stay the person's release 
for a period not to exceed 48 hours and remand the 
person to the hospital for the period of the stay so 
that the superintendent of the hospital may have 
an opportunity to initiate proceedings for the per- 
son's hospitalization under subchapter III of Chap- 
ter 5 of Title 21 of the District of Columbia Official 
Code." 

Section 4(b) of D.C. Law 15-165 provides that 
the act shall expire after 225 days of its having 
taken effect. 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 2 of Prevention of Premature Release of 
Mentally Incompetent Defendants Emergency Act 
of 2002 '(D.C. Act 14-611, January 7, 2003, 50 DCR 
703). 

For temporary (90 day) amendment of section, 
see § 2 of Prevention of Premature Release of 
Mentally Incompetent Defendants Congressional 
Review Emergency Amendment Act of 2003 (D.C. 
Act 15-44, March 24, 2003, 50 DCR 2809). 

For temporary (90 day) amendment of section, 
see § 2 of Prevention of Premature Release of 
Mentally Incompetent Defendants Emergency 
Amendment Act of 2003 (D.C. Act 15-289, January 
6, 2004, 51 DCR 876). 

For temporary (90 day) amendment of section, 
see § 2 of Prevention of Premature Release of 
Mentally Incompetent Defendants Congressional 
Review Emergency Amendment Act of 2004 (D.C. 
Act 15-399, March 18, 2004, 51 DCR 3633). 

For temporary (90 day) amendment of section, 
see § 2 of Prevention of Premature Release of 
Mentally Incompetent Defendants Emergency 
Amendment Act of 2004 (D.C. Act 15-647, Decem- 
ber 29, 2004, 52 DCR 235). 

For temporary (90 day) amendment of section, 
see § 2 of Prevention of Premature Release of 
Mentally Incompetent Defendants Congressional 
Review Emergency Amendment Act of 2005 (D.C. 
Act 16-56, March 17, 2005, 52 DCR 3178). 
Legislative History of Laws 

Law 14-311, the "Prevention of Premature Re- 
lease of Mentally Incompetent Defendants Tempo- 
rary Amendment Act of 2003", was introduced in 



Council and assigned Bill No. 14-1008, and was 
retained by Council. The Bill was adopted on first 
and second readings on December 17, 2002, and 
January 7, 2002, respectively. Signed by the May- 
or on January 22, 2003, it was assigned Act No. 
14-626 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 14-311 became 
effective on June 12, 2003. 

Law 15-165, the "Prevention of Premature Re- 
lease of Mentally Incompetent Defendants Tempo- 
rary Amendment Act of 2004", was introduced in 
Council and assigned Bill No. 15-629, and was 
retained by Council. The Bill was adopted on first 
and second readings on December 16, 2003, and 
January 6, 2004, respectively. Signed by the May- 
or on January 29, 2004, it was assigned Act No. 
15-335 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 15-165 became 
effective on May 21, 2004. 

Law 15-355, the "Prevention of Premature Re- 
lease of Mentally Incompetent Defendants Amend- 
ment Act of 2004", was introduced in Council and 
assigned Bill No. 15-665, which was referred to the 
Committee on Judiciary. The Bill was adopted on 
first and second readings on July 13, 2004, and 
October 5, 2004, respectively. Signed by the May- 
or on November 1, 2004, it was assigned Act No. 
15-566 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 15-355 became 
effective on May 2005. 

Law 15-358, the "Incompetent Defendants 
Criminal Commitment Act of 2004", was intro- 
duced in Council and assigned Bill No. 15-967, 
which was referred to the Committee on Judiciary. 
The Bill was adopted on first and second readings 
on December 7, 2004, and December 21, 2004, 
respectively. Signed by the Mayor on January 19, 
2005, it was assigned Act No. 15-748 and transmit- 
ted to both Houses of Congress for its review. 
D.C. Law 15-358 became effective on May 24, 
2005. 

Law 17-150, the "Frank Hams, Jr. Justice 
Amendment Act of 2008", was introduced in Coun- 
cil and assigned Bill No. 17^36, which w T as re- 
ferred to the Committee on Public Safety and 
Judiciary. The Bill was adopted on first and sec- 
ond readings on December 11, 2007, and January 
8, 2008, respectively. Signed by the Mayor on 
January 24, 2008, it was assigned Act No. 17-261 
and transmitted to both Houses of Congress for its 
review. D.C. Law 17-150 became effective on May 
1, 2008. 



United States Supreme Court 



Competency, 

Due process, mentally ill defendants, invol- 
untary administration of antipsychotic 
drugs, competency to stand trial, see Sell 
v. U.S., 2003, 123 S.Ct. 2174, 539 U.S. 166, 
188 AL.R. Fed. 679, 156 L.Ed.2d 197, on 
remand 343 F.3d 950. 
Evidence, 



Self-incrimination, habeas relief, capital 
murder penalty phase, admission of psy- 
chiatric report prepared for unrelated 
charges, future dangerousness, see Penry 
v. Johnson, U.S.Tex.2001, 121 S.Ct. 1910, 
532 U.S. 782, 150 L.Ed.2d 9, on remand 
261 F.3d 541. 
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Note 10.5 



Notes of Decisions 



1. Validity 

Statutes governing competency in juvenile court 
and transfer proceedings are subject to due pro- 
cess standard requiring that the juvenile has suffi- 
cient present ability to consult with his attorney 
with a reasonable degree of rational understanding 
and a rational as well as factual understanding of 
proceedings against him. In re D.C., 129 WLR 
1885 (Super. Ct. 2001). 

4. Powers and duties of judiciary 

In considering either a hospital-initiated or a 
patient-initiated request for the conditional release 
of a patient in the custody of a mental hospital 
after being acquitted of a criminal offense by rea- 
son of insanity, the district court is obligated, 
under District of Columbia law, to make its own 
independent judicial determination regarding the 
patient's dangerousness. U.S. v. Hinckley, 2004, 
346 F.Supp.2d 155. Mental Health &* 440 

When the evidence suggests a substantial ques- 
tion about the defendant's mental condition at the 
time of the crime, the trial court must make three 
separate determinations, in the following order: (1) 
whether the defendant is competent to stand trial; 
(2) if so, whether he or she, based on present 
mental capacity, can intelligently and voluntarily 
waive the insanity defense and has done so; (3) if 
not, whether the court should sua sponte impose 
the insanity defense based on evidence of the 
defendant's mental condition at the time of the 
alleged crime. Patton v. U.S., 2001, 782 A.2d 305. 
Criminal Law <^ 286.5(2) 

Trial court's failure prior to sentencing to con- 
duct Frendak inquiry into whether defendant had 
intelligently and voluntarily waived insanity de- 
fense to charges arising from stabbing of his moth- 
er was not abuse of discretion, though there were 
many hints of defendant's possible mental illness, 
where information regarding defendant's mental 
condition was conflicting. Patton v. U.S., 2001, 782 
A.2d 305. Criminal Law O 286.5(2) 

Trial court was required at sentencing to con- 
duct full Frendak inquiry into whether defendant 
voluntarily and intelligently waived insanity de- 
fense to charges arising from stabbing of his moth- 
er, where report received from psychologist at 
sentencing and a colloquy with defendant raised a 
substantial question in trial judge's mind regarding 
defendant's mental capacity, and defendant's previ- 
ous behavior before and during trial had hinted at 
mental illness. Patton v. U.S., 2001, 782 A.2d 305. 
Sentencing And Punishment <&» 256 

7. Psychiatric examinations 

In proceedings on hospital's proposal for expan- 
sion of conditional release of patient committed 
following verdict of not guilty by reason of insanity 
of attempted assassination of President of United 
States and related charges, district court adopted 



proposal of hospital, to extent that proposal called 
for three initial unsupervised visits to patient's 
parents' home, each of three nights in duration, 
after each and all of which hospital would conduct 
assessment of success, and, with subsequent rec- 
ommendation of patient's treatment team and ap- 
proval of hospital review Board, additional four 
visits of up to four nights in duration. U.S. v. 
Hinckley, 2005, 407 F.Supp.2d 248, modified 462 
F.Supp.2d 42. Mental Health <^ 440 

A "productivity examination" is a psychiatric 
examination which inquires into the defendant's 
sanity at the time he committed the offense, 
whereas a "competency examination" looks to 
whether the defendant is competent to stand trial, 
understand the proceedings against him, and effec- 
tively consult with counsel concerning the proceed- 
ings' against him. Patton v. U.S., 2001, 782 A.2d 
305. Mental Health <t=> 434 

8. Competency to stand trial — In general 

Trial court did not abuse its discretion in failing, 
sua sponte, to order competency evaluation during 
trial for arson, malicious destruction of property, 
and cruelty to children; court had received before 
trial two uncontested psychiatric examinations af- 
firming defendant's competency and heard defense 
counsel's repeated assertions that once defendant 
began taking his medications, he was cooperative 
and able to assist her, and while defendant dis- 
played somewhat disruptive behavior in the court- 
room and seemed to be attempting to communicate 
with the jurors, it appeared that eventually he was 
able to conform his behavior to proper courtroom 
decorum. Phenis v. U.S., 2006, 909 A.2d 138. 
Criminal Law &* 625.10(4) 

9. Hearings, competency to stand trial 

As part of procedure required when evidence 
suggests a substantial question of the defendant's 
sanity at the time of the crime, the trial judge 
must conduct an inquiry designed to assure that 
the defendant has been fully informed of the alter- 
natives available, comprehends the consequences 
of failing to assert insanity defense, and freely 
chooses to raise or waive the defense; scope of 
inquiry will vary according to the circumstances 
present in each case. Patton v. U.S., 2001, 782 
A.2d 305. Criminal Law <3=» 286.5(2) 

10.5. Drug use 

To retain any moral or legal salience, the settled 
insanity doctrine must — if it is ever justified — be 
limited to those cases where the initial choice to 
abuse alcohol or drugs has become so attenuated 
over time that it serves little or no purpose to hold 
the defendant accountable for that choice once a 
permanent mental illness has taken hold through 
years of chronic substance abuse. McNeil v. U.S., 
2007, 933 A.2d 354. Criminal Law &* 57 

Defendant did not present prima facie evidence 
of drag-induced insanity, due to defendant's in- 
gestion of phencyclidine (PCP) for a long and 
extended period of time, so as to require trial 
judge to submit the question of settled insanity to 
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the jury; although there was evidence of extended 
use of PCP, there was no evidence that defendant 
was suffering from a drug-induced mental illness 
at the time of the homicide, and defendant did not 
present sufficient evidence which, standing alone, 
would have permitted jury, without speculation, to 
accept her defense. McNeil v. U.S., 2007, 933 A.2d 
354. Criminal Law <^ 773(1) 

It was critical to the defense that defendant 
muster the required evidence to show that she had, 
at the time of the crime, ingested phencyclidine 
(PCP) for a long and extended period of time, 
which caused her to have a condition of mental 
illness which manifested itself in a psychotic condi- 
tion, not simply intoxication, of a permanent na- 
ture, and as in any insanity defense, defendant 
needed to show that, as a result of this illness, she 
was unable to appreciate the criminality of her 
actions, so as to conform her behavior to lawful 
requirements. McNeil v. U.S., 2007, 933 A.2d 354. 
Criminal Law <£=> 57 

11. Commitment to hospital — In general 

To justify extended commitment for reasonable 
time period to restore defendant to competency to 
stand trial, government must prove, by clear and 
convincing evidence, that a substantial probability 
exists that the continued administration of antipsy- 
chotic medication will result in a defendant attain- 
ing the capacity to permit the trial to proceed in 
the foreseeable future. U.S. v. Weston, 2003, 260 
F.Supp.2d 147. Mental Health <^> 438 

Government's request for additional year-long 
commitment of defendant, who had been hospital- 
ized for four years, was reasonable in attempt to 
restore him to competency to stand trial, in light of 
uncontroverted testimony of expert that there was 
substantial probability that defendant would regain 
competency in foreseeable future; Bureau of Pris- 
ons had proceeded cautiously in increasing defen- 
dant's dosage of antipsychotic medications to avoid 
undesirable side effects, defendant had shown 
progress, doctors intended to treat defendant with 
at least two additional antipsychotic medications 
requiring trial periods of four to six months each, 
and charges against defendant were for murder. 
U.S. v. Weston, 2003, 260 F.Supp.2d 147. Mental 
Health <^> 438 

15. Release from hospital — In general 

Under District of Columbia law, if court denies 
release of insanity acquittee in face of uncontra- 
dicted expert testimony, denial must be based on 
evidence in case and not merely on arbitrary sub- 
stitution by court of its own opinion. U.S. v. 
Hinckley, 2003, 292 F.Supp.2d 125. Mental Health 
e^440 

16. Conditional release from hospital 

In proceedings on hospital's proposal for expan- 
sion of conditional release of patient committed 
following verdict of not guilty by reason of insanity 
of attempted assassination of President of United 
States and related charges, a preponderance of the 
evidence supported the proposition that patient 
would not, in the reasonable future, be a danger to 
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himself or to others under reasonable conditions of 
expanded release; there was evidence of patient's 
empathy and compassion for his family members 
over the past year, his increased openness with his 
treaters, his ability generally to cope with the 
fluctuations in his romantic relationships without 
decompensating, and his demonstrated ability to 
cope with major, life-altering stressors, such as the 
loss of his father. U.S. v. Hinckley, 2009, 625 
F.Supp.2d 3. Mental Health <s* 440 

Mental patient, who was committed to hospital 
upon jury finding of not guilty, by reason of insani- 
ty, of attempted assassination of President of the 
United States, would be allowed an expansion of 
his limited conditional release to his parents' com- 
munity under the supervision of his mother from a 
maximum of four nights or 100 hours to six visits 
of two weeks and one visit lasting as long as one 
month; patient, whose psychotic disorder, major 
depression, and narcissistic personality disorder 
were in remission, had exhibited no evidence of 
delusional thinking for approximately sixteen 
years, no evidence of obsessive conduct for at least 
nine years, and no violent behavior nor attempted 
suicide in over 20 years. U.S. v. Hinckley, 2007, 
493 F.Supp.2d 65. Mental Health <^> 440 

In proceedings on hospital's proposal for expan- 
sion of conditional release of patient committed 
following verdict of not guilty by reason of insanity 
of attempted assassination of President of United 
States and related charges, district court expressly 
approved, as proper goals of patient's unsupervised 
visits to his parents 7 home, such therapeutically 
directed and beneficial activities as would assist 
patient in acclimating himself to world outside 
hospital, including walking around his parents' 
neighborhood, gardening, shopping, or cooking. 
U.S. v. Hinckley, 2005, 407 F.Supp.2d 248, modi- 
fied 462 F.Supp.2d 42. Mental Health <^> 440 

In proceedings on hospital's proposal for expan- 
sion of conditional release of patient committed 
following verdict of not guilty by reason of insanity 
of attempted assassination of President of United 
States and related charges, district court declined 
to adopt, as prematurely advanced, those portions 
of hospital's proposal calling for incorporation into 
certain of patient's permitted unsupervised visits 
to his parents' home of activities which were "tran- 
sitional" in nature, such as obtaining driver's li- 
cense, seeking job, or otherwise obtaining vocation- 
al assistance. U.S. v. Hinckley, 2005, 407 
F.Supp.2d 248, modified 462 F.Supp.2d 42. Men- 
tal Health <&* 440 

In proceedings on hospital's proposal for expan- 
sion of conditional release of patient committed 
following verdict of not guilty by reason of insanity 
of attempted assassination of President of United 
States and related charges, district court declined 
to restrict patient's unsupervised visits to his par- 
ents' home to particular days of week or times of 
day, but rather left timing of visits to discretion of 
hospital, limited by all other requirements of the 
district court. U.S. v. Hinckley, 2005, 407 
F.Supp.2d 248, modified 462 F.Supp.2d 42. Men- 
tal Health <^> 440 
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Preponderance of evidence in proceedings on 
hospital's proposal for expansion of conditional re- 
lease of patient committed following verdict of not 
guilty by reason of insanity of attempted assassina- 
tion of President of United States and related 
charges, including testimony of hospital and gov- 
ernment psychiatric expert witnesses, established 
that patient did not pose danger to himself or 
other under conditions embodied in hospital's pro- 
posal and included in order of district court. U.S. 
v. Hinckley, 2005, 407 F.Supp.2d 248, modified 462 
F.Supp.2d 42. Mental Health ^ 440 

Evidence in proceedings on hospital's proposal 
for expansion of conditional release of patient com- 
mitted following verdict of not guilty by reason of 
insanity of attempted assassination of President of 
United States and related charges established that 
unsupervised visits by patient to his parents' com- 
munity designed to enable patient to integrate 
himself into that community were premature, and 
that visits should at present be restricted to 
"change of venue" outings. U.S. v. Hinckley, 2005, 
407 F.Supp.2d 248, modified 462 F.Supp.2d 42. 
Mental Health <^> 440 

In proceedings on a hospital-initiated or patient- 
initiated request for conditional release of a patient 
committed to a hospital following a verdict in a 
criminal trial of not guilty by reason of insanity, 
the district court must independently weigh the 
evidence and decide for itself the ultimate question 
whether if released under appropriate conditions 
the patient will not in the reasonable future be 
dangerous to himself or others; the court must 
take care, however, to base any denial of release 
on the evidence itself, and not substitute its own 
opinion for the evidence presented by the parties. 
U.S. v. Hinckley, 2005, 407 F.Supp.2d 248, modi- 
fied 462 F.Supp.2d 42. Mental Health <£=> 440 

In receiving and considering the evidence in 
proceedings on a hospital-initiated or patient-initi- 
ated request for conditional release of a patient 
committed to a hospital following a verdict in a 
criminal trial of not guilty by reason of insanity, a 
court is not required to accept the opinion of any 
expert witness, or even the unanimous opinion of 
all the experts, but must consider all relevant 
evidence including the patient's hospital file, the 
court tiles and records in the case, and whatever 
illumination is provided by counsel. U.S. v. Hinck- 
ley, 2005, 407 F.Supp.2d 248, modified 462 
F.Supp.2d 42. Mental Health <^ 440 

In proceedings on a hospital-initiated request for 
conditional release of a patient committed to a 
hospital following a verdict in a criminal trial of not 
guilty by reason of insanity, the court may modify 
or expand upon the conditions proposed by the 
hospital. U.S. v. Hinckley. 2005, 407 F.Supp.2d 
248, modified 462 F.Supp.2d 42. Mental Health 
<3=>440 

If the evidence in proceedings on a hospital- 
initiated or patient-initiated request for conditional 
release of a patient committed to a hospital follow- 
ing a verdict in a criminal trial of not guilty by 
reason of insanity shows by a preponderance of the 
evidence that the patient will not be a danger 



§ 24-501 

Note 16 

under the proposed or other reasonable conditions 
of release, then the court must grant the petition 
for conditional release. U.S. v. Hinckley, 2005, 407 
F.Supp.2d 248, modified 462 F.Supp.2d 42. Men- 
tal Health <$=> 440 

In order to grant conditional release to a patient 
committed to a hospital following a verdict in a 
criminal trial of not guilty by reason of insanity, 
the court must determine that the patient, under 
the proposed conditions, will not in the reasonable 
future be dangerous to himself or others. U.S. v. 
Hincklev, 2005, 407 F.Supp.2d 248, modified 462 
F.Supp.2d 42. Mental Health <s=» 439.1 

In considering either a hospital-initiated or a 
patient-initiated request for conditional release of a 
patient committed to a hospital following a verdict 
in a criminal trial of not guilty by reason of 
insanity, the function of the court is to determine 
whether the facts as shown by the evidence offered 
measure up to the statutory standards for release. 
U.S. v. Hinckley, 2005, 407 F.Supp.2d 248, modi- 
fied 462 F.Supp.2d 42. Mental Health <$=> 440 

Hospital's proposal for the conditional release of 
a patient committed following a verdict in a crimi- 
nal trial of not guilty by reason of insanity should 
only be approved if the evidence shows that the 
proposed conditional release is appropriate under 
the standards set forth in the statute by a prepon- 
derance of the evidence. U.S. v. Hinckley, 2005, 
407 F.Supp.2d 248, modified 462 F.Supp.2d 42. 
Mental Health <^> 440 

In light of the therapeutic benefits of previous 
conditional release visits to the parents of a mental 
patient who had been acquitted, by reason of in- 
sanity, on charges relating to his attempt to assas- 
sinate the President, more such visits would be 
appropriate despite determination that a grant of 
conditional release proposals presented, under Dis- 
trict of Columbia law, by the patient and by the 
hospital, was not warranted. U.S. v. Hinckley, 
2004, 346 F.Supp.2d 155. Mental Health <^> 439J 

Under District of Columbia, law, the existence of 
a substantial problem of danger in the reasonable 
future provides an adequate basis for the contin- 
ued detention and confinement of an insanity ac- 
quittee who has committed a violent act, but if the 
evidence shows by a preponderance of the evidence 
that the patient will not be a danger under the 
proposed or other reasonable conditions of release, 
then the court must grant the petition for condi- 
tional release. U.S. v. Hinckley, 2004, 346 
F.Supp.2d 155. Mental Health ^> 440 

Under District of Columbia law, it is for the 
court to determine whether a person in the custo- 
dy of a mental hospital after being acquitted of a 
criminal offense by reason of insanity has recov- 
ered sufficiently to warrant a grant of conditional 
release, and if so, under what conditions. U.S. v. 
Hinckley, 2004, 346 F.Supp.2d 155. Mental Health 
^440 

Under District of Columbia law, insanity acquit- 
tee was entitled to highly structured, limited condi- 
tional release from mental hospital under supervi- 
sion of his parents, commencing with six local, 
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unsupervised 12-hour day visits and 7 if successful, 
eventually including overnight visits with his par- 
ents in hotel within immediate vicinity of hospital, 
but not unsupervised 36-hour stays at his parents' 
house more than 50 miles from hospital, even 
though acquittee had shown no signs delusional or 
psychotic behavior in at least 10 years, where 
there was some evidence of continuing deceptive 
behavior, there was no reasonable expectation that 
acquittee would relapse within 48-hour period, and 
all mental health experts agreed that there was 
low risk of danger to acquittee and others. U.S. v. 
Hinckley, 2003, 292 F.Supp.2d 125. Mental Health 
<s=>440 

Under District of Columbia law, insanity acquit- 
tee was not entitled to unsupervised conditional 
release in custody of his parents for 36-hour peri- 
ods away from mental hospital, even though ac- 
quittee had shown no signs delusional or psychotic 
behavior in at least 10 years, where hospital and 
majority of expert witnesses agreed that proposed 
release was clinically inappropriate due to evidence 
of acquittee's continued deceptive and narcissistic 
behavior, and acquittee had not yet successfully 
completed anv lesser limited conditional releases. 
U.S. v. Hinckley, 2003, 292 F.Supp.2d 125. Mental 
Health <s=> 440 

Under District of Columbia law, in considering 
petition for conditional release of insanity acquittee 
from mental hospital, court must independently 
weigh evidence and decide for itself ultimate ques- 
tion whether, if released under appropriate condi- 
tions, patient will not in reasonable future be dan- 
gerous to himself or others. U.S. v. Hinckley, 
2003, 292 F.Supp.2d 125. Mental Health <s=> 440 

Under District of Columbia law, in receiving and 
considering evidence in connection with petition for 
conditional release of insanity acquittee from men- 
tal hospital, court is not required to accept opinion 
of any expert witness, or even unanimous opinion 
of all experts, but must consider all relevant evi- 
dence including patient's hospital file, court files 
and records in case, and whatever illumination is 
provided by counsel. U.S. v. Hinckley, 2003, 292 
F.Supp.2d 125. Mental Health <&=> 440 

Under District of Columbia law, in considering 
petition for conditional release of insanity acquittee 
from mental hospital, if evidence shows by prepon- 
derance of evidence that patient will not be danger 
under proposed or other reasonable conditions of 
release, then court must grant petition for condi- 
tional release. U.S. v. Hinckley, 2003, 292 
F.Supp.2d 125. Mental Health <£=> 440 

Under District of Columbia law, in considering 
either hospital-initiated or patient-initiated request 
for conditional release of insanity acquittee from 
mental hospital, district court is obligated to make 
its own independent judicial determination regard- 
ing patient's dangerousness. U.S. v. Hinckley, 
2003, 292 F.Supp.2d 125. Mental Health <£=> 440 

17. Review, release from hospital 

In considering either a hospital-initiated or a 
patient-initiated request for conditional release of a 
patient committed to a hospital following a verdict 
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in a criminal trial of not guilty by reason of 
insanity, the court is obligated to make its own 
independent judicial determination regarding the 
patient's dangerousness. U.S. v. Hinckley, 2005, 
407 F.Supp.2d 248, modified 462 F.Supp.2d 42. 
Mental Health <&=> 440 

19. Insanity defense 

Armed robbery defendant was not entitled to 
assert insanity defense; although there had been 
extensive psychological evaluations to determine 
defendant's competency to stand trial, no produc- 
tivity examination was conducted to determine 
whether defendant's actions on the day of the 
robbery were the result of mental illness, defen- 
dant did not proffer that he had an expert who 
would testify in support of an insanity defense, 
request was made the day before jury selection 
and one week before trial, and there was no per- 
suasive evidence to dissuade the judge from her 
previous finding that defendant was malingering. 
Bell v. U.S., 2008, 950 A.2d 56. Criminal Law <s=> 
740 

Fact that defense counsel stated in his motion to 
withdraw that defendant falsely accused him of "all 
kinds" of misconduct did not show that defendant 
was prejudiced by an alleged conflict between him- 
self and counsel, so as to deprive him of effective 
assistance in bench trial in which defendant at- 
tempted to establish insanity as a defense to stalk- 
ing, assault with intent to kill while armed, and 
other offenses; though judge who considered mo- 
tion was trier of fact, counsel's denial of defen- 
dant's allegations was collateral to any defense and 
therefore did not compromise the insanity defense. 
Malede v. U.S., 2001, 767 A.2d 267. Criminal Law 
<s=>1890 

Petitioner's assertion that counsel was "intoler- 
ably deficient" in his pursuit of insanity as a de- 
fense to stalking, assault with intent to kill while 
armed, and other offenses was conclusory and 
unsubstantiated, so as to obviate the need for an 
evidentiary hearing on motion that sought post- 
conviction relief on ground of ineffective assistance 
of counsel. Malede v. U.S., 2001, 767 A.2d 267. 
Criminal Law <£=> 1655(6) 

Trial judge was not required to recuse himself 
after defense counsel stated in his motion to with- 
draw that defendant falsely accused him of "all 
kinds" of misconduct, in bench trial in which defen- 
dant attempted to establish insanity as a defense 
to stalking, assault with intent to kill while armed, 
and other offenses, where nothing counsel told the 
judge reflected any opinion of the defense. Ma- 
lede v. U.S., 2001, 767 A.2d 267. Judges <©=» 49(1) 

19.5. Waiver 

Trial court was required to conduct an inquiry 
into whether defendant voluntarily and intelligent- 
ly waived insanity defense to charges of arson, 
malicious destruction of property and cruelty to 
children, where there existed a number of factors 
that called into question defendant's sanity at the 
time of the offenses, there existed clear indications 
of defendant's mental illness during the time pre- 
ceding the offenses, at the time of the offenses and 
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during the period after the offenses, and while one 
conclusory criminal responsibility examination/pro- 
ductivity report found that defendant could be held 
criminally responsible for the offenses, report did 
not indicate how much time psychiatrist spent with 
defendant, what documents or records were re- 
viewed or considered, if any, or what was the basis 
for its conclusion. Phenis v. U.S., 2006, 909 A.2d 
138. Criminal Law ©=> 624 

21. Burden of proof 

Patient seeking expansion of his conditional re- 
lease, following his commitment to hospital upon 
jury verdict of not guilty by reason of insanity of 
crimes including attempted assassination of Presi- 
dent of the United States, failed to satisfy his 
burden of proving entitlement to release on his 
proposed terms and conditions by preponderance 
of the evidence, where both hospital and govern- 
ment psychiatric witnesses opposed patient's peti- 
tion. U.S. v. Hinckley, 2005, 407 F.Supp.2d 248, 
modified 462 F.Supp.2d 42. Mental Health ©=> 440 

Under District of Columbia law, regardless of 
who bears the burden of proof or persuasion in a 
mental hospital's proposal for the conditional re- 
lease of a patient who has been in custody after 
being acquitted of a criminal offense by reason of 
insanity, such proposal should only be approved if 
the evidence shows that the proposed conditional 
release is appropriate under the standards set 
forth in the statute by a preponderance of the 
evidence. U.S. v. Hinckley, 2004, 346 F.Supp.2d 
155. Mental Health <s=> 440 

If a defendant fails to establish a prima facie 
case of insanity, the trial court is justified in not 
presenting the issue to the jury. Bell v. U.S., 
2008, 950 A.2d 56. Criminal Law <3=> 740 

To establish a prima facie case of insanity, the 
defendant must present sufficient evidence to show 
that at the time of the criminal conduct, as a result 
of a mental illness or defect, he lacked substantial 
capacity to recognize the wrongfulness of his act or 
to conform his conduct to the requirements of the 
law. Bell v. U.S., 2008, 950 A.2d 56. Criminal 
Law ©=> 48 

Defendant has the burden of proving insanity by 
a preponderance of the evidence. Bell v. U.S., 
2008, 950 A.2d 56. Criminal Law <3=> 570(2) 

A criminal defendant bears the burden of affir- 
matively establishing his or her insanity by a pre- 
ponderance of the evidence. McNeil v. U.S., 2007, 
933 A.2d 354, Criminal Law <^> 331; Criminal 
Law e=> 570(2) 

To establish a prima facie case on insanity de- 
fense, the defendant must present sufficient evi- 
dence to show that at the time of the criminal 
conduct, as a result of a mental illness or defect, he 
lacked substantial capacity to recognize the wrong- 
fulness of his act or to conform his conduct to the 
requirements of the law. Patton v. U.S., 2001, 782 
A.2d 305. Criminal Law ©^ 48; Criminal Law <3^ 
570(1) 

Once a genuine or bona fide issue of competency 
has been raised, thereby rebutting any presump- 
tion of competency, the burden is on the govern- 
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ment to establish competency by a preponderance 
of the evidence. In re D.C., 129 WLR 1885 (Su- 
per. Ct. 2001). 

22. Expert testimony 

In light of the testimony of government's ex- 
perts, indicating that mental patient, who had been 
acquitted, by reason of insanity, on charges relat- 
ing to his attempt to assassinate the President, 
continued to exhibit deceptive behavior and to 
underrepresent his problems and pathology, and 
that the nature of his relationship with a female 
friend was unclear, district court could not find 
that patient would not be a danger to himself or 
others, as required for grant of conditional release 
proposals presented, under District of Columbia 
law, by the patient and by the hospital. U.S. v. 
Hinckley, 2004, 346 F.Supp.2d 155. Mental Health 
G=>440 

Under District of Columbia law, the court, in 
receiving and considering the evidence as to 
whether a person in the custody of a mental hospi- 
tal after being acquitted of a criminal offense by 
reason of insanity has recovered sufficiently to 
warrant a grant of conditional release, is not re- 
quired to accept the opinion of any expert witness, 
or even the unanimous opinion of all the experts, 
but must consider all relevant evidence including 
the patient's hospital file, the court files and rec- 
ords in the case, and whatever illumination is 
provided bv counsel. U.S. v. Hinckley, 2004, 346 
F.Supp.2d 155. Mental Health ®=> 440 

23. Admissibility of evidence 

The admission of the "Miranda rights" card, 
indicating that defendant had read and understood 
her rights and that she did not wish to answer 
questions, was constitutional error and was not 
harmless; appellate court could not conclude be- 
yond a reasonable doubt that the jury still would 
have rejected defendant's insanity defense had the 
evidence that she invoked her Miranda rights not 
been introduced. McNeil v. U.S., 2007, 933 A.2d 
354. Criminal Law <£=> 410.67; Criminal Law ©=> 
1169.12 

Where the central issue of the trial was defen- 
dant's state of mind at the time of the killing, the 
admission of evidence of defendant's silence when 
arrested and allowance of the accompanying argu- 
ment was constitutional error which was not harm- 
less beyond a reasonable doubt, and thus, defen- 
dant was entitled to a new trial. McNeil v. U.S., 
2007, 933 A.2d 354. Criminal Law @=> 410.36; 
Criminal Law <£=> 1169.12; Criminal Law <3^ 
1171.5; Criminal Law ©=> 2131(3) 

Record did not support claim that trial court 
refused to allow defense counsel to ask any ques- 
tions regarding defendant's state of mind at the 
time he allegedly committed arson, destruction of 
property, and child cruelty offenses; record showed 
that after defense counsel asked witness questions 
about defendant's "bizarre behavior" on the day 
charged offenses allegedly occurred, trial court 
denied a government motion to prevent defense 
counsel from cross examining witnesses with lead- 
ing questions which suggested that the defendant 
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was suffering under any mental defect that day. 
Phenis v. U.S., 2006, 909 A.2d 138. Witnesses &=> 
225 

24. Sufficiency of evidence 

Defendant failed to carry his bui'den of estab- 
lishing by a preponderance of the evidence that he 
would not be dangerous to himself or others as a 
result of mental illness if released to work in 
hospital's motor pool; although risk assessments 
ranged from low to moderately high risk of recidi- 
vism and violence, defendant's current diagnosis of 
sexual sadism in full remission in a controlled 
setting supported conclusion that any release need- 
ed to be into a controlled situation, and defendant's 
proposed release would not be under constant 
supervision of staff with forensic training. U.S. v. 
Graves, 135 WLR 313 (Super. Ct. 2007). 

27. Review 

Appellate court reviews a trial court's decision to 
deny presentation of testimony in support of an 
insanity defense for abuse of discretion. Bell v. 
U.S., 2008, 950 A.2d 56. Criminal Law <&=» 1147 

Trial judge's decision whether to conduct a 
Frendak inquiry into whether a defendant volun- 
tarily and intelligently waived an insanity defense 
is reviewed for abuse of discretion. Patton v. U.S., 
2001, 782 A.2d 305. Criminal Law ®=> 1149 

Trial court would have discretion, on remand for 
Frendak inquiry into whether defendant voluntari- 
ly and intelligently waived insanity defense, to 
order psychiatric evaluations to resolve defendant's 
capacity for waiving that defense. Patton v. U.S., 
2001, 782 A.2d 305. " Criminal Law <©==> 1192 

If, on remand for Frendak inquiry, trial court 
concluded that defendant made a voluntary and 
intelligent decision at the time of trial to waive an 
insanity defense, that would end the matter and 
conviction would stand. Patton v. U.S., 2001, 782 
A.2d 305. Criminal Law &=> 1192 

If, on remand for Frendak inquiry into whether 
defendant voluntarily and intelligently waived an 
insanity defense, trial court concluded that defen- 
dant did not make such a waiver, then the court 
would be required to determine whether defendant 
presently wished to waive the insanity defense, and 
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if he did not, or was presently incapable of making 
a voluntary and intelligent decision, court should 
order a productivity examination to determine 
whether there was sufficient evidence for an insan- 
ity defense. Patton v. U.S., 2001, 782 A.2d 305. 
Criminal Law &=> 1192 

If, on remand for Frendak inquiry into whether 
defendant voluntarily and intelligently waived an 
insanity defense, trial court ordered a productivity 
examination, defendant cooperated, and court con- 
cluded as a result that defendant's actions at time 
of crime may have been product of insanity, court 
would have discretion to order a new insanity 
phase of the trial. Patton v. U.S., 2001, 782 A.2d 
305. Criminal Law <3=> 1192 

30. Burden of proof, habeas corpus 

Statute governing petitions and proposals for 
the conditional release of a patient committed to a 
hospital following a verdict in a criminal trial of not 
guilty by reason of insanity does not make clear 
who carries the burden of proof in a hospital- 
initiated release proposal. U.S. v. Hinckley, 2005, 
407 F.Supp.2d 248, modified 462 F.Supp.2d 42. 
Mental Health <&=> 440 

When the question of the entitlement to condi- 
tional release of a patient committed following a 
verdict in a criminal trial of not guilty by reason of 
insanity comes before the district court on a pa- 
tient's petition therefor, the person seeking release 
shall have the burden of proof, and the court must 
find by a preponderance of the evidence that the 
person is entitled to conditional release. U.S. v. 
Hinckley, 2005, 407 F.Supp.2d 248, modified 462 
F.Supp.2d 42. Mental Health <3=> 440 

32. Findings, habeas corpus 

Defendant failed to establish insanity as a de- 
fense to stalking, assault with intent to kill while 
armed, and other offenses, even assuming defen- 
dant suffered from a mental disease or defect, 
where defendant's expert in psychology and foren- 
sic psychology did not conclude that defendant 
could not appreciate the wrongfulness of his ac- 
tions, or that he was unable to control his conduct 
and conform it to the law. Malede v. U.S., 2001, 
767 A.2d 267. Criminal Law <s=» 494 



§ 24-502. Commitment while serving sentence. 



Judicial commitment, 
Mentally ill prisoners, 

Commitment, 



United States Supreme Court 

double jeopardy claims, see Seling v. 
Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 
148 L.Ed.2d 734, on remand 248 F.3d 
1197. 



Sexually violent offenders, 
Civil confinement of sexually violent preda- 
tors, punitive as applied, ex post facto and 

§ 24-503. Restoration to sanity. 

(a) Repealed. 

(b) When any person confined in a hospital for the mentally ill while serving sentence shall 
be restored to mental health within the opinion of the superintendent of the hospital, the 
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superintendent shall certify such fact to the Director of the Department of Corrections of the 
District of Columbia and such certification shall be sufficient to deliver such person to such 
Director according to his request. 

(Mar. 3, 1901, 31 Stat. 1340, ch. 854, § 929; Aug. 9, 1955, 69 Stat. 611, ch. 673, § 3; May 24, 2005, D.C. 
Law 15-358., § 202, 53 DCR 2015.) 



Historical and Statutory Notes 
Effect of Amendments 

D.C. Law 15-358 repealed subsec. (a) which had 
read as follows: 



"(a) When any person confined in a hospital for 
the mentally ill, charged with crime and subject to 
be tried therefor, shall be found competent to 
stand trial in the opinion of the superintendent of 



such hospital, the superintendent shall certify such 
fact to the clerk of the court in which the indict- 
ment, information, or charge is pending, in accor- 
dance with the procedure specified in § 24-501, 
and deliver such person to the court according to 
its proper precept." 
Legislative History of Laws 

For Law 15-358, see notes following § 24-501. 



Chapter 5A 
Evaluation and Treatment of Incompetent Defendants. 



Section 

24-531.01. Definitions. 

24-531.02. Competence to proceed — generally. 

24-531.03. Competence examinations. 

24-531.04. Initial competence determination. 

24-531.05, Competence treatment 

24-531.06. Court hearings during and after treat- 
ment. 

24-531.07. Extending treatment pending the 
completion of a civil commitment 
proceeding. 



Section 

24-531.08. 
24-531.09. 
24-531.10. 



24-531.11. 
24-531.12. 
24-531.13. 



Dismissal. 

Involuntary medication. 

Statements made during the course of 
competence examination or treat- 
ment. 

Tolling provisions. 

Independent experts. 

General provisions. 



§ 24-531.01. Definitions. 

For the purposes of this chapter, the term: 

(1) "Competence" means that a defendant has sufficient present ability to consult with 
his or her lawyer with a reasonable degree of rational understanding and has a rational, as 
well as a factual, understanding of the proceedings against him or her. 

(2) "Court" or "Superior Court" means the Superior Court of the District of Columbia. 

(3) "Defendant" means a defendant in a criminal case or a respondent in a transfer 
proceeding. 

(4) "DMH" means the Department of Mental Health. 

(5) "Incompetent" means that, as a result of a mental disease or defect, a defendant does 
not have sufficient present ability to consult with his or her lawyer with a reasonable 
degree of rational understanding or does not have a rational, as well as a factual, 
understanding of the proceedings against him or her. 

(6) "Inpatient treatment facility" means: 

(A) Saint Elizabeths Hospital; 

(B) Any other physically secure hospital for the examination or treatment of persons 
with mental illness; or 

(C) Any physically secure or staff-secure facility for the examination, treatment, or 
habilitation of persons with mental retardation. 

(7) "MRDDA'means the Mental Retardation and Developmental Disabilities Administra- 
tion. 

(8) "Transfer proceeding" means a proceeding pursuant to § 16-2307 to transfer a 
respondent who is alleged to be a delinquent in a juvenile case from the Family Court to 
the Criminal Division of the Superior Court of the District of Columbia to face adult 
criminal charges. 
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(9) "Treatment" means the services or supports provided to persons with mental illness 
or mental retardation, including services or supports that are offered or ordered to restore 
a person to competence, to assist a person in becoming competent, or to ensure that a 
person will be competent. 

(10) "Treatment provider" means: 

(A) The Department of Mental Health; 

(B) The Mental Retardation and Developmental Disabilities Administration; 

(C) An inpatient treatment facility as defined in paragraph (6) of this section; or 

(D) Any other entity or individual designated by the DMH or MRDDA to provide 
evaluation, examination, treatment, or habilitation pursuant to this chapter that: 

(i) Is duly licensed or certified under the laws of the District of Columbia to provide 
services or supports to persons with mental illness or mental retardation, or both; and 

(ii) Has entered into an agreement wdth the District to provide mental health 
services or mental health supports or to provide services or supports to persons with 
mental retardation. 

(May 24, 2005, D.C. Law 15-358, § 101, 52 DCR 2015.) 

Historical and Statutory Notes 

Legislative History of Laws on December 7, 2004, and December 21, 2004, 

Law 15-358, the "Incompetent Defendants respectively. Signed by the Mayor on January 19, 

Criminal Commitment Act of 2004", was intro- 2005, it was assigned Act No. 15-748 and transmit- 

duced in Council and assigned Bill No. 15-967, tec \ to both Houses of Congress for its review. 

which was referred to the Committee on Judiciary. D . C . Law 15-358 became effective on May 2005. 
The Bill was adopted on first and second readings 

§ 24-531.02. Competence to proceed — generally. 

(a) A defendant shall not be tried, be sentenced, enter a guilty plea, or be subject to 
revocation of probation or a transfer proceeding if the court determines that the defendant is 
incompetent, 

(b)(1) Any proceeding to determine whether a defendant is incompetent shall not delay a 
determination of probable cause to believe that the defendant has committed the offense with 
which he or she is charged or the defendant's eligibility for pretrial release or detention 
pursuant to subchapter I of Chapter 23 of Title 16 or subchapter II of Chapter 13 of Title 23. 

(2) A defendant w T ho is otherwise entitled to pretrial release shall not be involuntarily 
confined or taken into custody solely because the issue of the defendant's competence has 
been raised and an examination or treatment has been ordered, unless the court determines 
that the defendant may be committed as an inpatient for a full competence examination 
pursuant to § 24-53 1.03(e) or for competence treatment pursuant to § 24-531.05. 

(3) If the court orders a full competence examination or competence treatment on an 
outpatient basis, the court may order the defendant to appear at a designated time and 
place for the examination or treatment and may make the appearance a condition of the 
defendant's pretrial release. 

(c) The prosecutor or defense attorney may file any motion in the underlying criminal case, 
transfer proceeding, or probation revocation at any time while the defendant is incompetent. 
The court shall hear and decide any issue presented by the motion if the defendant's presence 
is not constitutionally required or, as determined by the court, essential for a fair hearing. 

(d) Nothing in this chapter shall be construed to prevent the government or any person 
from petitioning the court for involuntary civil commitment pursuant to subchapter IV of 
Chapter 5 of Title 21 or subchapter IV of Chapter 13 of Title 7. 

(May 24, 2005, D.C. Law 15-358, § 102, 52 DCR 2015.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-358, see notes following 
§ 24-531.01. 
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§ 24-531.03. Competence examinations. 

(a) At any time after the prosecutor moves for a transfer from the Family Court to the 
Criminal Division of the Superior Court or charges a criminal offense by complaint, 
information, or indictment, either party may request, or the court on its own may order, that 
the defendant be examined to determine the defendant's competence. 

(b) When the issue of a defendant's competence has been raised, the court shall order a 
preliminary screening examination before ordering a full competence examination pursuant to 
subsection (d) of this section. 

(c)(1) A preliminary screening examination shall be performed either in the courthouse or 
on an outpatient basis by a psychiatrist or psychologist affiliated with the Department of 
Mental Health. 

(2) The court shall schedule a return date or time for the defendant as early as possible 
following the order for the preliminary screening examination issued pursuant to subsection 
(b) of this section. In no case shall the return date be more than 3. business days after the 
order if the defendant is not released and no more than 5 business days after the order if 
the defendant is released. 

(3) The examination shall be completed and a report submitted to the court in advance of 
the return date or time. The report shall indicate whether the defendant is competent, 
incompetent, or whether further evaluation is needed. 

(4) The court shall consider the report of the preliminary screening examination, any 
arguments made by the parties, and any other information available to the court, and shall 
either: 

(A) Find the defendant competent and resume the criminal case or transfer proceed- 
ing; or 

(B) Order the defendant to submit to a full competence examination. 

(d)(1) An order for a full competence examination pursuant to subsection (c)(4)(B) of this 
section shall direct the Department of Mental Health to examine the defendant. The full 
competence examination shall be performed by a psychiatrist or psychologist affiliated with 
the Department of Mental Health. 

(2) The Department of Mental Health shall submit a written report to the court as to the 
defendant's competence. 

(3) Any psychiatrist or psychologist who participated in the examination shall be 
available to testify at any hearing involving the defendant's competence. 

(e) A full competence examination may be conducted on an inpatient or outpatient basis. 
The court may order the defendant committed to Saint Elizabeths Hospital or to the 
Department of Mental Health for an inpatient examination only after a finding by the court 
that: 

(1) Placement in an inpatient treatment facility is necessary in order to conduct an 
adequate examination; or 

(2) The defendant is unlikely to comply with an order for an outpatient examination. 

(f)(1) If the court orders the defendant committed as an inpatient for a full competence 
examination under subsection (e) of this section, the commitment for examination shall not 
exceed 30 days, except that the commitment may be extended for a 15-day period for good 
cause shown. 

(2)(A) The Department of Mental Health shall submit a written report to the court: 

(i) As soon as it reaches a conclusion that the defendant is competent or is 
incompetent; or 

(ii) Any time it determines that the criteria for an inpatient examination set forth in 
subsection (e) of this section are no longer met. 

(B) If the defendant is reported incompetent, the report shall include an opinion 
regarding the likelihood of the defendant's attaining competence in the foreseeable future 
or should state that no opinion has been formed on the likelihood of the defendant 
attaining competence. 
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(C) If a report indicates that the criteria for an inpatient examination set forth in 
subsection (e) of this section are no longer met, the court shall make new findings under 
subsection (e) of this section and, if it determines that the examination can be conducted 
on an outpatient basis, shall determine the defendant's eligibility for pretrial release 
pursuant to subchapter I of Chapter 23 of Title 16 or subchapter II of Chapter 13 of Title 
23, if it has not previously done so. If necessary, the court may enter a new order for a 
full competence examination to be completed on an outpatient basis. 

(D) If the court receives either report required under subparagraph (A) of this 
paragraph more than one court day prior to the scheduled return date, the court shall 
have the defendant brought before the appropriate judge on the next court day following- 
receipt of the report for appropriate proceedings under § 24-531.04. 

(g)(1) If the court orders a full competence examination to be conducted on an outpatient 
basis, it shall be completed and a report submitted to the court in advance of the defendant's 
return date as determined under § 24-531. 04(a). 

(2) The Department of Mental Health shall submit a written report to the court at any 
time it determines that the criteria for an inpatient examination set forth in subsection (e) 
of this section are met. If the court receives such a report, it shall schedule the matter for 
a hearing as soon as practicable, to determine the appropriate disposition under subsection 
(e) of this section. 
(May 24, 2005, D.C. Law 15-358, § 103, 52 DCR 2015.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-358, see notes following 
§ 24-531.01. 

§ 24-531.04. Initial competence determination. 

(a)(1) A hearing to determine competence of a defendant shall be set: 

(A) No more than 30 days from the date the competence examination is ordered for a 
defendant who is detained or committed for an inpatient examination; and 

(B) No more than 45 days from the date the competence examination is ordered for a 
defendant who is released and ordered to participate in an outpatient examination. 
(2) On its own motion or the motion of one of the parties, and for good cause shown, the 

court may extend the time for the hearing by not more than 15 days. 

(b) A defendant is presumed to be competent. Incompetence must be established by a 
preponderance of the evidence. The burden of proof is on the party asserting incompetence. 
The court may call its own witnesses and conduct its own inquiry. 

(c)(1) At the conclusion of the hearing, the court shall: 

(A) Find that the defendant is competent; or 

(B) Find that the defendant is incompetent and: 

(i) Is likely to attain competence in the foreseeable future or additional time is 
necessary to assess whether the defendant is likely to attain competence in the 
foreseeable future; or 

(ii) Is unlikely to attain competence in the foreseeable future. 

(2) If the court finds the defendant is competent, it shall resume the criminal case or 
transfer proceeding. 

(3) If the court finds the defendant is incompetent and makes either of the findings 
under paragraph (l)(B)(i) of this subsection, the court shall order treatment for the 
restoration of competence. 

(4) If the court finds the defendant is incompetent and unlikely to attain competence in 
the foreseeable future, the court shall order either the release of the defendant or further 
treatment pursuant to § 24-53 1.06(c) (4). 

(May 24, 2005, D.C. Law 15-358, § 104, 52 DCR 2015.) 
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Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-358, see notes following 
§ 24-531.01. 

§ 24-531.05. Competence treatment. 

(a)(1) If the court makes a finding pursuant to § 24-531.04(c)(l)(B)(i), the court may order 
the defendant to participate in treatment for restoration of competence on an inpatient or 
outpatient basis. The court shall order treatment in the least restrictive setting consistent 
with the goal of restoration of competence. 

(2) The court may order inpatient treatment if it finds that: 

(A) Placement in an inpatient treatment facility setting is necessary in order to 
provide appropriate treatment; or 

(B) The defendant is unlikely to comply with an order for outpatient treatment. 

(3) If the court orders treatment on an outpatient basis, it shall direct DMH or MRDDA, 
or both, to designate an appropriate treatment provider. If the court orders treatment on 
an inpatient basis it shall commit the defendant to Saint Elizabeths Hospital or direct DMH 
or MRDDA, or both, to designate an appropriate inpatient treatment facility. 

(b) Except as provided in subsections (c) and (d) of this section, the court may order the 
defendant to undergo competence treatment on an inpatient basis for one or more periods of 
time, not to exceed 180 days in the aggregate. 

(c) Except as provided in subsection (d) of this section, the court may order a defendant 
charged with a crime of violence, as defined in § 23-1331(4), to undergo competence 
treatment on an inpatient basis for one or more reasonable periods of time, not to exceed 180 
days each, if the court finds: 

(1) There is a substantial probability that within the period of time to be ordered the 
defendant will attain competence or make substantial progress toward that goal; and 

(2) Inpatient treatment is the least restrictive setting based on the criteria set forth in 
subsection (a) of this section. 

(d)(1) Excluding extended treatment pending the completion of civil commitment proceed- 
ings ordered pursuant to § 24-531. 06(c)(4) or § 24-53L07(a)(2), inpatient treatment may last 
no longer than the maximum possible sentence that the defendant could have received if 
convicted of the pending charges. 

(2) If, during inpatient treatment ordered to restore a defendant to competence, the 
maximum possible sentence the defendant could have received if convicted of the pending 
charges expires, the court shall either release the defendant or, where appropriate, enter 
an order for extended treatment pursuant to § 24-531. 06(c)(4) or § 24-531. 07(a)(2). 

(3) The defendant shall be awarded credit against any term of imprisonment imposed 
after being found competent for any time during which he was committed to an inpatient 
treatment facility for either a competence examination or competence treatment. 

(e)(1) The court may order the defendant to undergo competence treatment on an 
outpatient basis for one or more reasonable periods of time, not to exceed 180 days each, if 
the court finds there is substantial probability that within the period of time to be ordered the 
defendant will attain competence or make substantial progress toward that goal. 

(2) The Department of Mental Health or the treatment provider shall submit a written 
report to the court at any time it determines that the criteria for inpatient treatment set 
forth in subsection (a) of this section are met. 

(May 24, 2005, D.C. Law 15-358, § 105, 52 DCR 2015.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-358, see notes following 
§ 24-531.01. 
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§ 24-531.06. Court hearings during and after treatment. 

(a) The Court shall hold a prompt hearing, with reasonable notice of such hearing given to 
the prosecuting attorney, the defendant, and the defendant's attorney of record, and make a 
new finding as to the defendant's competence when: 

(1) Any period of treatment ordered under § 24-531.05(b), (c), or (e) is completed; or 

(2) The treatment provider reports to the court that reasonable grounds exist to believe 
that: 

(A) An incompetent defendant has attained competence; 

(B) There is no longer a substantial probability that a defendant will attain compe- 
tence during the allowable treatment period; 

(C) If the defendant is committed to an inpatient treatment facility, such commitment 
is no longer the least restrictive setting considering the factors in § 24-531. 05(a); or 

(D) If the defendant has been ordered to undergo competence treatment on an 
outpatient basis, such a setting is no longer appropriate considering the factors in 
§ 24-531. 05(a). 

(b) In advance of any hearing held pursuant to subsection (a) of this section, the treatment 
provider shall submit a written report to the court addressing: 

(1) The defendant's competence, including any progress or lack thereof made toward 
attaining competence; 

(2) Whether there is a substantial probability that the defendant will attain competence 
during the foreseeable future, or make substantial progress toward that goal; 

(3) If the defendant is committed to an inpatient facility, whether such commitment 
remains the least restrictive setting considering the factors in § 24-531.05(a); and 

(4) If the defendant has been ordered to undergo treatment on an outpatient basis, 
whether such a setting is no longer appropriate considering the factors in § 24-531. 05(a). 

(c)(1) At the conclusion of a hearing held pursuant to subsection (a) of this section, the 
court shall: 

(A) Find that the defendant is competent; or 

(B) Find that the defendant is incompetent and: 

(i) There is a substantial probability that the defendant will attain competence or 
make substantial progress toward that goal with an additional period of time; or 

(ii) There is no substantial probability that he or she will attain competence or make 
substantial progress toward that goal in the foreseeable future. 

(2) If the court finds the defendant is competent, it shall order the criminal case or 
transfer proceeding to be resumed. 

(3) If the court finds the defendant is incompetent pursuant to paragraph (l)(B)(i) of this 
subsection, the court shall order treatment for an additional period of time in accordance 
with § 24-531. 05(b), (c), or (e), after making a finding as to the least restrictive placement 
for treatment pursuant to § 24-531. 05(a). 

(4) If the court finds the defendant is incompetent pursuant to paragraph (l)(B)(ii) of 
this subsection, the court shall either order the release of the defendant or, where 
appropriate, enter an order for treatment pursuant to § 24-531. 05(a) for up to 30 clays 
pending the filing of a petition for civil commitment pursuant to subchapter IV of Chapter 5 
of Title 21 or subchapter IV of Chapter 13 of Title 7. The court also may order treatment 
pursuant to § 24-531. 07(a)(2) for such period as is necessary for the completion of the civil 
commitment proceedings. 

(May 24, 2005, D.C. Law 15-358, § 106, 52 DCR 2015.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-358, see notes following 
§ 24-531.01. 
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§ 24-531.07. Extending treatment pending the completion of a civil commit- 
ment proceeding. 

(a) Thirty days after the court has ordered extended treatment pursuant to 
§ 24-531. 06(c)(4), the court shall hold a status hearing to determine whether civil commitment 
proceedings have been initiated pursuant to § 21-541 or subchapter IV of Chapter 13 of Title 
7. 

(1) If a petition for civil commitment has not been filed prior to the hearing, the court 
shall release the defendant from treatment unless extraordinary cause is shown for the 
failure to file the petition, in which case the court may grant an additional 5 days within 
which to file a petition. 

(2) If a petition for civil commitment has been filed, the court may either order that 
treatment be continued until the entry of a final order in the civil commitment case or 
release the defendant from treatment. 

(b)(1) If the court orders the release of a person in the criminal case or transfer proceeding 
who has been committed to an inpatient treatment facility, and a petition for civil commitment 
has been filed pursuant to subchapter IV of Chapter 13 of Title 7, the court shall remand the 
person to the inpatient treatment facility and the inpatient treatment facility may detain the 
person pending a hearing on the petition conducted pursuant to § 7-1303. 12a. 

(2) Within 7 days of the remand order, a person so detained may request a probable 
cause hearing on the defendant's continued detention before the Family Court of the 
Superior Court of the District of Columbia, in which case a hearing shall be held within 24 
hours after the receipt of the request. 

(c)(1) If the court orders the release of a person in the criminal case or transfer proceeding 
who has been committed to an inpatient treatment facility, and a petition for civil commitment 
has been filed pursuant to § 21-541, the court shall remand the person to the inpatient 
treatment facility and the inpatient treatment facility may detain the person pending a 
hearing on the petition conducted pursuant to § 21-542. 

(2) Within 7 days of the remand order, a person so detained may request a probable 
cause hearing on the person's continued detention before the Family Court of the Superior- 
Court of the District of Columbia pursuant to § 21-525, in which case a hearing shall be 
held within 24 hours after the receipt of the request. 

(d) If the court orders the release of a defendant in the criminal case or transfer 
proceeding who has been committed to an inpatient treatment facility, and a petition for civil 
commitment has not been filed pursuant to § 21-541 or subchapter IV of Chapter 13 of Title 
7, the court may stay the defendant's release for a period not to exceed 48 hours and remand 
the person to Saint Elizabeths Hospital or other inpatient treatment facility for the period of 
the stay so that the Department of Mental Health or the Mental Retardation and Develop- 
ment Disabilities Administration, or both, may, where appropriate, file a petition for the 
defendant's involuntary commitment to either the Department of Mental Health or to the 
Mental Retardation and Developmental Disabilities Administration, or both. 
(May 24, 2005, D.C. Law 15-358, § 107, 52 DCR 2015.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 15-358, see notes following 
§ 24-531.01. 

§ 24-531.08. Dismissal. 

(a) If a defendant charged with any offense other than a crime of violence, as defined in 
§ 23-1331(4), does not attain competence within 180 days of an order for treatment pursuant 
to § 24-531.05, the charge shall be dismissed without prejudice upon: 

(1) The completion of civil commitment proceedings, if a petition for commitment was 
filed; or 

(2) A determination by the court that the time within which the government must file a 
petition for civil commitment has expired and a petition for civil commitment has not been 
filed. 
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(b) If a defendant charged with a crime of violence, as defined in § 23-1331(4), except 
murder, first degree sexual abuse, or first degree child sexual abuse, has not attained 
competence within 5 years of the initial order for treatment pursuant to § 24-531.04, the 
charge shall be dismissed without prejudice. 

(c) Any charge dismissed pursuant to subsection (a) or (b) of this section may be refiled if, 
at any time within the statute of limitations, the defendant attains competence; provided, that 
a defendant may not be arrested or detained on such a charge unless a court has found that 
the defendant is competent. 

(d) Nothing in this section shall preclude the prosecutor or the defendant from moving to 
dismiss a case at an earlier time on any appropriate grounds. 

(May 24, 2005, D.C. Law 15-358, § 108, 52 DCR 2015.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-358, see notes following 
§ 24-531.01. 

§ 24-531.09. Involuntary medication. 

(a) Except as set forth in subsection (b) of this section, a defendant who is ordered to 
submit to a competence examination under § 24-531.03, or a defendant who is determined 
after a hearing to be incompetent and is ordered by the court to undergo treatment pursuant 
to § 24-531.05 or § 24-531.06, may not be administered medication involuntarily if the sole 
purpose for doing so would be to render the defendant competent. For any other purpose, 
the defendant may be administered medication without his or her consent consistent with 
§ 7-1231.08, and the regulations promulgated thereunder. 

(b)(1) The Court may order the involuntary administration of medication for the sole 
purpose of rendering the defendant competent only if: 

(A) It orders the defendant to participate in treatment for restoration of competence 
pursuant to 24-531.05; and 

(B) The Court determines that the government's interest in bringing the defendant to 
trial or proceeding with sentencing, probation revocation, or transfer outweighs the 
defendant's interest in refusing medication to render him or her competent. 

(2) In making the determination required by paragraph 1(B) of this subsection, the court 
must find that: 

(A) The defendant has been charged with a dangerous crime or a crime of violence as 
those terms are defined in § 23-1331(3) and (4), respectively; 

(B) The administration of medication is substantially likely to render the defendant 
competent; 

(C) The administration of medication is substantially unlikely to have side effects that 
will significantly interfere with the defendant's ability to assist counsel in conducting a 
defense; 

(D) Involuntary medication is necessary to further the government's interest because 
any less intrusive treatments alternatives are unlikely to render the defendant compe- 
tent; and 

(E) The administration of medication is medically appropriate. 

(May 24, 2005, D.C. Law 15-358, § 109, 52 DCR 2015; Mar. 2, 2007, D.C. Law 16-191, § 46, 53 DCR 
6794.) 

Historical and Statutory Notes 

Effect of Amendments Law 16-191, the "Technical Amendments Act of 

D.C. Law 16-191, in subsec. (a), validated a 2006", was introduced in Council and assigned Bill 

previously made technical correction. No. 16-760, which was referred to the Committee 

Legislative History of Laws of the whole. The Bill was adopted on first and 

For Law 15-358, see notes following second readings on June 20, 2006, and July 11, 

§ 24-531.01. 2006, respectively. Signed by the Mayor on July 

348 



PRISONERS—TREATMENT § 24-531.12 

31, 2006, it was assigned Act No. 16-475 and review. D.C. Law 16-191 became effective on 
transmitted to both Houses of Congress for its March 2, 2007. 

§ 24-531.10. Statements made during the course of competence examination 
or treatment. 

(a) Any statement that is obtained during a court-ordered examination, evaluation, or 
treatment, or any evidence resulting from that statement, is not admissible at any proceeding 
to determine a defendant's guilt or innocence or to determine an appropriate sentence, except 
when the defendant puts his competence or mental health at issue in the proceeding. 

(b) Any statement made by the defendant during a court-ordered examination, evaluation, 
or treatment, or any evidence resulting from that statement, concerning any other event or 
transaction is not admissible at any proceeding to determine the defendant's guilt or 
innocence of any other criminal charges or to determine an appropriate sentence based on 
those events or transactions, except when the defendant puts his competence or mental health 
concerning those events or transactions at issue in any legal proceeding. 

(May 24, 2005, D.C. Law 15-358, § 110, 52 DCR 2015.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-358, see notes following 
§ 24-531.01. 

§ 24-531.11. Tolling- provisions. 
In computing any time period in this chapter, the court shall exclude the following periods: 

(1) Any time in which the defendant is unable to participate in a preliminary screening- 
examination, a full competence examination, or treatment to restore competence due to 
physical incapacity; 

(2) Any time in which the defendant fails or refuses to participate in a preliminary 
screening examination, a full competence examination, or treatment to restore competence; 

(3) Any time due to the defendant's failure to appear for a preliminary screening 
examination, a full competence examination, or treatment to restore competence; and 

(4) Any time from the filing of a motion or petition through its disposition, including any 
appeals, which prevents or delays the conduct of a preliminary screening examination, a full 
competence examination, or treatment to restore competence, including involuntary medi- 
cation. 

(May 24, 2005, D.C. Law 15-358, § 111, 52 DCR 2015.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 15-358, see notes following 
§ 24-531.01. 

§ 24-531.12. Independent experts. 

At any time from the initial court appearance through the conclusion of the transfer 
proceeding or the criminal case, the Court may, upon request, authorize either the prosecutor 
or defense attorney, or both, to engage one or more independent experts to examine the 
defendant for competence and any related issues. 

(May 24, 2005, D.C. Law 15-358, § 112, 52 DCR 2015.) 

Historical and Statutory Notes 

Legislative History of Laws 

For Law 15-358, see notes following 



24-531.01. 
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§ 24-531.13. General provisions. 

(a) Nothing in this chapter shall preclude a person confined under the authority of this 
chapter from establishing his or her eligibility for release under the provisions of this chapter 
by a writ of habeas corpus. 

(b) The provisions of this chapter shall supersede in the District of Columbia the provisions 
of any federal statutes or parts thereof inconsistent with this chapter. 

(c) When a person has been ordered confined in a hospital for the mentally ill pursuant to 
this chapter and has escaped from such hospital, the court which ordered confinement shall, 
upon request of the government, order the return of the escaped person to such hospital. 
The return order shall be effective throughout the United States. Any federal judicial officer 
within whose jurisdiction the escaped person shall be found shall, upon receipt of the return 
order issued by the committing court, cause such person to be apprehended and delivered up 
for return to such hospital. 

(May 24, 2005, D.C. Law 15-358, § 113, 52 DCR 2015.) 

Historical and Statutory Notes 
Legislative History of Laws 

For Law 15-358, see notes following 
§ 24-531.01. 

Chapter 6 
Rehabilitation of Alcoholics. 

Subchapter I. General. 

Section 

24-604. Public intoxication; confidential records. 



Subchapter I. General. 

§ 24-604. Public intoxication; confidential records. 

(a) Except as otherwise provided in subsection (b) of this section, any person who is 
intoxicated in public: (1) may be taken or sent to his home or to a public or private health 
facility; or (2) if not taken or sent to his home or such facility under clause (1) of this 
subsection, shall be taken to a detoxification center, by the Mayor. Reasonable measures 
may be taken to ascertain that public transportation used for such purposes shall be paid for 
by such person in advance. Any intoxicated person may voluntarily come to a detoxification 
center for medical attention. The medical officer in charge of a detoxification center shall 
have the authority to determine whether a person shall be admitted to such center as a 
patient, or whether he should be referred to another health facility. The medical officer in 
charge of such center shall have the authority to require any person admitted as a patient 
under this subsection to remain at such center until he is sober and no longer incapacitated, 
but in any event no longer than 72 hours after his admission as a patient. If the medical 
officer concludes that such person should receive treatment at a different facility, he shall 
arrange for such treatment and for transportation to that facility. A detoxification center 
may provide medical services to a person who is not admitted as a patient. A patient in a 
detoxification center shall be encouraged to consent to an intensive diagnosis for alcoholism 
and to treatment at the inpatient and outpatient facilities authorized in § 24-603(a). 

(b)(1) Any person who is taken into custody for violating § 25-1001 shall be brought to a 
detoxification center where he shall either be admitted as a patient or transported by the 
Mayor to another appropriate medical facility for treatment. The police officer who took such 
person into custody for violating such section shall leave a violation notice for such person 
with the medical officer in charge of the detoxification center. After such person is sober and 
no longer incapacitated, the medical officer in charge of the detoxification center shall detain 
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him as long as is reasonably necessary to conduct a diagnosis for alcoholism. If such person 
is diagnosed as a chronic alcoholic the medical officer shall, after a review of such person's 
record, recommend to the Corporation Counsel whether a criminal charge should be filed 
against such person for violating such section in order to institute civil commitment proceed- 
ings under § 24-607. If such a criminal charge is not filed, no entry relating to such person's 
arrest for violating such section shall be made on any arrest or other criminal record. If the 
Corporation Counsel concludes that a criminal charge should be filed, the medical officer in 
charge of the detoxification center shall deliver to such person the violation notice that had 
been left with him. If such person is not diagnosed as a chronic alcoholic the medical officer 
in charge of the detoxification center shall deliver to him the violation notice that had been 
left with the medical officer and such person shall, after he is released by the center, be 
handled as in any other criminal case. 

(2) Any person who is taken into custody in the District of Columbia for violating any 
criminal provision applicable in the District of Columbia (other than such § 25-1001) and 
who appears to be intoxicated may be taken by the police to a detoxification center where 
he may be admitted as a patient for an immediate medical evaluation of his condition. As 
soon as it is determined that he is not in medical danger he shall be handled by the police 
as in any other criminal case. If his health is in danger, he may be detained either at the 
detoxification center or at some other appropriate medical facility until the danger has 
passed, and he shall then be handled as in any other criminal case. Such security 
conditions shall be maintained as are commensurate with the seriousness of the offense. In 
appropriate cases where there is no danger to the safety of any person, the police may 
leave with the medical officer in charge of the detoxification center a violation notice which 
shall be delivered to such person when he is released from the detoxification center. 

(c) The registration and other records of a detoxification center shall remain confidential 
and may be disclosed only: 

(A) To medical personnel for purposes of: 
(i) Diagnosis; 

(ii) Treatment; or 
(iii) Court testimony; 

(B) To police personnel for purposes of investigation of criminal offenses and complaints 
against police action; 

(C) To authorized personnel for purposes of pre-sentence reports; or 

(D) With the prior written consent of the client, for the purposes of and in accordance 
with Chapter 2A of this title. 

(d) The Mayor shall promptly develop, in cooperation with the police, procedures for taking 
or sending an intoxicated person to a detoxification center, his residence, or a public or 
private health facility if no criminal charge is brought against such person. 

(Aug. 4, 1947, 61 Stat. 745, ch. 472, § 4; Aug. 3, 1968, 82 Stat. 619, Pub. L. 90-452, § 3(a); Mar. 13, 2004, 
D.C. Law 15-105, § 58, 51 DCR 881; Dec. 4, 2010, D.C. Law 18-273, § 209, 57 DCR 7171.) 

Historical and Statutory Notes 

Effect of Amendments nation Emergency Amendment Act of 2010 (D.C. 

D.C. Law 15-105, in subsec. (b), substituted Act 18-530, August 6, 2010, 57 DCR 8099). 

"§ 25-1001" for "§ 25-128" in pars. (1) and (2). For temporary (90 day) amendment of section, 

D.C. Law 18-273 rewrote subsec. (c), which had see § 209 of Data-Sharing and Information Coordi- 

read as follows: nation Congressional Review Emergency Amend- 

"(c) The registration and other records of a ment Act of 2010 (D.C. Act 18-582, October 20, 

detoxification center shall remain confidential, and 2010, 57 DCR 10118). 

may be disclosed only to medical personnel for Legislative History of Laws 

purposes of diagnosis, treatment, and court testi- Law 15-105, the "Technical Amendments Act of 

mony, to police personnel for purposes of investi- 2003", was introduced in Council and assigned Bill 

gation of criminal offenses and complaints against ^o. 15-437, which was referred to the Committee 

police action, and to authorized personnel for pur- f the Whole. The Bill was adopted on first and 

poses of presentence reports." seconc ] rea dings on November 4, 2003, and Decem- 

Emergency Act Amendments ber 2, 2003, respectively. Signed by the Mayor on 

For temporary (90 day) amendment of section, January 6, 2004, it was assigned Act No. 15-291 

see § 209 of Data-Sharing and Information Coordi- and transmitted to both Houses of Congress for its 
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review. D.C. Law 15-105 became effective on 
March 13, 2004. 

Law 18-273, the ''Data-Sharing and Informa- 
tion Coordination Amendment Act of 2010", was 
introduced in Council and assigned Bill No. 18-356 
which was referred to the Committee on Health 



and Human Services. The Bill was adopted on 
first and second readings on June 1, 2010, and 
June 29, 2010, respectively. Signed by the Mayor 
on July 20, 2010, it was assigned Act No. 18-489 
and transmitted to both Houses of Congress for its 
review. D.C. Law 18-273 became effective on 
December 4, 2010. 



Chapter .7 
Rehabilitation of Users of Narcotics. 



Section 

24-701. Purpose. 

24-702. Definitions. 

24-703. Order of examination. 



Section 

24-704. Right to counsel. 

24-713. Care and treatment of drug users; au- 
thority of Surgeon General. 



§ 24-701. Purpose. 



Federal inmates 4 



Notes of Decisions 



4. Federal inmates 

Wardens of federal correctional facilities and 
prison medical staff owed no duty to federal in- 
mate imprisoned in Florida on account of provi- 



sions of District of Columbia's civil commitment 
statutes for drug users not involved in criminal 
justice system, and inmate had no right of action 
against wardens or medical staff on account of 
those statutes. Stamps v. Johns, 2009, 597 
F.Supp.2d 1, appeal dismissed 2009 WL 1073167. 
Chemical Dependents ®=> 12 



§ 24-702. Definitions. 



Notes of Decisions 



1. Drug users 

Wardens of federal correctional facilities and 
prison medical staff owed no duty to federal in- 
mate imprisoned in Florida on account of provi- 
sions of District of Columbia's civil commitment 
statutes for drug' users not involved in criminal 



justice system, and inmate had no right of action 
against wardens or medical staff on account of 
those statutes. Stamps v. Johns, 2009, 597 
F.Supp.2d 1, appeal dismissed 2009 WL 1073167. 
Chemical Dependents ^ 12 



§ 24-703. Order of examination. 

Notes of Decisions 



Federal inmates 2 



2. Federal inmates 

Wardens of federal correctional facilities and 
prison medical staff owed no duty to federal in- 
mate imprisoned in Florida on account of provi- 



sions of District of Columbia's civil commitment 
statutes for drug users not involved in criminal 
justice system, and inmate had no right of action 
against wardens or medical staff on account of 
those statutes. Stamps v. Johns, 2009, 597 
F.Supp.2d 1, appeal dismissed 2009 WL 1073167. 
Chemical Dependents <3=> 12 



§ 24-704. Right to counsel. 



Federal inmates 1 



Notes of Decisions 



1, Federal inmates 

Wardens of federal correctional facilities and 
prison medical staff owed no duty to federal in- 
mate imprisoned in Florida on account of provi- 



sions of District of Columbia's civil commitment 
statutes for drug users not involved in criminal 
justice system, and inmate had no right of action 
against wardens or medical staff on account of 
those statutes. Stamps v. Johns, 2009, 597 
F.Supp.2d 1, appeal dismissed 2009 WL 1073167. 
Chemical Dependents €=> 12 
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§ 24-713. Care and treatment of drug users; authority of Surgeon General. 

(a) The Surgeon General is authorized to provide for the confinement, care, protection, 
treatment, and discipline of persons addicted to the use of habit-forming narcotic drugs who 
are civilly committed to treatment under the Narcotic Addict Rehabilitation Act of 1966, 
addicts who voluntarily submit themselves for treatment, and addicts and other persons with 
drug abuse and drug dependence problems convicted of offenses against the United States 
and who are not sentenced to treatment under the Narcotic Addict Rehabilitation Act of 1966, 
including persons convicted by general courts-martial and consular courts. Such care and 
treatment shall be provided at hospitals of the Public Health Service especially equipped for 
the accommodation of such patients or elsewhere where authorized under other provisions of 
law, and shall be designed to rehabilitate such persons, to restore them to health, and, where 
necessary, to train them to be self-supporting and self-reliant; but nothing in this section or 
in §§ 257 to 261a of Title 42, United States Code, shall be construed to limit the authority of 
the Surgeon General under other provisions of law to provide for the conditional release of 
patients and for aftercare under supervision. In carrying out this subsection, the Secretary 
shall establish in each hospital and other appropriate medical facility of the Service a 
treatment and rehabilitation program for drug addicts and other persons with drug abuse and 
drug dependence problems who are in the area served by such hospital or other facility; 
except that the requirement of this sentence shall not apply in the case of any such hospital or 
other facility with respect to which the Secretary determines that there is not sufficient need 
for such a program in such hospital or other facility. 

(b) Upon the admittance to, and departure from, a hospital of the Service of a person who 
voluntarily submitted himself for treatment pursuant to the provisions of this section, and 
who at the time of his admittance to such hospital was a resident of the District of Columbia, 
the Surgeon General shall furnish to the Mayor of the District of Columbia or his designated 
agent, the name, address, and such other pertinent information as may be useful in the 
rehabilitation to society of such person. 

(c) The Secretary may enter into agreements with the Administrator of Veterans' Affairs, 
the Secretary of Defense, and the head of any other department or agency of the government 
under which agreements hospitals and other appropriate medical facilities of the Service may 
be used in treatment and rehabilitation programs provided by such department or agency for 
drug addicts and other persons with drug abuse and other drug dependence problems who 
are in areas served by such hospitals or other facilities. 

(July 1, 1944, 58 Stat, 698, ch. 373, title III. § 341; May 8, 1954, 68 Stat. 80, ch. 195, § 3; July 24, 1956, 
70 Stat. 622, ch. 676, title III, § 302(a); Nov. 8, 1966, 80 Stat. 1449, Pub. L. 89-793, title VI, § 601; Oct. 
27, 1970, 84 Stat. 1240, Pub. L. 91-513, title I, § 2(a)(1); Mar. 21, 1972, 86 Stat. 77, Pub. L. 92-255, § 402; 
Oct. 12, 1984, 98 Stat. 2031, Pub. L. 98-473, § 232(a).) 

Chapter 7A 
Treatment Instead of Jail for Certain Non-Violent Offenders* 

Historical and Statutory Notes 

Miscellaneous Notes 14-308) appropriated funds in violation of D.C. 

Validity of D.C. Law 14-308: This chapter, con- Official Code 1-204.101 (a) and was impermissibly 

sisting of §§ 24-751.01 to 24-751.13, held invalid. adopted through the initiative process. District of 

The District of Columbia Court of Appeals held Columbia Bd. of Elections and Ethics v. District of 

that the Treatment Instead of Jail Initiative (Law Columbia, 866 A.2d 788 (D.C. 2005). 

Chapter 8 
Interstate Agreement on Detainers. 

Section 

24-801. Enactment. 
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Historical and Statutory Notes 



Complementary Legislation: 

Ala.— Code 1975, § .15-9-81. 
Alaska— AS 33.35.010 to 33.35.040. 
Ariz.— A.R.S. §§ 31-481, 31-482. 
Ark.— A.C.A. §§ 16-95-101 to 16-95-107. 
CaL— West's Ann.Cal.Penal Code, §§ 1389 
1389.8. 



to 



Colo.— West's C.R.S.A. §§ 24-60-501 to 

24-60-507. 
Conn — C.G.S.A. §S 54-186 to 54-192. 
Del.— 11 Del.C. ^ 2540 to 2550. 
D.C.— D.C. Official Code, 2001 Ed. §§ 24-801 to 

24-805. 
Fla.— West's F.S.A. §§ 941.45 to 941.50. 
Ga,— O.C.G.A. §§ 42-6-20 to 42-6-25. 
Hawaii— H R S §§ 834-1 to 834-6. 
Idaho— I.C. §§ 19-5001 to 19-5008. 
111.— S.H.A. 730 ILCS 5/3-8-9. 
Inch— West's A.I.C. 35-33-10-4. 
Iowa— I.C.A. §§ 821.1 to 821.8. 
Kan.— K.S.A. 22-4401 to 22-4408. 
Ky.— KRS 440.450 to 440.510. 
Maine— 34-A M.R.S.A. §§ 9601 to 9609. 
Md. — Code, Correctional Services, §§ 8-401 to 

8-417. 
Mass.— M.G.L.A. c. 276 App., §§ 1-1 to 1-8. 
Mich.— M.C.L.A. §§ 780.601 to 780.608. 
Minn.— M.S.A. § 629.294. 



Mo.— V.A.M..S. § 217.490. 
Mt.-M.CA. 46-31-101 to 46- 



11-204. 



Neb.— R.R.S. 1943, §§ 29-759 to 29-765. 

Nev.— N.R.S. 178.620 to 178.640. 

N.H.— RSA 606-A:l to 606-A:6. 

N.J.— N.J.S.A. 2A:159A-1 to 2A:159A-15. 

N.M.— NMSA 1978, §§ 31-5-12 to 31-5-16. 

N.Y.— McKinney's CPL, § 580.20. 

N.C.— G.S. §§ 15A-761 to 15A-767. 

N.D.— NDCC 29-34-01 to 29-34-08. 

Ohio— R.C. §§ 2963.30 to 2963.35. 

Okk— 22 Okl.St.Ann. §§ 1345 to 1349. 

Ore.— ORS 135.775 to 135.793. 

Pa.— 42 Pa.C.S.A. §§ 9101 to 9108. 

R.I.— Gen.Laws. 1956, §§ 13-13-1 to 13-13-8. 

S.C.— Code 1976, §§ 17-11-10 to 17-11-80. 

S.D.— SDCL 23-24A-1 to 23-24A-34. 

Tenn.— T.C.A. §§ 40-31-101 to 40-31-108. 

Tex.— Vernon's Ann.C.C.P. art. 51.14. 

U.S.— 18 U.S.C.A. App. 

Utah— U.C.A. 1953, 77-29-5 to 77-29-11. 

Vt— 28 V.S.A §§ 1501 to 1509, 1531 to 1.537. 

Va.— Code 1950, §§ 53.1-210 to 53.1-215. 

Wash.— West's RCWA 9.100.010 to 9.100.080. 

W.Va.— Code, 62-14-1 to 62-14-7. 

Wis.— W.S.A. 976.05, 976.06. 

Wyo.— Wyo.Stat.Ann. §§ 7-15-101 to 7-15-105. 



§ 24-801. Enactment. 

United States Supreme Court 

Interstate Agreement on Detainers, transferred to another state for trial be- 

Tinie limitati oris, fore completion of trial, violation of prohi- 

Criminal procedure, no de minimis excep- bition requires dismissal of charges, see 

tion for Interstate Agreement on Detain- Alabama v. Bozeman, 2001, 121 S.Ct. 

ers prohibition against return of person 2079, 533 U.S. 146, 150 L.Ed.2d 188. 



Notes of Decisions 



1. Construction and application 

The Interstate Agreement on Detainers (IAD) is 
a compact among states and federal government 
establishing procedures by which one jurisdiction 
may obtain temporary custody of prisoner incar- 
cerated in another jurisdiction for trial on out- 
standing charges. Interstate Agreement on De- 
tainers 'Act, §§ 1-8, 18 U.S.C.AApp.; D.C.Code 
1981, § 24-701. Murray v. District of Columbia, 
1993, 826 F.Supp. 4, appeal dismissed 1993 WL 
483949, certiorari denied 114 S.Ct. 1556, 511 U.S. 
1038, 128 U.Ed.2cl 203. Extradition And Detainers 
e=> 51 

Principle purpose of the Interstate Agreement 
on Detainers (IAD) is to ensure that sentenced 
prisoner, who has entered into the life of the 
institution to which he has been committed for 
term of imprisonment, does not have progress of 
treatment and rehabilitation obstructed by numer- 
ous absences in connection with several pending 
charges in another jurisdiction. Interstate Agree- 
ment on Detainers Act, §§ 1-8, 18 U.S.C.A.App.; 
D.C.Code 1981, § 24-701. Murray v. District of 



Columbia, 1993, 826 F.Supp. 4, appeal dismissed 
1993 WL 483949, certiorari denied 114 S.Ct, 1556, 
511 U.S. 1038, 128 L.Ecl.2d 203. Extradition And 
Detainers &=> 51 

The 180-day period under the Interstate Agree- 
ment on Detainers does not commence until the 
prisoner's request for final disposition of the 
charges against him has actually been delivered to 
the court and prosecuting officer of the jurisdiction 
that lodged the detainer against him. Cooper v. 
U.S., 2011, 28 A.3d 1132. Extradition and Detain- 
ers ©=> 59 

Charges unrelated to those in the indictment, 
information, or complaint underlying the detainer 
are not subject to the Interstate Agreement on 
Detainers' (IAD) speedy trial provisions. Grant v. 
U.S., 2004, 856 A.2d 1131, certiorari denied 125 
S.Ct. 1096, 543 U.S. 1128, 160 L.Ed.2d 1082. Ex- 
tradition And Detainers <§=> 59 

Interstate Agreement on Detainers (IAD) ap- 
plied only with respect to prosecution on indict- 
ment for cocaine offenses that formed the basis for 
which detainer had been lodged, and not to sepa- 
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rate indictment for drug offenses for which defen- 
dant was produced solely pursuant to writ of habe- 
as corpus ad prosequendum. Grant v. U.S., 2004, 
856 A.2d 1131, certiorari denied 125 S.Ct. 1096, 543 
U.S. 1128, 160 L.Ed.2d 1082. Extradition And 
Detainers €=> 53.1 

Because the Interstate Agreement on Detainers 
(IAD) is a congressionally-approved interstate 
compact, it is a federal law subject to federal 
construction, and thus, the United States Supreme 
Court's interpretations of the IAD are binding 
upon state courts. Grant v. U.S., 2004, 856 A.2d 
1131, certiorari denied 125 S.Ct. 1096, 543 U.S. 
1128, 160 L.Ed.2d 1082. Courts <3=> 97(1); Extra- 
dition And Detainers <$=> 51; States <3=° 6 

The provisions of the Interstate Agreement on 
Detainers (IAD) become applicable when a detain- 
er is lodged against a prisoner in one State based 
on outstanding criminal charges in another State. 
Swanigan v. U.S., 2004, S53 A.2d 742. Extradition 
And Detainers <3=° 53.1 

Interstate Agreement on Detainers (IAD) did 
not require that defendant, who was serving a 
prison sentence in Virginia, be brought to trial 
within 180 days of his request that he be returned 
to the District of Columbia pursuant to the IAD to 
face the charges pending against him there, where 
defendant finished serving his Virginia prison sen- 
tence before the 180-day period expired. Swani- 
gan v. U.S., 2004, 853 A.2d 742. Extradition And 
Detainers <3=° 59 

2. Detainers 

A "detainer" is a request filed by a criminal 
justice agency with the institution in which a pris- 
oner is incarcerated, asking the institution either 
to hold the prisoner for the agency after his re- 
lease or to notify the agency when release of the 
prisoner is imminent. Grant v. U.S., 2004, 856 
A.2d 1131, certiorari denied 125 S.Ct. 1096, 543 
U.S. 1128, 160 L.Ed.2d 1082. Extradition And 
Detainers <3=° 52 

For purposes of the Interstate Agreement on 
Detainers (IAD), the lodging of a detainer does 
not, in itself, require the immediate transfer of the 
prisoner from one state to another; rather, it mere- 
ly requires a state in which an individual is cur- 
rently imprisoned to hold that individual when he 
has finished serving his sentence so that he may be 
tried by a different state for a different crime. 
Swanigan v. U.S., 2004, 853 A. 2d 742. Extradition 
And Detainers <^> 52; Extradition And Detainers 
<s^58 

A "detainer, 17 for purposes of the Interstate 
Agreement on Detainers (IAD), is simply a notifi- 
cation filed with the institution in which a prisoner 
is serving a sentence, advising that he is wanted to 
face pending criminal charges in another jurisdic- 
tion. Swanigan v. U.S., 2004, 853 A.2d 742. Ex- 
tradition And Detainers <^ 52 
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Note 10 

7. Habeas corpus 

Pretrial detainee was not entitled to federal 
habeas relief, despite detainee's allegations of 
prosecutorial misconduct and violations of Inter- 
state Agreement on Detainers, Fifth Amendment 
presentment and due process clauses, Sixth 
Amendment right to speedy trial, and Fourteenth 
Amendment due process clause, where record bore 
no suggestion that he had presented any of his 
claims to state court, any delays were result of 
detainee's conduct, and claims could all be properly 
resolved by state court, Williams v. Warden-Cen- 
tral Detention Facility, 2008, 538 F.Supp.2d 74. 
Habeas Corpus c^ 332.1; Habeas Corpus G=> 335; 
Habeas Corpus < s= > 341 

In order to obtain custody of a prisoner incar- 
cerated in another state, the government does not 
proceed by way of the Interstate Agreement on 
Detainers (IAD) when it demonstrably obtains cus- 
tody over an inmate defendant solely through a. 
writ of habeas corpus ad prosequendum, despite 
the existence of lodged detainers in other, unrelat- 
ed cases. Grant v. U.S., 2004, 856 A.2d 1131. 
certiorari denied 125 S.Ct. 1096, 543 U.S. 1128, 160 
L.Ed.2d 1082. Criminal Law ©=» 243; Extradition 
And Detainers <§=> 51 

The government seeking to secure custody of a 
defendant incarcerated in another state need not 
proceed by way of the Interstate Agreement on 
Detainers (IAD); it may obtain a state prisoner by 
means of a writ of habeas corpus ad prosequendum 
without ever filing a detainer, and in such a case, 
the IAD is inapplicable. Grant v. U.S., 2004, 856 
A.2d 1131, certiorari denied 125 S.Ct. 1096, 543 
U.S. 1128, 160 L.Ed.2d 1082. Criminal Law <^ 
243; Extradition And Detainers @=> 51 

A "writ of habeas corpus ad prosequendum" is a 
writ commanding the immediate removal of a pris- 
oner from incarceration so that he or she may be 
transferred into the jurisdiction from which the 
writ issued to stand trial on charges for crimes 
committed within that jurisdiction. Grant v. U.S., 
2004, 856 A.2d 1131, certiorari denied 125 S.Ct. 
1096, 543 U.S. 1128, 160 L.Ed.2d 1082. Criminal 
Law ©=> 243 

10. Review 

Issue whether Interstate Agreement on Detain- 
ers applied to prosecution for possession with in- 
tent to distribute cocaine was matter of law subject 
to de novo review, and thus, United State's attor- 
ney's failure to raise issue before trial court did 
not necessarily preclude review of claim on direct 
appeal. Grant v. U.S., 2004, 856 A.2d 1131, certio- 
rari denied 125 S.Ct. 1096, 543 U.S. 1128, 160 
L.Ed.2d 1082. Criminal Law e=> 1031(1); Criminal 
Law@=> 1139 

Denial of defendant's motion to dismiss charges 
under the Interstate Agreement on Detainers 
(IAD) is a question of federal law reviewed de 
novo. Swanigan v. U.S., 2004, 853 A.2d 742. 
Criminal Law <3=> 1139 
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Chapter 9 
Youth Offender Programs 

Subchapter I. Youth Rehabilitation. 



Section 

24-906. Unconditional discharge sets aside con- 
viction. 
24-907. Rules. 



Section 

24-901. Definitions. 

24-902. Facilities for treatment and rehabilita- 
tion. 

24-903. Sentencing alternatives. 

24-904. Conditional release; unconditional dis- 
charge. 

24-905. Determination that youth offender will 24-941. Closure of Oak Hill Youth Center; trans- 
derive no further benefit; appeal. fer of operations to new facilities. 



Subchapter III. Closure of Oak 
Hill Youth Center. 



Subchapter I. Youth Rehabilitation. 



§ 24-901. Definitions. 

For purposes of this subchapter, the term: 

(1) "Committed youth offender" means an individual committed pursuant to this sub- 
chapter. 

(2) "Conviction" means the judgment on a verdict or a finding of guilty, a plea of guilty, 
or a plea of no contest. 

(3) "Court" means the Superior Court of the District of Columbia. 

(4) "District" means the District of Columbia. 

(5) "Treatment" means corrective and preventive guidance and training designed to 
protect the public by correcting the antisocial tendencies of youth offenders. 

(6) "Youth offender" means a person less than 22 years old convicted of a crime other 
than murder, first degree murder that constitutes an act of terrorism, and second degree 
murder that constitutes an act of terrorism. 



(Dec. 7, 1985, D.C. Law 6-69, § 2, 32 DCR 4587; June 8, 2001, D.C. Law 13-302, 
Oct. 17, 2002, D.C. Law 14-194, § 157, 49 DCR 5306.) 



9(a), 47 DCR 7249; 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 13-302, in par. (1), deleted "for treat- 
ment in the District of Columbia" following "this 
subchapter". 

D.C, Law 14-194 rewrote par. (6) which had 
read as follows: 

"(6) 'Youth offender' means a person less than 
22 years old convicted of a crime other than mur- 
der." 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see §§ 9(a) and 11 of the Sentencing Reform Con- 
gressional Review Emergency Amendment Act of 
2001 (D.C. Act 13-462, November 7, 2000, 47 DCR 
9443). 

For temporary (90 day) amendment of section, 
see § 9(a) of Sentencing Reform Congressional 



Review Emergency Amendment Act of 2001 (D.C. 
Act 14-2, February 2, 2001, 48 DCR 2239). 

For temporary (90 day) amendment of section, 
see § 9(a) of Sentencing Reform Second Congres- 
sional Review Emergency Amendment Act of 2001 
(D.C. Act 14-51, May 2, 2001, 48 DCR 4370). 
Legislative History of Laws 

For Law 13-302, see notes following 
§ 24-403.01. 

Law 14-194, the "Omnibus Anti-Terrorism Act 
of 2002", was introduced in Council and assigned 
Bill No. 14-373, which was referred to the Com- 
mittee on the Judiciary. The Bill was adopted on 
first and second readings on April 9, 2002, and 
May 7, 2002, respectively. Signed by the Mayor 
on June 3, 2002, it was assigned Act No. 14-380 
and transmitted to both Houses of Congress for its 
review. D.C. Law 14-194 became effective on 
October 17, 2002. 
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§ 24-902 



Notes of Decisions 



Construction with other law 
Sentencing- 3 



2. Construction with other law 

District of Columbia's Sex Offender and Regis- 
tration Act (SORA) did not apply to offenders 
sentenced under District of Columbia Youth Reha- 
bilitation Act (YRA) for offenses committed before 
effective date of amendment of YRA, who had 
their convictions set aside; a youth offender whose 
conviction had been set aside under the YRA and 
whose offense predated effective date of amend- 
ment continued to enjoy a liberty interest in main- 
taining the benefits of his set-aside. Doe No. 1 v. 
Williams, 2001, 167 F.Supp.2d 45, appeal held in 
abeyance 2002 WL 1298752, reversed 2003 WL 
21466903. Mental Health <s=> 454 

Delay of less than four months between indict- 
ment for carrying pistol without license and hear- 
ing where indictment was dismissed with prejudice 
due to Government's failure to secure defendant's 
presence from Maryland where he was incarcerat- 
ed and facing trial did not violate defendant's right 
to speedy trial; government's apparent lack of 
efficiency in attempting to secure defendant's pres- 
ence was not intentional delay tactic, defendant 
never asserted speedy trial demand, while counsel 
sought dismissal for lack of prosecution, not 
speedy trial violation, and defendant failed to show 
prejudice from delay, since he vos already being 
held in Maryland and facing trial on more serious 
charges or that his ineligibility for sentencing un- 
der District of Columbia Youth Sentencing Act 
would have been due to Government's fault in 
delay. U.S. v. Stephenson, 2006, 891 A.2d 1076. 
Criminal Law <&=> 577.10(10); Criminal Law ©=> 
577.12(2); Criminal Law ©^ 577.15(4); Criminal 
Law <£=> 577.16(4) 

Trial court lacked jurisdiction to enforce treat- 
ment under Youth Rehabilitation Act on behalf of 
inmate based on the All Writs Act, where court 
lacked original jurisdiction to enforce inmate's sen- 
tence; under Act, court could take action necessary 
and appropriate "in aid of its jurisdiction, but Act 



did not create independent basis for jurisdiction 
where court otherwise had none. U.S. v. Crockett, 
2004, 861 A.2d 604. Federal Courts <^> 1051 

Trial court lacked jurisdiction to consider in- 
mate's petition, requesting that court enforce cer- 
tain treatment under the Youth Rehabilitation Act 
on his behalf, under statute setting forth remedies 
on motion attacking sentence; statute expressly set 
forth relief for only four circumstances, inmate 
failed to assert any of the four grounds for relief, 
and inmate's petition was in essence a habeas 
petition. U.S. v. Crockett, 2004, 861 A.2d 604. 
Criminal Law Q=> 1575; Criminal Law <^ 1587 

Trial court properly considered inmate's motion, 
requesting that court enforce certain treatment 
under the Youth Rehabilitation Act on his behalf, 
to be a petition for writ of habeas corpus; in his 
motion, inmate relied on statute governing writ of 
habeas corpus as basis for jurisdiction, and inmate 
alleged that failure of Bureau of Prisons to meet 
his special educational needs was precluding him 
from being prepared to take General Educational 
Development (GED) exam, which deprived him of 
eligibility for parole. U.S. v. Crockett, 2004, 861 
A.2d604. Habeas Corpus ^ 666 

Trial court lacked jurisdiction to consider in- 
mate's habeas petition, requesting that court en- 
force certain treatment under the Youth Rehabili- 
tation Act on his behalf, under statute governing 
writ of habeas corpus; only proper respondent in 
habeas action was inmate's custodian, trial court 
did not have personal jurisdiction over custodian 
for inmate who was housed outside of district, and 
thus, court lacked jurisdiction to hear case since 
inmate's custodian was not located within district. 
U.S. v. Crockett, 2004, 861 A.2d 604. Habeas 
Corpus <©=> 634; Habeas Corpus ©=> 662.1 

3. Sentencing 

Defendant's age at time he was convicted on 
guilty plea to unlawful distribution of cocaine, and 
not age at time of sentencing, determined defen- 
dant's eligibility for sentencing under Youth Reha- 
bilitation Act. Holloway v. U.S., 2008, 951 A.2d 59. 
Infants ©=> 3036(4) 



§ 24-902. Facilities for treatment and rehabilitation. 

(a) The Mayor shall provide facilities and personnel for the treatment and rehabilitation of 
youth offenders convicted of misdemeanor offenses under District of Columbia law and 
sentenced according to this subchapter. 

(b)(1) The Mayor shall periodically set aside and adapt facilities for the treatment, care, 
education, vocational training, rehabilitation, segregation, and protection of youth offenders 
convicted of misdemeanor offenses. 

(2) Insofar as practical, these institutions maintained by the District of Columbia shall 
treat committed youth offenders convicted of misdemeanor offenses only, and the youth 
offenders shall be segregated from other offenders, and classes of committed youth 
offenders shall be segregated according to their needs for treatment. 

(c) The Federal Bureau of Prisons is authorized to provide for the custody, care, subsis- 
tence, education, treatment, and training of youth offenders convicted of felony offenses and 
sentenced to commitment. 



(Dec. 7, 1985, D.C. Law 6- 



3, 32 DCR 4587; June 8, 2001, D.C. Law 13-302, 
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9(b), 47 DCR 7249.) 



§ 24-902 
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Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 18-802 rewrote the section which had 
read: 

"(a) The Mayor shall provide facilities and per- 
sonnel for the treatment and rehabilitation of 
youth offenders convicted under District of Colum- 
bia law and sentenced according to this subchap- 
ter. 

"(b)(1) The Mayor shall periodically set aside 
and adapt facilities for the treatment, care, edu- 
cation, vocational training, rehabilitation, segrega- 
tion, and protection of youth offenders. 

"(2) Insofar as practical, these institutions shall 
treat committed youth offenders only, and the 
youth offenders shall be segregated from other 
offenders, and classes of committed youth offend- 
ers shall be segregated according to their needs 
for treatment;' 



Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 9(b) of the Sentencing Reform Congressional 
Review 7 Emergency Amendment Act of 2001 (D.C. 
Act 13-462, November 7, 2000, 47 DCR 9443). 

For temporary (90 day) amendment of section, 
see § 9(b) of Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 14-2, February 2, 2001, 48 DCR 2239). 

P'or temporary (90 day) amendment of section, 
see § 9(b) of Sentencing Reform Second Congres- 
sional Review Emergency Amendment Act of 2001 
(D.C. Act 14-51, May 2, 2001, 48 DCR 4370). 

Legislative History of Laws 

For Law 13-302, see 
§ 24-408.01. 



notes following 



§ 24-903. Sentencing alternatives. 



Notes of Decisions 



2. Sentencing 

Trial court lacked jurisdiction, under provision of 
statute allowing sentencing judge to review 7 De- 
partment of Corrections determinations that a 
youth offender would derive "no further benefit" 
from treatment under the Youth Rehabilitation 
Act, to order the Bureau of Prisons (BOP) to house 
inmate only with other Youth Act offenders and to 
provide educational services; plain language of Act 
did not authorize court to order BOP to provide 
services to offender after he was sentenced, and 
there was nothing in Act or case law which gave 
court jurisdiction to order jailor to provide offend- 
er specific services. U.S. v. Crockett, 2004, 861 
A.2d 604. Prisons &=> 296 

A sentence under the Youth Rehabilitation Act 
(YRA), a statute that mandates treatment for cer- 
tain offenders a judge has determined will benefit 
under the YRA, guides the discretion of the Board 
of Parole in setting parole reconsideration dates. 
Wells v. Golden, 2001, 785 A.2d 641. Infants &* 
3156 

Because the governing statute and regulation 
vest in the Board of Parole substantial discretion 
in granting or denying parole, prisoners generally 
have no statutory or constitutional interest in a 
parole reconsideration date. Wells v. Golden, 
200.1, 785 A.2d 641. Pardon And Parole &* 52 



Incapacitation of the offender for prevention, 
deterrence, and punishment are appropriate con- 
siderations in sentencing decisions under the 
Youth Rehabilitation Act (YRA). Wells v. Golden, 
2001, 785 A.2d 641. Infants <&=> 3036(3) 

Requirement in sentence that defendant convict- 
ed of aggravated assault and sentenced under 
Youth Act obtain high school equivalency diploma, 
job training, and alcohol and drug counseling be- 
fore his release from prison was impermissible, as 
authority to determine release date lay with Youth 
Act authorities. Palacio-Escoto v. U.S., 2001, 764 
A.2d 795. Infants ^> 3034 

Under the Youth Act, release is to be deter- 
mined, not by the court, but rather by the Youth 
Act authorities, and the actual duration of the 
treatment period is determined by the Youth Cor- 
rection authorities. Palacio-Escoto v. U.S., 2001, 
764 A.2d 795. Infants &* 3153; Infants <*=> 3157 

Trial court had discretion under youth offender 
statute to grant relief nunc pro tunc to set aside 
defendant's convictions for simple assault when 
recommendation of unconditional discharge and 
set- aside was filed belatedly, but within reasonable 
time after expiration of defendant's probation, 
where offender, government, and trial judge all 
agreed that convictions should be set aside. Ar- 
gueta v. U.S., 2000, 759 A2d 1067. Infants <©=> 
3051 



§ 24-904. Conditional release; unconditional discharge. 

(a) A committed youth offender may be released conditionally under supervision whenever 
appropriate. 

(b) A committed youth offender may be unconditionally discharged at the end of 1 year 
from the elate of conditional release. 

(c) Notwithstanding any other provision of law, subsections (a) and (b) of this section shall 
not apply to a youth offender convicted of any offense committed on or after August 5, 2000. 
(Dee. 7, 1985, D.C. Law 6-69, § 5, 32 DCR 4587; June 8, 2001, D.C. Law 13-302, § 9(c), 47 DCR 7249.) 
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§ 24-905 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 13-302 added subsec. (c). 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 9(c) of the Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 13-462, November 7, 2000, 47 DCR 9443). 

For temporary (90 day) amendment of section, 
see § 9(c) of Sentencing Reform Congressional 



Review Emergency Amendment Act of 2001 (D.C. 
Act 14-2, February 2, 2001, 48 DCR 2239). 

For temporary (90 day) amendment of section, 
see § 9(c) of Sentencing Reform Second Congres- 
sional Review Emergency Amendment Act of 2001 
(D.C. Act 14-51, May 2, 2001, 48 DCR 4370). 
Legislative History of Laws 

For Law 13-302, see notes following 
§ 24-403.01. 



Notes of Decisions 



In general 1 



1. In general 

The appropriateness of release from parole un- 
der the Youth Rehabilitation Act (YRA) must de- 
pend, at least in part, on a consideration of youth- 
ful offender's treatment and rehabilitation. Wells 
v. Golden, 2001, 785 A.2d 641. Infants <&=>-3156 

Under the Youth Rehabilitation Act (YRA), the 
Board of Parole is obliged to make its parole 
decisions, including the decision to set off reconsid- 
eration for parole, in light of the youthful offend- 
er's potential or actual progress, or lack thereof, in 
his program of treatment. Wells v. Golden, 2001, 
785 A.2d 641. Infants <s=» 3156 

When exercising its discretion in regard to a 
youthful offender sentenced under the Youth Re- 
habilitation Act (YRA), the Board of Parole must 
evaluate the youthful offender's rehabilitation and 
past and likely future progress in treatment, even 



if its determination is ultimately based on other 
considerations. Wells v. Golden, 2001, 785 A.2d 
641. Infants @=* 3156 

The fact that youthful offender who is sentenced 
under the Youth Rehabilitation Act (YRA) may 
petition the Board of Parole for an earlier recon- 
sideration date under parole regulation does not 
absolve the Board of its responsibility to take all 
relevant factors into consideration in setting a 
reconsideration date in the first instance. Wells v. 
Golden, 2001, 785 A.2d 641. Infants &* 3156 

In regard to youthful offender who was sen- 
tenced under the Youth Rehabilitation Act (YRA) 
for armed robbery and firearm offenses, remand to 
the Board of Parole was required following youth- 
ful offender's appeal of Board's decision to set 
parole reconsideration at a date ten years after 
sentence began, as it was unclear whether Board 
considered YRA's rehabilitative goal. Wells v. 
Golden, 2001, 785 A.2d 641. Infants ©=> 3156 



§ 24-905. Determination that youth offender will derive no further benefit; 
appeal. 

(a) If the Director of the Department of Corrections ("Director") determines that a youth 
offender will derive no further benefit from the treatment pursuant to this subchapter, the 
Director shall notify the youth offender of this determination in a written statement that 
includes the following: 

(1) Notice that the youth offender may appeal the Director's determination to the 
sentencing judge in writing within 30 days of the youth offender's receipt of the Director's 
statement required by this section; 

(2) Specific reasons for the Director's no further benefit determination; and 

(3) Notice that an appeal by the youth offender to the sentencing judge wall stay any 
action by the Director regarding a change in the youth offender's status until the 
sentencing judge makes a determination on the appeal. 

(b) The decision of the sentencing judge on the appeal of the youth offender shall be 
considered a final disposition of the appeal and shall preclude further action by the Director 
to change the status of a youth offender for a 6-month period from the date of the sentencing 
judge's decision. 

(c) Notwithstanding any other provision of law, subsections (a) and (b) of this section shall 
not apply to a youth offender convicted of any offense committed on or after August 5, 2000, 

(Dec. 7, 1985, D.C. Law 6-69, § 6, 32 DCR 4587; June 8, 2001, D.C. Law 13-302, § 9(d), 47 DCR 7249.) 
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Historical and Statutory Notes 

Effect of Amendments Review Emergency Amendment Act of 2001 (D.C. 

D.C. Law 1.3-302 added subsec. (c). Act 14-2, February 2, 2001, 48 DCR 2239). 

Emergency Act Amendments For temporary (90 day) amendment of section, 

For temporary (90 day) amendment of section, see § 9(d) of Sentencing Reform Second Congres- 

see § 9(d) of the Sentencing Reform Congressional sional Review Emergency Amendment Act of 2001 

Review Emergency Amendment Act of 2001 (D.C. ( D - c - Act 14 " 51 > Ma Y 2, 2001, 48 DCR 4370). 

Act 13-462, November 7, 2000, 47 DCR 9443). Legislative History of Laws 

For temporary (90 day) amendment of section, For Law 13-302, see notes following 

see § 9(d) of Sentencing Reform Congressional § 24-403.01. 

Notes of Decisions 
1. Review court jurisdiction to order jailor to provide off end- 
Trial court lacked jurisdiction, under provision of ^ specific services. U.S. v. Crockett, 2004, 861 
statute allowing sentencing judge to review De- A.2d 604. Prisons ©^ 296 

partment of Corrections determinations that a Unless and until there has been a final determi- 

youth offender would derive "no further benefit" nation pursuant to the procedures set out in the 

from treatment under the Youth Rehabilitation Youth Rehabilitation Act (YRA) that a youthful 

Act, to order the Bureau of Prisons (BOP) to house offender will derive "no further benefit from the 

inmate only with other Youth Act offenders and to treatment" under the YRA, the Board of Parole's 

provide educational services; plain language of Act decisions are constrained by the sentencing judge's 

did not authorize court to order BOP to provide determination that the offender will derive benefit 

services to offender after he was sentenced, and from treatment under the YRA. Wells v. Golden, 

there was nothing in Act or case law which gave 2001, 785 A2d 641. Infants <S=> 3156 

§ 24-906. Unconditional discharge sets aside conviction. 

(a) Upon unconditional discharge of a committed youth offender before the expiration of 
the sentence imposed, the youth offender's conviction shall be automatically set aside. 

(b) If the sentence of a committed youth offender expires before unconditional discharge, 
the United States Parole Commission may, in its discretion, set aside the conviction. 

(c) Where a youth offender is sentenced to commitment and a term of supervised release 
for a felony committed on or after August 5, 2000, and the United States Parole Commission 
exercises its authority pursuant to 18 U.S.C. § 3583(e)(1) to terminate the term of supervised 
release before its expiration, the youth offender's conviction shall be automatically set aside. 

(d) In any case in which the youth offender's conviction is set aside, the youth offender 
shall be issued a certificate to that effect. 

(e) Where a youth offender has been placed on probation by the court, the court may, in its 
discretion, unconditionally discharge the youth offender from probation before the end of the 
maximum period of probation previously fixed by the court. The discharge shall automatically 
set aside the conviction. If the sentence of a youth offender who has been placed on probation 
by the court expires before unconditional discharge, the court may, in its discretion, set aside 
the conviction. In any case where the court sets aside the conviction of a youth offender, the 
court shall issue to the youth offender a certificate to that effect. 

(f) A conviction set aside under this section may be used: 

(1) In determining whether a person has committed a second or subsequent offense for 
purposes of imposing an enhanced sentence under any provision of law; 

(2) In determining whether an offense under § 48-904.01 is a second or subsequent 
violation under § 24-112; 

(3) In determining an appropriate sentence if the person is subsequently convicted of 
another crime; 

(4) For impeachment if the person testifies in his own defense at trial pursuant to 
§ 14-305; 

(5) For cross-examining character witnesses; 

(6) For sex offender registration and notification; 

(7) For gun offender registration pursuant to subchapter VIII of Chapter 25 of Title 7, 
for convictions on or after January 1, 2011; or 
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§ 24-907 



(8) In determining whether a person has been in possession of a firearm in violation of 
§ 22-4503. 

(Dec. 7, 1985, D.C. Law 6-69, § 7, 32 DCR 4587; June 28, 1991, D.C. Law 9-7, § 2, 38 DCR 1978; Aug. 17, 
1991, D.C. Law 9-15, § 2, 38 DCR 3382; June 8, 2001, D.C. Law 13-302, § 9(e), 47 DCR 7249; June 3, 
2011, D.C. Law 18-377, § 17, 58 DCR 1174.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 13-302 rewrote the section which had 
read: 

"(a) Upon the unconditional discharge of a com- 
mitted youth offender before the expiration of the 
maximum sentence imposed, the District of Colum- 
bia Board of Parole shall automatically set aside 
the conviction. 

"(b) If the maximum sentence of a committed 
youth offender expires before unconditional dis- 
charge, the District of Columbia Board of Parole 
may, in its discretion, set aside the conviction. 

"(c) In any case in which the District of Colum- 
bia Board of Parole sets aside the conviction of a 
committed youth offender, the Board shall issue to 
the youth offender a certificate to that effect. 

"(d) Where a youth offender has been placed on 
probation by the court, the court may, in its discre- 
tion, unconditionally discharge the youth offender 
from probation before the end of the maximum 
period of probation previously fixed by the court. 
The discharge shall automatically set aside the 
conviction and the court shall issue to the youth 
offender a certification to that effect." 

D.C. Law 18-377, in subsec. (f), deleted "or" 
from the end of par. (5), substituted a semicolon 
for a period at the end of par. (6), and added pars. 
(7) and (8). 

Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 9(e) of the Sentencing Reform Congressional 



Review Emergency Amendment Act of 2001 (D.C. 
Act 13-462, November 7, 2000, 47 DCR 9443). 

For temporary (90 day) amendment of section, 
see § 9(e) of Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 14-2, February 2, 2001, 48 DCR 2239). 

For temporary (90 day) amendment of section, 
see § 9(e) of Sentencing Reform Second Congres- 
sional Review Emergency Amendment Act of 2001 
(D.C. Act 14-51, May 2, 2001, 48 DCR 4370). 

For temporary (90 day) amendment of section, 
see § 517 of Public Safety Legislation Sixty-Day 
Layover Emergency Amendment Act of 2010 (D.C. 
Act 18-693, January 18, 2011, 58 DCR 640). 

For temporary (90 day) amendment of section, 
see § 517 of Public Safety Legislation Sixty-Day 
Layover Congressional Review Emergency 
Amendment Act of 2011 (D.C. Act 19-45, April 20, 
2011, 58 DCR 3701). 
Legislative History of Laws 

For Law 13-302, see notes following 
§ 24-403.01. 

Law 18-377, the "Criminal Code Amendment 
Act of 2010", was introduced in Council and as- 
signed Bill No. 18-963, which was referred to the 
Committee on Public Safety and the Judiciary. 
The Bill was adopted on first and second readings 
on December 7, 2010, and December 21, 2010, 
respectively. Signed by the Mayor on February 2, 
2011, it was assigned Act No. 18-722 and transmit- 
ted to both Houses of Congress for its review. 
D.C. Law 18-377 became effective on June 3, 2011. 



§ 24-907. Rules. 

The Mayor may issue rules to implement the provisions of this subchapter pursuant to 
subchapter I of Chapter 5 of Title 2. 

(Dec. 7, 1985, D.C. Law 6-69, § 8, 32 DCR 4587; June 8, 2001, D.C. Law 13-302, § 9(f), 47 DCR 7249.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 13-302, in the section heading, deleted 
"; division of responsibility"; and deleted ", includ- 
ing the division of i*esponsibility between the Dis- 
trict of Columbia Board of Parole and the District 
of Columbia Department of Corrections" following 
"Title 2,". 
Emergency Act Amendments 

For temporary (90 day) amendment of section, 
see § 9(f) of the Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 13-462, November 7, 2000, 47 DCR 9443). 



For temporary (90 day) amendment of section, 
see § 9(f) of Sentencing Reform Congressional 
Review Emergency Amendment Act of 2001 (D.C. 
Act 14-2, February 2, 2001, 48 DCR 2239). 

For temporary (90 day) amendment of section, 
see § 9(f) of Sentencing Reform Second Congres- 
sional Review Emergency Amendment Act of 2001 
(D.C. Act 14-51, May 2, 2001, 48 DCR 4370). 

Legislative History of Laws 

For Law 13-302, see notes following 
§ 24-403.01. 
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Subchapter III. Closure of Oak Hill Youth Center. 

§ 24-941. Closure of Oak Hill Youth Center; transfer of operations to new 
facilities. 

The Mayor shall develop and implement a comprehensive plan resulting in the closure of 
the existing Oak Hill Youth Center facility no later than 4 years after March 17, 2005, and 
transfer operations to new facilities, one or more of which shall be located on the same 
property, consistent with the following criteria for a new rehabilitation and treatment model: 

(1) No new facility for committed youth shall house more than 40 committed children 
within the same building, but a facility may contain more than one building; 

(2) Plans for the operation of facilities shall incorporate best practices for the provision 
of rehabilitative and other services and the safety of children, and shall be consistent with 
the applicable standards of accreditation of the American Correctional Association; 

(3) Individuals appointed by the Mayor shall provide on-site monitoring of the safety of 
children housed in any secure detention or commitment facility operated by the District of 
Columbia during all hours of operation; and 

(4) Individuals responsible for monitoring the safety of children under paragraph (3) of 
this subsection shall notify the child's parent or guardian and the child's legal representa- 
tive whenever a child is injured. 

(Mar. 17, 2005, D.C. Law 15-261, § 1102, 52 DCR 1188.) 



Historical and Statutory Notes 



Legislative History of Laws 

Law 15-261, the "Omnibus Juvenile Justice Act 
of 2004", was introduced in Council and assigned 
Bill No. 15-537, which was referred to the Com- 
mittee on the Judiciary. The Bill was adopted on 
first and second readings on October 5, 2004, and 



November 9, 2004, respectively. Signed by the 
Mayor on November 30, 2004, it was assigned Act 
No. 15-637 and transmitted to both Houses of 
Congress for its review. D.C. Law 15-261 became 
effective on March 17, 2005. 
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Historical and Statutory Notes 



Complementary Legislation: 

Ala— Code 1975, §§ 14-13-1 to 14-13-3. 
Alaska— AS 33.36.010 to 33.36.040. 
Ariz.— A.R.S. §§ 31-491, 31-492. 
Ark.— ACA. §§ 12-49-101 to 12-49-103. 
Cal.— West's Ann.Cal.Penal Code, § 11189. 
Colo.— West's C.R.S.A. §§ 24-60-1601 to 

24-60-1603. 
Conn.— C.G.S.A. §§ 18-105 to 18-107. 
Del.— 11 Del.C. $§ 6570 to 6573. 
D.C— D.C. Official Code, 2001 Ed. §§ 24-1001, 

24-1002. 
Fla.— West's F.SA. §§ 941.55 to 941.57. 
Ga.-O.C.G.A §§ 42-11-1 to 42-11-3. 
Hawaii— H R S §§ 355D-1 to 355D-5. 
Idaho— I.C. §§ 20-701 to 20-704. 
Ill— S.H.A. 730 ILCS 5/3-4-4. 
Ind.— West's A.I.C. 11-8-4-1 to 11-8-4-20. 
Iowa— I.C.A. §§ 913.1 to 913.3. 
Kan.— K.S.A. 76-3001 to 76-3003. 
Kv.— KRS 196.610, 196.620. 



Maine— 34-A M.R.S.A. §§ 9401 to 9424. 

Mel.— Code, Correctional Services, §§ 8-601 to 

8-611. 
Minn.— M.S.A §§ 241.28 to 241.30. 
Mo.— VA.M.S. §§ 217.525 to 217.540. 
Mt— M.C.A. 46-19-401, 46-19-402. 
Neb.— R.R.S. 1943, §§ 29-3401, 29-3402. 
Nev.— N.R.S. 215A010 to 215A060. 
N.H.— RSA 622-Brl to 622-B:3. 
N.J.— N.J.S.A. 30:7C-1 to 30:7C-12. 
N.M.— NMSA 1978, §§ 31-5-17 to 31-5-19. 
N.C.— G.S. §§ 148-119 to 148-121. 
Ohio— R.C. § 5120.50. 
Okl.— 57 Okl.St.Ann. §§ 601, 602. 
Ore.— ORS 421.245, 421.250, 421.254. 
Pa.— 61 P.S. §§ 1061 to 1063. 
S.C.— Code 1976, §§ 24-11-10 to 24-11-30. 
Tenn.— T.C.A. §§ 41-23-101 to 41-23-104. 
Tex.— Vernon's Ann.C.C.P. art, 42.19. 
Utah— U.C.A. 1953, 77-28a-l to 77-28a-5. 
Vt.— 28 V.S.A. §§ 1601 to 1610. 
Va.— Code 1950, §§ 53.1-216, 53.1-217. 
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Wash.— West's RCWA 72.74.010 to 72.74.070, 
72.74.900. 



Wis.— W.S.A. 302.25 to 302.26. 



§ 24-1001. Interstate Corrections Compact. 



Notes of Decisions 



Jurisdiction 1.5 



Columbia over habeas corpus petitions challenging 

__ the denial of parole or otherwise contesting the 

legality of a transferred prisoner's confinement. 
1.5. Jurisdiction Taylor v. Washington, 2002, 808 A.2d 770. Habeas 

Interstate Corrections Compact does not expand Corpus <&=> 634 
the jurisdiction of the courts of the District of 



Chapter 11 
Interstate Compact. on Juveniles. 



Section 

24-1102. Authority to enter into and execute 
Compact. 



Historical and Statutory Notes 



Complementary Legislation: 

Ariz.— A.R.S. §§ 8-361 to 8-367. 

Conn.— C.G.S.A. §§ 46b-151 to 46b-151g (Con- 
tingent on repeal). 

Del— 31 Del.C. §§ 5201 to 5203, 5221 to 5229. 

D.C.— D.C. Official Code, 2001 Ed. §§ 24-1101 
to 24-1106. 

Ga.— O.C.G.A. §§ 39-3-1 to 39-3-7. 

I11.~S.HA. 45 ILCS 10/0.01 to 10/7. 

Ind.— West's A.I.C. 31-37-23-1 to 31-37-23-10. 

Iowa— I.C.A. §§ 232.171,232.172. 

Kentucky— K.R.S. § 615.010. 

Maine— 34-A M.R.S.A. §§ 9001 to 9016. 

Mass.— M.G.L.A. c. 120A, §§ 1 to 20. 



Mich.— M.C.L.A. §§ 3.701 to 3.706. 

Minn.— M.S.A. §§ 260.51 to 260.57. 

N.H.— RSA 169-A:1 to 169-A:9. 

N.J.— N.J.S.A. 9:23-1 to 9:23-4. 

N.Y.— McKinney's Unconsol.Laws, §§ 1801 to 

1806. 
N.C.— G.S. §§ 7B-2800 to 7B-2827. 
N.D.— NDCC 27-22-01 to 27-22-07. 
Old.— 10 Okl.St.Ann. §§ 531 to 537. 
S.D.— SDCL 26-12-15. 
Vt— 33 V.S.A. §§ 5721 to 5733. 
Wash.— West's RCWA 13.24.011 to 13.24.900. 
W.Va.— Code, 49-8-1 to 49-8-7. 
Wis.— W.S.A. 938.991. 



§ 24-1102. Authority to enter into and execute Compact. 

The Mayor is authorized to enter into and execute on behalf of the District a compact with 
any state or states legally joining therein in the form substantially as follows: 

THE INTERSTATE COMPACT FOR JUVENILES 

Article I. 

Purpose. 

(a) The compacting states to this Interstate Compact recognize that each state is responsi- 
ble for the proper supervision or return of juveniles, delinquents, and status offenders who 
are on probation or parole and who have absconded, escaped, or run away from supervision 
and control and in so doing have endangered their own safety and the safety of others. The 
compacting states also recognize that each state is responsible for the safe return of juveniles 
who have run away from home and in doing so have left their state of residence. The 
compacting states also recognize that Congress, by enacting the Crime Control Act, 4 U.S.C. 
§ 112, has authorized and encouraged compacts for cooperative efforts and mutual assistance 
in the prevention of crime. 

(b) It is the purpose of this compact, through means of joint and cooperative action among 
the compacting states, to: 
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(1) Ensure that the adjudicated juveniles and status offenders subject to this compact 
are provided adequate supervision and services in the receiving state as ordered by the 
adjudicating judge or parole authority in the sending state; 

(2) Ensure that the public-safety interests of the citizens, including the victims of 
juvenile offenders, in both the sending and receiving states are adequately protected; 

(3) Return juveniles who have run away, absconded, or escaped from supervision or 
control or have been accused of an offense to the state requesting their return; 

(4) Make contracts for the cooperative institutionalization in public facilities in member 
states for delinquent youth needing special services; 

(5) Provide for the effective tracking and supervision of juveniles; 

(6) Equitably allocate the costs, benefits, and obligations of the compacting states; 

(7) Establish procedures to manage the movement between states of juvenile offenders 
released to the community under the jurisdiction of courts, juvenile departments, or other 
criminal or juvenile justice agency that has jurisdiction over juvenile offenders; 

(8) Insure that immediate notice is provided to jurisdictions where defined offenders are 
authorized to travel or relocate across state lines; 

(9) Establish procedures to resolve pending charges (detainers) against juvenile offend- 
ers prior to transfer or release to the community under the terms of this compact; 

(10) Establish a system of uniform data collection on information pertaining to juveniles 
subject to this compact that allows access by authorized juvenile justice and criminal justice 
officials and regular reporting of compact activities to heads of state executive, judicial, and 
legislative branches, and juvenile and criminal justice administrators; 

(11) Monitor compliance with rules governing interstate movement of juveniles and 
initiate interventions to address and correct noncompliance; 

(12) Coordinate training and education regarding the regulation of interstate movement 
of juveniles for officials involved in this activity; and 

(13) Coordinate the implementation and operation of the compact with the Interstate 
Compact for the Placement of Children, the Interstate Compact for Adult Offender 
Supervision, and other compacts affecting juveniles, particularly in those cases where 
concurrent or overlapping supervision issues arise. 

(c) It is the policy of the compacting states that the activities conducted by the Interstate 
Commission, created in Article III of this compact, are the formation of public policies and, 
therefore, are public business. Furthermore, the compacting states shall cooperate and 
observe their individual and collective duties and responsibilities for the prompt return and 
acceptance of juveniles subject to the provisions of this compact. The provisions of this 
compact shall be reasonably and liberally construed to accomplish the purposes and policies of 
the compact. 

Article II. 

Definitions. 
As used in this compact, unless the context clearly requires a different construction, the 
term: 

(1) "Bylaws" means those bylaws established by the Interstate Commission for its 
governance, or for directing or controlling its actions or conduct. 

(2) "Compact administrator" means the individual in each compacting state, appointed 
pursuant to the terms of this compact, responsible for the administration and management 
of the state's supervision and transfer of juveniles subject to the terms of this compact, the 
rules adopted by the Interstate Commission, and policies adopted by the State Council 
under this compact. 

(3) "Compacting state" means any state that has enacted enabling legislation for this 
compact. 

(4) "Commissioner" means the voting representative of each compacting state appointed 
pursuant to Article III of this compact. 

(5) "Court" means any court having jurisdiction over delinquent, neglected, or dependent 
children. 

(6) "Deputy compact administrator" means the individual, if any, in each compacting 
state appointed to act on behalf of a compact administrator pursuant to the terms of this 
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compact responsible for the administration and management of the state's supervision and 
transfer of juveniles, subject to the terms of this compact, the rules adopted by the 
Interstate Commission, and policies adopted by the State Council under this compact. 

(7) "Interstate Commission" means the Interstate Commission for Juveniles created by 
Article III of this compact. 

(8) "Juvenile" means any person defined as a juvenile in any member state or by the 
rules of the Interstate Commission, including a(n): 

(A) "Accused delinquent" — a person charged with an offense that, if committed by an 
adult, would be a criminal offense; 

(B) "Adjudicated delinquent" — a person found to have committed an offense that, if 
committed by an adult, would be a criminal offense; 

(C) "Accused status offender" — a person charged with an offense that would not be a 
criminal offense if committed by an adult; 

(D) "Adjudicated status offender" — a person found to have committed an offense that 
would not be a criminal offense if committed by an adult; and 

(E) "Non-offender" — a person in need of supervision who has not been accused or 
adjudicated a status offender or delinquent. 

(9) "Non-compacting state" means any state that has not enacted enabling legislation for 
this compact. 

(10) "Probation or parole" means any kind of supervision or conditional release of 
juveniles authorized under the laws of the compacting states. 

(11) "Rule" means a written statement by the Interstate Commission promulgated 
pursuant to Article VI of this compact that is of general applicability, implements, 
interprets, or prescribes a policy or provision of this compact, or an organizational, 
procedural, or practice requirement of the Interstate Commission, and has the force and 
effect of statutory law in a compacting state, and includes the amendment, repeal, or 
suspension of an existing rule. 

(12) "State" means a state of the United States, the District of Columbia, the Common- 
wealth of Puerto Rico, the U.S. Virgin Islands, Guam, American Samoa, and the Northern 
Marianas Islands. 

Article III. 
Interstate Commission for Juveniles. 

(a) The compacting states hereby create the Interstate Commission for Juveniles. The 
Interstate Commission shall be a body corporate and joint agency of the compacting states. 
The Interstate Commission shall have all the responsibilities, powers, and duties set forth in 
this compact and such additional powers as may be conferred upon it by subsequent action of 
the respective legislatures of the compacting states in accordance with the terms of this 
compact. 

(b) The Interstate Commission shall consist of commissioners appointed by the appropriate 
appointing authority in each state pursuant to the rules and requirements of each compacting 
state, in consultation with the State Council for Interstate Juvenile Supervision ("State 
Council"). The commissioner shall be the compact administrator, deputy compact administra- 
tor, or designee from that state who shall serve on the Interstate Commission in such 
capacity under or pursuant to the applicable law of the compacting state. 

(c) In addition to the commissioners who are the voting representatives of each state, the 
Interstate Commission shall include individuals who are not commissioners but who are 
members of interested organizations. Such non-commissioner members shall include a 
member of the national organizations of governors, legislators, state chief justices, attorneys 
general, Interstate Compact for Adult Offender Supervision, Interstate Compact for the 
Placement of Children, juvenile justice and juvenile corrections officials, and crime victims. 
All non-commissioner members of the Interstate Commission shall be ex-officio, non-voting 
members. The Interstate Commission may provide in its bylaws for such additional ex- 
officio, non-voting members, including members of other national organizations, in such 
numbers as shall be determined by the Interstate Commission. 
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(d) Each compacting state represented at any meeting of the Interstate Commission shall 
be entitled to one vote. A majority of the compacting states shall constitute a quorum for the 
transaction of business, unless a larger quorum is required by the bylaws of the Interstate 
Commission. 

(e) The Interstate Commission shall meet at least once each calendar year. The chairper- 
son may call additional meetings and, upon the request of a simple majority of the compacting 
states, shall call additional meetings. Public notice shall be given of all meetings and 
meetings shall be open to the public. 

(f) The Interstate Commission shall establish an executive committee, which shall include 
Interstate Commission officers, members, and others, as determined by the bylaws. The 
executive committee shall have the power to act on behalf of the Interstate Commission 
during periods when the Interstate Commission is not in session, with the exception of 
rulemaking or amending the compact. The executive committee, managed by an executive 
director and the Interstate Commission staff, shall; 

(1) Oversee the clay-to-day activities of the administration of the compact; 

(2) Administer enforcement and compliance with the provisions of the compact, its 
bylaws, and rules; and 

(3) Perform other duties as directed by the Interstate Commission or as set forth in the 

bylaws. 

(g) Each member of the Interstate Commission shall have the right and power to cast a 
vote to which that compacting state is entitled and to participate in the business and affairs of 
the Interstate Commission. A member shall vote in person and shall not delegate a vote to 
another compacting state. However, a commissioner, in consultation with the State Council, 
shall appoint another authorized representative in the absence of the commissioner from that 
state to cast a vote on behalf of the compacting state at a specified meeting. The bylaws may 
provide for members' participation in meetings by telephone or other means of telecommuni- 
cation or electronic communication. 

(h) The Interstate Commission's bylaws shall establish conditions and procedures under 
which the Interstate Commission shall make its information and official records available to 
the public for inspection or copying. The Interstate Commission may exempt from disclosure 
any information or official record to the extent it would adversely affect personal-privacy 
rights or proprietary interests. 

(i) Public notice shall be given of all meetings and all meetings shall be open to the public, 
except as set forth in the rules or as otherwise provided in the compact. The Interstate 
Commission, and any of its committees, may close a meeting to the public when it determines 
by a two-thirds vote that an open meeting would be likely to: 

(1) Relate solely to the Interstate Commission's internal personnel practices and proce- 
dures; 

(2) Disclose matters specifically exempted from disclosure by statute; 

(3) Disclose trade secrets or commercial or financial information that is privileged or 
confidential; 

(4) Involve accusing a person of a crime; 

(5) Involve formally censuring a person; 

(6) Disclose information of a personal nature where disclosure would constitute a clearly 
unwarranted invasion of personal privacy; 

(7) Disclose investigative records compiled for law-enforcement purposes; 

(8) Disclose information contained in or related to an examination or operating report or 
a condition report prepared by, on behalf of, or for the use of, the Interstate Commission 
with respect to a regulated person or entity for the purpose of regulation or supervision of 
the person or entity; 

(9) Disclose information, the premature disclosure of which would significantly endanger 
the stability of a regulated person or entity; or 

(10) Specifically relate to the Interstate Commission's issuance of a subpoena or its 
participation in a civil action or other legal proceeding. 
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(j) For every meeting closed pursuant to subsection (i) of this article, the Interstate 
Commission's legal counsel shall publicly certify that, in the legal counsel's opinion, the 
meeting may be closed to the public, and shall reference each provision that supports the 
certified opinion. The Interstate Commission shall keep minutes, which shall fully and clearly 
describe all matters discussed in any meeting, and shall provide a full and accurate summary 
of any actions taken, and the reasons for the actions, including a description of each of the 
views expressed on any item and the record of any roll-call vote (reflected in the vote of each 
member on the question). All documents considered in connection with any action shall be 
identified in the minutes. 

(k) The Interstate Commission shall collect standardized data concerning the interstate 
movement of juveniles as directed through its rules, which shall specify the data to be 
collected, the means of collection and data exchange, and reporting requirements. The 
methods of data collection, exchange, and reporting shall insofar as is reasonably possible 
conform to up-to-date technology and coordinate its information functions with the appropri- 
ate repository of records. 

Article IV. 
Powers and duties of the Interstate Commission. 
The Interstate Commission shall have the power and duty to: 

(1) Provide for dispute resolution among the compacting states; 

(2) Promulgate rules to effect the purposes and obligations enumerated in the compact, 
which shall have the force and effect of statutory law and shall be binding in the 
compacting states to the extent and in the manner provided in this compact; 

(3) Oversee, supervise, and coordinate the interstate movement of juveniles, subject to 
the terms of this compact and any bylaws adopted and rules promulgated by the Interstate 
Commission; 

(4) Enforce compliance with the compact provisions, the rules promulgated by the 
Interstate Commission, and the bylaws, using all necessary and proper means, including, 
but not limited to, the use of the judicial process; 

(5) Establish and maintain offices, which shall be located within one or more of the 
compacting states; 

(6) Purchase and maintain insurance and bonds; 

(7) Borrow, accept, hire, or contract for services of personnel; 

(8) Establish and appoint committees and hire staff that it considers necessary to carry 
out its functions, including, but not limited to, an executive committee as required by 
Article 111(f), which shall have the power to act on behalf of the Interstate Commission in 
carrying out the powers and duties set forth in this article; 

(9) Elect or appoint officers, attorneys, employees, agents, and consultants, determine 
their qualifications, fix their compensation, and define their duties; 

(10) Establish personnel policies and programs relating to, inter alia, conflicts of 
interest, rates of compensation, and qualifications of personnel; 

(11) Accept and utilize and dispose of donations and grants of money, equipment, 
supplies, materials, and services; 

(12) Lease, purchase, accept contributions or donations of, or otherwise to own, hold, 
improve, or use any property, real, personal, or mixed; 

(13) Sell, convey, mortgage, pledge, lease, exchange, abandon, or otherwise dispose of 
any property, real, personal, or mixed; 

(14) Establish a budget and make expenditures and levy dues as provided in Article VIII 
of this compact; 

(15) Sue and be sued; 

(16) Adopt a seal and bylaws to govern its management and operation; 

(17) Report annually to the legislatures, governors, judiciary, and State Councils of the 
compacting states concerning its activities during the preceding year and any recommenda- 
tions that it adopted; 

(18) Coordinate education, training, and public awareness regarding the interstate 
movement of juveniles for officials involved in this activity; 
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(19) Establish uniform standards for the reporting, collecting, and exchanging of data; 

(20) Maintain its corporate books and records in accordance with the bylaws; and 

(21) Perform any other functions as may be necessary or appropriate to achieve the 
purposes of this compact. 

Article V. 
Organization and operation of the Interstate Commission. 

(a) Bylaws — The Interstate Commission shall, by a majority of the members present and 
voting, within 12 months after the first Interstate Commission meeting, adopt bylaws to 
govern its conduct as may be necessary or appropriate to carry out the purposes of the 
compact, including, but not limited to: 

(1) Establishing the fiscal year of the Interstate Commission; 

(2) Establishing an executive committee and any other committees as may be necessary; 

(3) Providing for the establishment of committees governing any general or specific 
delegation of any authority or function of the Interstate Commission; 

(4) Providing reasonable procedures for calling and conducting meetings of the Inter- 
state Commission and ensuring reasonable notice of each meeting; 

(5) Establishing the titles and responsibilities of the officers of the Interstate Commis- 
sion; 

(6) Providing a mechanism for concluding the operations of the Interstate Commission 
and the return of any surplus funds that may exist upon the termination of the compact 
after the payment or reserving of all of its debts and obligations; 

(7) Providing start-up rules for the initial administration of the compact; and 

(8) Establishing standards and procedures for compliance and technical assistance in 
carrying out the compact. 

(b) Officers and staff — (1) The Interstate Commission shall, by a majority of the 
members, elect annually from among its members a chairperson and a vice chairperson, each 
of whom shall have the authority and duties as may be specified in the bylaws. The 
chairperson or, in the chairperson's absence or disability, the vice-chairperson shall preside at 
all meetings of the Interstate Commission. These officers shall serve without compensation 
or remuneration from the Interstate Commission; provided that, subject to the availability of 
budgeted funds, these officers shall be reimbursed for any ordinary and necessary costs and 
expenses incurred by them in the performance of their duties and responsibilities as officers 
of the Interstate Commission. 

(2) The Interstate Commission shall, through its executive committee, appoint or retain 
an executive director for the period, term, conditions, and compensation as the Interstate 
Commission considers appropriate. The executive director shall serve as secretary to the 
Interstate Commission, but shall not be a member. The executive director shall hire and 
supervise such other staff as may be authorized by the Interstate Commission. 

(c) Qualified immunity, defense, and indemnification — (1) The Interstate Commission's 
executive director and employees shall be immune from suit and liability, personally and in 
their official capacity, for any claim for damage to or loss of property or personal injury or 
other civil liability caused or arising out of or relating to any actual or alleged act, error, or 
omission that occurred, or that the person had a reasonable basis for believing occurred, 
within the scope of his or her Interstate Commission employment, duties, or responsibilities; 
provided, that no such person shall be protected from suit or liability for any damage, loss, 
injury, or liability caused by the intentional or willful and wanton misconduct of any such 
person. 

(2) The liability of any commissioner, or the employee or agent of a commissioner, acting 
within the scope of the person's employment or duties for acts, errors, or omissions 
occurring within the person's state may not exceed the limits of liability set forth under the 
constitution and laws of that state for state officials, employees, and agents. Nothing in 
this paragraph shall be construed to protect any such person from suit or liability for any 
damage, loss, injury, or liability caused by the intentional or willful and wanton misconduct 
of anv such person. 
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(3) The Interstate Commission shall defend the executive director or the employees or 
representatives of the Interstate Commission and, subject to the approval of the Attorney 
General of the state represented by any commissioner of a compacting state, shall defend 
the commissioner or the commissioner's representatives or employees in any civil action 
seeking to impose liability arising out of any actual or alleged act, error, or omission that 
occurred within the scope of the person's Interstate Commission employment, duties, or 
responsibilities, or that the defendant had a reasonable basis for believing occurred within 
the scope of his or her Interstate Commission employment, duties, or responsibilities; 
provided, that the actual or alleged act, error, or omission did not result from intentional or 
willful and wanton misconduct on the part of such person. 

(4) The Interstate Commission shall indemnify and hold the commissioner of a compact- 
ing state, or the commissioner's representatives or employees, or the Interstate Commis- 
sion's representatives or employees, harmless in the amount of any settlement or judgment 
obtained against the person arising out of any actual or alleged act, error, or omission that 
occurred within the scope of his or her Interstate Commission employment, duties, or 
responsibilities, or that the person had a reasonable basis for believing occurred within the 
scope of his or her Interstate Commission employment, duties, or responsibilities; provid- 
ed, that the actual or alleged act, error, or omission did not result from intentional or willful 
and wanton misconduct on the part of such person. 

Article VI. 
Rulemaking functions of the Interstate Commission. 

(a) The Interstate Commission shall promulgate and publish rules to effectively and 
efficiently achieve the purposes of the compact. 

(b) Rulemaking shall occur pursuant to the criteria set forth in this article and the bylaws 
and rules adopted pursuant to this article. The rulemaking shall substantially conform to the 
principles of the Model State Administrative Procedures Act (1981 Act) (Uniform Laws 
Annotated, Vol 15, p. 1 (2000)), or such other administrative procedures act that the 
Interstate Commission considers appropriate, consistent with the due process requirements of 
the U.S. Constitution, as now or hereafter interpreted by the U. S. Supreme Court. All rules 
and amendments shall become binding as of the date specified, as published with the final 
version of the rule as approved by the Interstate Commission. 

(c) When promulgating a rule, the Interstate Commission shall, at a minimum: 

(1) Publish the proposed rule's entire text stating the reason for the proposed rule; 

(2) Allow and invite any and all persons to submit written data, facts, opinions, and 
arguments, which shall be added to the record and be made publicly available; 

(3) Provide an opportunity for an informal hearing if petitioned by 10 or more persons; 
and 

(4) Promulgate a final rule and its effective date, if appropriate, based on input from 
state and local officials or other interested parties. 

(d)(1) The Interstate Commission shall allow, not later than 60 days after a rule is 
promulgated, any interested person to file a petition for judicial review of the rule in the 
United States District Court for the District of Columbia or in the federal district court where 
the Interstate Commission's principal office is located. If the court finds that the Interstate 
Commission's action is not supported by substantial evidence in the rulemaking record, the 
court shall hold the rule unlawful and set it aside. 

(2) For purposes of this subsection, evidence is substantial if it would be considered 
substantial evidence under the Model State Administrative Procedures Act. 

(e) If a majority of the legislatures of the compacting states rejects a rule, those states 
m &y, by enactment of a statute or adoption of a resolution, using the same manner used to 
adopt the compact, cause that the rule shall have no further force and effect in any 
compacting state. 

(f) The existing rules governing the operation of the Interstate Compact on Juveniles 
superseded by this act shall be null and void 12 months after the first meeting of the 
Interstate Commission. 
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(g) Upon determination by the Interstate Commission that a state-of-emergency exists, it 
may promulgate an emergency rule, which shall become effective immediately upon adoption; 
provided, that the usual rulemaking procedures provided in this article shall be retroactively 
applied to the rule as soon as reasonably possible, but no later than 90 days after the effective 
date of the emergency rule. 

Article VII. 
Oversight, enforcement, and dispute resolution. 

(a) Oversight — (1) The Interstate Commission shall oversee the administration and 
operations of the interstate movement of juveniles subject to this compact in the compacting 
states and shall monitor such activities being administered in non-compacting states that may 
significantly affect compacting states. 

(2) The courts and executive agencies in each compacting state shall enforce this compact 
and shall take all actions necessary and appropriate to effectuate the compact's purposes 
and intent. The provisions of this compact and the rules promulgated pursuant to this 
compact shall be received by all the judges, public officers, commissions, and departments 
of the state government as evidence of the authorized statute and administrative rules. All 
courts shall take judicial notice of the compact and the rules. The Interstate Commission 
shall be entitled to receive all service of process in any judicial or administrative proceeding 
in a compacting state pertaining to the subject matter of this compact that may affect the 
powers, responsibilities, or actions of the Interstate Commission and have standing to 
intervene in the proceeding for all purposes. 

(b) Dispute resolution — (1) The compacting states shall report to the Interstate Commis- 
sion on all issues and activities necessary for the administration of the compact as well as on 
issues and activities pertaining to compliance with the provisions of the compact and its 
bylaws and rules. 

(2) The Interstate Commission shall attempt, upon the request of a compacting state, to 
resolve any dispute or other issue that is subject to the compact that may arise among 
compacting states or between compacting and non-compacting states. The Interstate 
Commission shall promulgate a rule providing for both mediation and binding dispute 
resolution for disputes among the compacting states. 

(3) The Interstate Commission, in the reasonable exercise of its discretion, shall enforce 
the provisions and rules of this compact using any or all means set forth in Article XL 

Article VIII. 
Finance. 

(a) The Interstate Commission shall pay or provide for the payment of the reasonable 
expenses of its establishment, organization, and ongoing activities. 

(b) The Interstate Commission shall levy and collect an annual assessment from each 
compacting state to cover the cost of the internal operations and activities of the Interstate 
Commission and the cost of its staff that shall be in a total amount sufficient to cover the 
Interstate Commission's annual budget as approved each year. The aggregate annual 
assessment shall be allocated based upon a formula to be determined by the Interstate 
Commission, which shall take into consideration the population of each compacting state and 
the volume of interstate movement of juveniles in each compacting state. The Interstate 
Commission shall promulgate a rule, which shall be binding on all compacting states, that 
governs the assessment. 

(c) The Interstate Commission shall not incur any obligation of any kind prior to securing 
the funds adequate to meet the obligation or pledge the credit of any compacting state except 
by and with the authority of the compacting state. 

(d) The Interstate Commission shall keep an accurate account of all receipts and disburse- 
ments. The receipts and disbursements of the Interstate Commission shall be subject to the 
audit and accounting procedures established under its bylaws. All receipts and disburse- 
ments of funds handled by the Interstate Commission shall be audited yearly by a certified or 
licensed public accountant. The report of the audit shall be included in and become part of 
the annual report of the Interstate Commission. 
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Article IX. 
The State Council. 
"Each member state shall create a State Council for Interstate Juvenile Supervision. 
While each state may determine the membership of its own State Council, its membership 
must include at least one representative from the legislative, judicial, and executive branches 
of government and a victims' group, and include the compact administrator, deputy compact 
administrator, or designee. Each compacting state retains the right to determine the 
qualifications of the compact administrator or deputy compact administrator. Each State 
Council will advise and may exercise oversight and advocacy concerning that state's partic- 
ipation in Interstate Commission activities and duties as determined by that state, including, 
but not limited to, development of a policy concerning operations and procedures of the 
compact within that state. 

Article X. 
Compacting states, effective date, and amendment. 

(a) Any state as defined in Article 11(12) is eligible to become a compacting state. 

(b) The compact shall become effective and binding upon legislative enactment of the 
compact into law by no less than 35 states. The initial effective date shall be the later of July 
1, 2004, or enactment into law by the 35th state. Thereafter, it shall become effective and 
binding as to any other compacting state upon enactment of the compact into law by that 
state. The governors of non-member states, or their designees, shall be invited to participate 
in the activities of the Interstate Commission on a nonvoting basis prior to adoption of the 
compact by all states. 

(c) The Interstate Commission may propose amendments to the compact for enactment by 
the compacting states. No amendment shall become effective and binding upon the Inter- 
state Commission and the compacting states until it is enacted into law by unanimous consent 
of the compacting states. 

Article XL 

Withdrawal, default, termination, and judicial enforcement. 

(a) Withdrawal — (1) Once effective, the compact shall continue in force and remain 
binding upon each compacting state; provided, that a compacting state may withdraw from 
the compact by specifically repealing the statute that enacted the compact into law. 

(2) The effective date of withdrawal is the effective date of the repeal. 

(3) The withdrawing state shall immediately notify the chairperson of the Interstate 
Commission in writing upon the introduction of legislation repealing this compact in the 
withdrawing state. The Interstate Commission shall notify the other compacting states of 
the withdrawing state's intent to withdraw within 60 days of its receipt of the notice. 

(4) The withdrawing state is responsible for all assessments, obligations, and liabilities 
incurred through the effective date of withdrawal, including any obligations, the perform- 
ance of which extend beyond the effective date of withdrawal. 

(5) Reinstatement following withdrawal of any compacting state shall occur upon the 
withdrawing state reenacting the compact or upon such later date as determined by the 
Interstate Commission. 

(b) Technical assistance, fines, suspension, termination, and default — (1) If the Interstate 
Commission determines that any compacting state has at any time defaulted in the perform- 
ance of any of its obligations or responsibilities under this compact, or the bylaws or rules, the 
Interstate Commission may impose any or all of the following penalties: 

(A) Remedial training and technical assistance as directed by the Interstate Commis- 
sion; 

(B) Alternative dispute resolution; 

(C) Fines, fees, and costs in amounts considered reasonable and fixed by the Inter- 
state Commission; and 

(D) Suspension or termination of membership in the compact, wiiich shall be imposed 
only after all other reasonable means of securing compliance under the bylaws or rules 
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have been exhausted and the Interstate Commission has determined that the offending 
state is in default 

(2) Immediate notice of suspension shall be given by the Interstate Commission to the 
Governor, the Chief Justice or the Chief Judicial Officer of the state, the majority and 
minority leaders of the defaulting state's legislature, and the State Council. 

(3) The grounds for default include, but are not limited to, failure of a compacting state 
to perform the obligations or responsibilities imposed upon it by this compact, the bylaws, 
or rules, and any other grounds designated in the Interstate Commission's bylaws and 
rules. 

(4) The Interstate Commission shall immediately notify the defaulting state in writing of 
the penalty imposed by the Interstate Commission and of the default, pending a cure of the 
default. The Interstate Commission shall specify the conditions and the time period within 
which the defaulting state must cure its default. If the defaulting state fails to cure the 
default within the time period specified by the Interstate Commission, the defaulting state 
shall be terminated from the compact upon an affirmative vote of a majority of the 
compacting states, and all rights, privileges, and benefits conferred by this compact shall be 
terminated upon the effective date of termination. 

(5) Within 60 days of the effective date of termination of a defaulting state, the 
Interstate Commission shall notify the Governor, the Chief Justice or Chief Judicial Officer, 
the majority and minority leaders of the defaulting state's legislature, and the State Council 
of the termination. 

(6) The defaulting state is responsible for all assessments, obligations, and liabilities 
incurred through the effective date of termination, including any obligations, the perform- 
ance of which extends beyond the effective date of termination. 

(7) The Interstate Commission shall not bear any costs relating to the defaulting state 
unless otherwise agreed upon in writing between the Interstate Commission and the 
defaulting state. 

(8) Reinstatement following termination of any compacting state requires both a reenact- 
ment of the compact by the defaulting state and the approval of the Interstate Commission 
pursuant to the rules. 

(c) Judicial enforcement — The Interstate Commission may, by majority vote of the 
members, initiate legal action in the United States District Court for the District of Columbia 
or, at the discretion of the Interstate Commission, in the federal district where the Interstate 
Commission has its offices to enforce compliance with the provisions of the compact, its rules, 
or bylaws against any compacting state in default. If judicial enforcement is necessary, the 
prevailing party shall be awarded all the costs of litigation, including reasonable attorney fees. 

(d) Dissolution of the compact — (1) The compact dissolves effective upon the date of the 
withdrawal or default of the compacting state that reduces membership in the compact to one 
compacting state. 

(2) Upon the dissolution of this compact, the compact becomes null and void and shall be 
of no further force or effect, and the business and affairs of the Interstate Commission shall 
be concluded and any surplus funds shall be distributed in accordance with the bylaws. 

Article XII. 
Severability and construction. 

(a) The provisions of this compact shall be severable. If any phrase, clause, sentence, or 
provision is deemed unenforceable, the remaining provisions of the compact shall be enforce- 
able. 

(b) The provisions of this compact shall be liberally construed to effectuate its purposes. 

Article XIII. 
Binding effect of compact and other laws. 
(a) Other laws — (1) Nothing in this compact shall prevent the enforcement of any other 
law of a compacting state that is not inconsistent with this compact. 

(2) All compacting states' laws other than state constitutions and other interstate 
compacts conflicting with this compact are superseded to the extent of the conflict. 
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(b) Binding effect of the compact — (1) All lawful actions of the Interstate Commission, 
including all rules and bylaws promulgated by the Interstate Commission, are binding upon 
the compacting states. 

(2) All agreements between the Interstate Commission and the compacting states are 
binding in accordance with their terms. 

(3) Upon the request of a party to a conflict over the meaning or interpretation of an 
Interstate Commission action and a majority vote of the compacting states, the Interstate 
Commission may issue advisory opinions regarding the meaning or interpretation. 

(4) In the event any provision of this compact exceeds the constitutional limits imposed 
on the legislature of any compacting state, the obligation, duty, power, or jurisdiction 
sought to be conferred by the provision upon the Interstate Commission shall be ineffective 
and the obligation, duty, power, or jurisdiction shall remain in the compacting state and 
shall be exercised by the agency of the compacting state to which the obligation, duty, 
power, or jurisdiction are delegated by law in effect at the time this compact becomes 
effective. 

(July 29, 1970, 84 Stat. 658, Pub. L. 91-358, title IV, § 402; Apr. 20, 1999, D.C. Law 12-264, § 35, 46 
DCR 2118; Jan. 19, 2012, D.C. Law 19-81, § 2, 58 DCR 8911.) 



Historical and Statutory Notes 



Effect of Amendments 

D.C. Law 19-81 rewrote the section, which for- 
merly read: 

"(a) The Mayor of the District of Columbia 
(hereafter in this chapter referred to as the 'May- 
or 7 ) is authorized to enter into and execute on 
behalf of the District of Columbia a Compact with 
any state or states legally joining therein in the 
form substantially as follows: 

"THE INTERSTATE COMPACT ON JUVE- 
NILES. 

"The contracting states solemnly agree: 

"Article I. Findings and Purposes. 

"That juveniles who are not under proper super- 
vision and control, or who have absconded, escaped 
or run away, are likely to endanger their own 
health, morals and welfare, and the health, morals 
and welfare of others. The cooperation of the 
states party to this compact is therefore necessary 
to provide for the welfare and protection of juve- 
niles and of the public with respect to (1) coopera- 
tive supervision of delinquent juveniles on proba- 
tion or parole; (2) the return, from one state to 
another, of delinquent juveniles who have escaped 
or absconded; (3) the return, from one state to 
another, of nondelinquent juveniles who have run 
away from home; and (4) additional measures for 
the protection of juveniles and of the public, which 
any two or more of the party states may find 
desirable to undertake cooperatively. In carrying 
out the provisions of this compact the party states 
shall be guided by the noncriminal, reformative 
and protective policies which guide their laws con- 
cerning delinquent, neglected or dependent juve- 
niles generally. It shall be the policy of the states 
party to this compact to cooperate and observe 
their respective responsibilities for the prompt re- 
turn and acceptance of juveniles and delinquent 
juveniles who become subject to the provisions of 
this compact. The provisions of this compact shall 
he reasonably and liberally construed to accom- 
plish the foregoing purposes. 



"Article II. Existing Rights and Remedies. 

"That all remedies and procedures provided by 
this compact shall be in addition to and not in 
substitution for other rights, remedies and proce- 
dures, and shall not be in derogation of parental 
rights and responsibilities. 

"Article III. Definitions. 

"That, for the purposes of this compact, 'delin- 
quent juvenile' means any juvenile who has been 
adjudged delinquent and who, at the time the 
provisions of this compact are invoked, is still 
subject to the jurisdiction of the court that has 
made such adjudication or to the jurisdiction or 
supervision of any agency or institution pursuant 
to an order of such court; 'probation or parole' 
means any kind of conditional release of juveniles 
authorized under the laws of the states party 
hereto; 'court' means any court having jurisdiction 
over delinquent, neglected or dependent children; 
'state' means any state, territory or possession of 
the United States, the District of Columbia, and 
the Commonwealth of Puerto Rico; and 'residence' 
or any variant thereof means a place at which a 
home or regular place of abode is maintained. 

"Article IV. Return of Runaways. 

"(a) That the parent, guardian, person or agency 
entitled to legal custody of a juvenile who has not 
been adjudged delinquent but who has run away 
without the consent of such parent, guardian, per- 
son or agency may petition the appropriate court 
in the demanding state for the issuance of a requi- 
sition for his return. The petition shall state the 
name and age of the juvenile, the name of the 
petitioner and the basis of entitlement to the juve- 
nile's custody, the circumstances of his running 
away, his location if known at the time application 
is made, and such other facts as may tend to show 
that the juvenile who has run away is endangering 
his own welfare or the welfare of others and is not 
an emancipated minor. The petition shall be veri- 
fied by affidavit, shall be executed in duplicate, and 
shall be accompanied by two certified copies of the 
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document or documents on which the petitioner's 
entitlement to the juvenile's custody is based, such 
as birth certificates, letters of guardianship, or 
custody decrees. Such further affidavits and other 
documents as may be deemed proper may be 
submitted with such petition. The judge of the 
court to which this application is made may hold a 
healing thereon to determine whether for the pur- 
poses of this compact the petitioner is entitled to 
the legal custody of the juvenile, whether or not it 
appears that the juvenile has in fact run away 
without consent, whether or not he is an emanci- 
pated minor, and whether or not it is in the best 
interest of the juvenile to compel his return to the 
state. If the judge determines, either with or 
without a hearing, that the juvenile should be 
returned, he shall present the appropriate court or 
to the executive authority of the state where the 
juvenile is alleged to be located a written requisi- 
tion for the return of such juvenile. Such requisi- 
tion shall set forth the name and age of the 
juvenile, the determination of the court that the 
juvenile has run away without the consent of a 
parent, guardian, person or agency entitled to his 
legal custody, and that it is in the best interest and 
for the protection of such juvenile that he be 
returned. In the event that a proceeding for the 
adjudication of the juvenile as a delinquent, ne- 
glected or dependent juvenile is pending in the 
court at the time when such juvenile runs away, 
the court may issue a requisition for the return of 
such juvenile upon its own motion, regardless of 
the consent of the parent, guardian, person or 
agency entitled to legal custody, reciting therein 
the nature and circumstances of the pending pro- 
ceeding. The requisition shall in every case be 
executed in duplicate and shall be signed by the 
judge. One copy of the requisition shall be filed 
with the compact administrator of the demanding 
state, there to remain on file subject to the provi- 
sions of law 7 governing records of such court. 
Upon the receipt of a requisition demanding the 
return of a juvenile who has run away, the court or 
the executive authority to whom the requisition is 
addressed shall issue an order to any peace officer 
or other appropriate person directing him to take 
into custody and detain such juvenile. Such deten- 
tion order must substantially recite the facts nec- 
essary to the validity of its issuance hereunder. 
No juvenile detained upon such order shall be 
delivered over to the officer whom the court de- 
manding him shall have appointed to receive him, 
unless he shall first be taken forthwith before a 
judge of a court in the state, who shall inform him 
of the demand made for his return and who may 
appoint counsel or guardian ad litem for him. If 
the judge of such court shall find that the requisi- 
tion is in order, he shall deliver such juvenile over 
to the officer whom the court demanding him shall 
have appointed to receive him. The judge, howev- 
er, may fix a reasonable time to be allowed for the 
purpose of testing the legality of the proceeding. 
"Upon reasonable information that a person is a 
juvenile who has run away from another state 
party to this compact without the consent of a 
parent, guardian, person or agency entitled to his 



legal custody, such juvenile may be taken into 
custody without a requisition and brought forth- 
with before a judge of the appropriate court who 
may appoint counsel or guardian ad litem for such 
juvenile and who shall determine after a hearing 
whether sufficient cause exists to hold the person, 
subject to the order of the court, for his ow T n 
protection and welfare, for such a time not exceed- 
ing 90 days as will enable his return to another 
state party to this compact pursuant to a requisi- 
tion for his return from a court of that state. If, at 
the time when a state seeks the return of a juve- 
nile who has run away, there is pending in the 
state wherein he is found any criminal charge, or 
any proceeding to have him adjudicated a delin- 
quent juvenile for an act committed in such state, 
or if he is suspected of having committed within 
such state a criminal offense or an act of juvenile 
delinquency, he shall not be returned without the 
consent of such state until discharged from prose- 
cution or other form of proceeding, imprisonment, 
detention or supervision for such offense or juve- 
nile delinquency. The duly accredited officers of 
any state party to this compact, upon the establish- 
ment of their authority and the identity of the 
juvenile being returned, shall be permitted to 
transport such juvenile through any and all states 
party to this compact, without interference. Upon 
his return to the state from which he ran away, the 
juvenile shall be subject to such further proceed- 
ings as may be appropriate under the laws of that 
state. 

"(b) That the state to wiiich a juvenile is re- 
turned under this Article shall be responsible for 
payment of the transportation costs of such return. 

"(c) That 'juvenile' as used in this Article means 
any person who is a minor under the law of the 
state of residence of the parent, guardian, person 
or agency entitled to the legal custody of such 
minor. 

"Article V. Return of Escapees and Abscond- 
ers. 

"(a) That the appropriate person or authority 
from whose probation or parole supervision a de- 
linquent juvenile has absconded or from whose 
institutional custody he has escaped shall present 
to the appropriate court or to the executive author- 
ity of the state where the delinquent juvenile is 
alleged to be located a written requisition for the 
return of such delinquent juvenile. Such requisi- 
tion shall state the name and age of the delinquent 
juvenile, the particulars of his adjudication as a 
delinquent juvenile, the circumstances of the 
breach of the terms of his probation or parole or of 
his escape from an institution or agency vested 
with his legal custody or supervision, and the 
location of such delinquent juvenile, if known, at 
the time the requisition is made. The requisition 
shall be verified by affidavit, shall be executed in 
duplicate, and shall be accompanied by two certi- 
fied copies of the judgment, formal adjudication, or 
order of commitment which subjects such delin- 
quent juvenile to probation or parole or to the 
legal custody of the institution or agency con- 
cerned. Such further affidavits and other docu- 
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merits as may be deemed proper may be submitted 
with such requisition. One copy of the requisition 
shall be filed Math the compact administrator of the 
demanding state, there to remain on file subject to 
the provisions of law governing records of the 
appropriate court. Upon the receipt of a requisi- 
tion demanding the return of a delinquent juvenile 
who has absconded or escaped, the court or the 
executive authority to whom the requisition is ad- 
dressed shall issue an order to any peace officer or 
other appropriate person directing him to take into 
custody and detain such delinquent juvenile. Such 
detention order must substantially recite the facts 
necessary to the validity of its issuance hereunder. 
No delinquent juvenile detained upon such order 
shall be delivered over to the officer whom the 
appropriate person or authority demanding him 
shall have appointed to receive him, unless he shall 
first be taken forthwith before a judge of an 
appropriate court in the state, who shall inform 
him of the demand made for his return and who 
may appoint counsel or guardian ad litem for him. 
If the judge of such court shall find that the 
requisition is in order, he shall deliver such delin- 
quent juvenile over to the officer whom the appro- 
priate person or authority demanding him shall 
have appointed to receive him. The judge, howev- 
er, may fix a reasonable time to be allowed for the 
purpose of testing the legality of the proceeding. 
"Upon reasonable information that a person is a 
delinquent juvenile who has absconded while on 
probation or parole, or escaped from an institution 
or agency vested with his legal custody or supervi- 
sion in any state party to this compact, such 
person may be taken into custody in any other 
state party to this compact without a requisition. 
But in such event, he must be taken forthwith 
before a judge of the appropriate court, who may 
appoint counsel or guardian ad litem for such 
person and who shall determine, after a hearing, 
whether sufficient cause exists to hold the person 
subject to the order of the court for such a time, 
not exceeding 90 days, as will enable his detention 
under a detention order issued on a requisition 
pursuant to this Article. If, at the time when a 
state seeks the return of a delinquent juvenile who 
has either absconded while on probation or parole 
or escaped from an institution or agency vested 
with his legal custody or supervision, there is 
pending in the state wherein he is detained any 
criminal charge or any proceeding to have him 
adjudicated a delinquent juvenile for an act com- 
mitted in such state, or if he is suspected of having 
committed within such state a criminal offense or 
an act of juvenile delinquency, he shall not be 
returned without the consent of such state until 
discharged from prosecution or other form of pro- 
ceeding, imprisonment, detention or supervision 
for such offense or juvenile delinquency. The duly 
accredited officers of any state party to this com- 
pact, upon the establishment of their authority and 
the identity of the delinquent juvenile being re- 
turned, shall be permitted to transport such delin- 
quent juvenile through any and all states party to 
this compact, without interference. Upon his re- 
turn to the state from which he escaped or ab- 



sconded, the delinquent juvenile shall be subject to 
such further proceedings as may be appropriate 
under the laws of that state. 

"(b) That the state to which a delinquent juve- 
nile is returned under this Article shall be respon- 
sible for the payment of the transportation costs of 
such return. 

"Article VI. Voluntary Return Procedure. 

"That any delinquent juvenile who has abscond- 
ed while on probation or parole, or escaped from 
an institution or agency vested with his legal custo- 
dy or supervision in any state party to this com- 
pact, and any juvenile who has run away from any 
state party to this compact, who is taken into 
custody without a requisition in another state par- 
ty to this compact under the provisions of Article 
IV(a) or of Article V(a), may consent to his imme- 
diate return to the state from which he absconded, 
escaped or ran away. Such consent shall be given 
by the juvenile or delinquent juvenile and his 
counsel or guardian ad litem if any, by executing 
or subscribing a writing, in the presence of a judge 
of the appropriate court, which states that the 
juvenile or delinquent juvenile and his counsel or 
guardian ad litem, if any, consent to his return to 
the demanding state. Before such consent shall be 
executed or subscribed, however, the judge, in the 
presence of counsel or guardian ad litem, if any, 
shall inform the juvenile or delinquent juvenile of 
his rights under this compact. When the consent 
has been duly executed, it shall be forwarded to 
and filed with the compact administrator of the 
state in which the court is located and the judge 
shall direct the officer having the juvenile or delin- 
quent juvenile in custody to deliver him to the duly 
accredited officer or officers of the state demand- 
ing his return, and shall cause to be delivered to 
such officer or officers a copy of the consent. The 
court may, however, upon the request of the state 
to which the juvenile or delinquent juvenile is 
being returned, order him to return unaccompa- 
nied to such state and shall provide him with a 
copy of such court order; in such event a copy of 
the consent shall be forwarded to the compact 
administrator of the state to which said juvenile or 
delinquent juvenile is ordered to return. 

"Article VII. Cooperative Supervision of Pro- 
bationers and Parolees. 

"(a) That the duly constituted judicial and ad- 
ministrative authorities of a state party to this 
compact (herein called 'sending state') may permit 
any delinquent juvenile within such state, placed 
on probation or parole, to reside in any other state 
party to this compact (herein called 'receiving- 
state') while on probation or parole, and the receiv- 
ing state shall accept such delinquent juvenile, if 
the parent, guardian or person entitled to the legal 
custody of such delinquent juvenile is residing or 
undertakes to reside within the receiving state. 
Before granting such permission, opportunity shall 
be given to the receiving state to make such inves- 
tigations as it deems necessary. The authorities of 
the sending state shall send to the authorities of 
the receiving state copies of pertinent court orders, 
social case studies and all other available informa- 
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tion which may be of value to and assist the 
receiving state in supervising a probationer or 
parolee under this compact. A receiving state, in 
its discretion, may agree to accept supervision of a 
probationer or parolee in cases where the parent, 
guardian or person entitled to the legal custody of 
the delinquent juvenile is not a resident of the 
receiving state, and if so accepted the sending 
state may transfer supervision accordingly. 

"(b) That each receiving state will assume the 
duties of visitation and of supervision over any 
such delinquent juvenile and in the exercise of 
those duties will be governed by the same stan- 
dards of visitation and supervision that prevail for 
its own delinquent juveniles released on probation 
or parole. 

"(c) That, after consultation between the appro- 
priate authorities of the sending state and of the 
receiving state as to the desirability and necessity 
of returning such a delinquent juvenile, the duly 
accredited officers of a sending state may enter a 
receiving state and there apprehend and retake 
any such delinquent juvenile on probation or pa- 
role. For that purpose, no formalities will be 
required, other than establishing the authority of 
the officer and the identity of the delinquent juve- 
nile to be retaken and returned. The decision of 
the sending state to retake a delinquent juvenile 
on probation or parole shall be conclusive upon and 
not reviewable within the receiving state, but if, at 
the time the sending state seeks to retake a delin- 
quent juvenile on probation or parole, there is 
pending against him within the receiving state any 
criminal charge or any proceeding to have him 
adjudicated a delinquent juvenile for any act com- 
mitted in such state or if he is suspected of having 
committed within such state a criminal offense or 
an act of juvenile delinquency, he shall not be 
returned without the consent of the receiving state 
until discharged from prosecution or other form of 
proceeding, imprisonment, detention or supervision 
for such offense or juvenile delinquency. The duly 
accredited officers of the sending state shall be 
permitted to transport delinquent juveniles being 
so returned through any and all states party to 
this compact, without interference. 

"(d) That the sending state shall be responsible 
under this Article for paying the costs of trans- 
porting any delinquent juvenile to the receiving 
state or of returning any delinquent juvenile to the 
sending state. 

"Akticle VIII. Responsibility for Costs. 

"(a) That the provisions of Articles IV(b), V(b) 
and VII(d) of this compact shall not be construed 
to alter or affect any internal relationship among 
the departments, agencies and officers of and in 
the government of a party state, or between a 
party state and its subdivisions, as to the payment 
of costs, or responsibilities therefor. 

"(b) That nothing in this compact shall be con- 
strued to prevent any party state or subdivision 
thereof from asserting any right against any per- 
son, agency or other entity in regard to costs for 
which such party state or subdivision thereof may 



be responsible pursuant to Article IV(b), V(b) or 
VI 1(d) of this compact. 

"Article IX. Detention Practices. 

"That, to every extent possible, it shall be the 
policy of states party to this compact that no 
juvenile or delinquent juvenile shall be placed or 
detained in any prison, jail or lockup nor be de- 
tained or transported in association with criminal, 
vicious or dissolute persons. 

"Article X. Supplementary Agreements. 

"That the duly constituted administrative au- 
thorities of a state party to this compact may enter 
into supplementary agreements with any other 
state or states party hereto for the cooperative 
care, treatment and rehabilitation of delinquent 
juveniles whenever they shall find that such agree- 
ments will improve the facilities or programs avail- 
able for such care, treatment, and rehabilitation. 
Such care, treatment and rehabilitation may be 
provided in an institution located within any state 
entering into such supplementary agreement. 
Such supplementary agreements shall: (1) provide 
the rates to be paid for the care, treatment and 
custody of such delinquent juveniles, taking into 
consideration the character of facilities, services 
and subsistence furnished; (2) provide that the 
delinquent juvenile shall be given a court hearing 
prior to his being sent to another state for care, 
treatment and custody; (3) provide that the state 
receiving such a delinquent juvenile in one of its 
institutions shall act solely as agent for the state 
sending such delinquent juvenile; (4) provide that 
the sending state shall at all times retain jurisdic- 
tion over delinquent juveniles sent to an institution 
in another state; (5) provide for reasonable inspec- 
tion of such institutions by the sending state; (6) 
provide that the consent of the parent, guardian, 
person or agency entitled to the legal custody of 
said delinquent juvenile shall be secured prior to 
his being sent to another state; and (7) make 
provision for such other matters and details as 
shall be necessary to protect the rights and equi- 
ties of such delinquent juveniles and of the cooper- 
ating states. 

"Article XL Acceptance of Federal and Other 
Aid. 

"That any state party to this compact may ac- 
cept any and all donations: gifts and grants of 
money, equipment and services from the federal or 
any local government, or any agency thereof and 
from any person, firm or corporation, for any of 
the purposes and functions of this compact, and 
may receive and utilize the same subject to the 
terms, conditions and regulations governing such 
donations, gifts and grants. 

"Article XII. Compact Administrators. 

"That the governor of each state party to this 
compact shall designate an officer who, acting 
jointly with like officers of other party states, shall 
promulgate rules and regulations to carry out 
more effectively the terms and provisions of this 
compact. 

"Article XIII. Execution of Compact. 
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"That this compact shall become operative im- 
mediately upon its execution by any state as be- 
tween it and any other state or states so executing. 
When executed it shall have the full force and 
effect of law within such state, the form or execu- 
tion to be in accordance with the laws of the 
executing state. 

"Article XIV. Renunciation. 

"That this compact shall continue in force and 
remain binding upon each executing state until 
renounced by it. Renunciation of this compact 
shall be by the same authority which executed it, 
by sending six months' notice in writing of its 
intention to withdraw from the compact to the 
other states party hereto. The duties and obli- 
gations of a renouncing state under Article VII 
hereof shall continue as to parolees and probation- 
ers residing therein at the time of withdrawal until 
retaken or finally discharged. Supplementary 
agreements entered into under Article X hereof 
shall be subject to renunciation as provided by 
such supplementary agreements, and shall not be 
subject to the six months' renunciation notice of 
the present Article. 

"Article XV. Severability. 

"(a) That the provisions of this compact shall be 
severable and if any phrase, clause, sentence or 
provision of this compact is declared to be contrary 
to the constitution of any participating state or of 
the United States or the applicability thereof to 
any government, agency, person or circumstance is 
held invalid, the validity of the remainder of this 
compact and the applicability thereof to any gov- 
ernment, agency, person or circumstances shall not 
be affected thereby. If this compact shall be held 
contrary to the constitution of any state participat- 
ing therein, the compact shall remain in full force 
and effect as to the remaining states and in full 
force and effect as to the state affected as to all 
severable matters. 

"(b) The Mayor may enter into and execute on 
behalf of the District of Columbia the following- 
additional articles to the Interstate Compact on 
Juveniles: 

"Article XVI. Additional Provision Relating to 
Return of Minor Children. 

"This article shall provide additional remedies, 
and shall be binding only as among and between 
those party states which specifically execute the 
same. 

"For the purposes of this article, 'child', as used 
herein, means any minor within the jurisdictional 
age limits of any court in the home state. 

"When any child is brought before a court of a 
state of which such child is not a resident, and such 
state is willing to permit such child's return to the 
home state of such child, such home state, upon 
being so advised by the state in which such pro- 
ceeding is pending, shall immediately institute pro- 
ceedings to determine the residence and jurisdic- 
tional facts as to such child in such home state, and 
upon finding that such child is in fact a resident of 
said state and subject to the jurisdiction of the 
court thereof, shall within five days authorize the 



return of such child to the home state, and to the 
parent or custodial agency legally authorized to 
accept such custody in such home state, and at the 
expense of such home state, to be paid from such 
funds as such home state may procure, designate, 
or provide, prompt action being of the essence. 

"Article XVII. Additional Provision Concern- 
ing Interstate Rendition of Juveniles Alleged to be 
Delinquent. 

"This article shall provide additional remedies, 
and shall be binding only as among and between 
those party states which specifically execute the 
same. 

"All provisions and procedures of Articles V and 
VI of the Interstate Compact on Juveniles shall be 
construed to apply to any juvenile charged with 
being a delinquent by reason of a violation of any 
criminal law. Any juvenile, charged with being a 
delinquent by reason of violating any criminal law 
shall be returned to the requesting state upon a 
requisition to the state where the juvenile may be 
found. A petition in such case shall be filed in a 
court of competent jurisdiction in the requesting 
state where the violation of criminal law is alleged 
to have been committed. The petition may be filed 
regardless of whether the juvenile has left the 
state before or after the filing of the petition. The 
requisition described in Article V of the compact 
shall be forwarded by the judge of the court in 
which the petition has been filed." 
Temporary Amendments of Section 

Section 2 of D.C. Law 18-362 rewrote the sec- 
tion to read as follows: 

"Section 402. The Mayor is authorized to enter 
into and execute on behalf of the District a Com- 
pact with any state or states legally joining therein 
in the form substantially as follows: 
"THE INTERSTATE COMPACT FOR JUVE- 
NILES 
"Article I 
"Purpose 

"The compacting states to this Interstate Com- 
pact recognize that each state is responsible for 
the proper supervision or return of juveniles, delin- 
quents, and status offenders w T ho are on probation 
or parole and who have absconded, escaped, or run 
away from supervision and control and in so doing 
have endangered their own safety and the safety of 
others. The compacting states also recognize that 
each state is responsible for the safe return of 
juveniles who have run away from home and in 
doing so have left their state of residence. The 
compacting states also recognize that Congress, by 
enacting the Crime Control Act (4 U.S.C. § 112) 
has authorized and encouraged compacts for coop- 
erative efforts and mutual assistance in the pre- 
vention of crime. 

"It is the purpose of this compact, through 
means of joint and cooperative action among the 
compacting states to; (1) ensure that the adjudi- 
cated juveniles and status offenders subject to this 
compact are provided adequate supervision and 
services in the receiving state as ordered by the 
adjudicating judge or parole authority in the send- 
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ing state; (2) ensure that the public safety inter- 
ests of the citizens, including the victims of juve- 
nile offenders, in both the sending and receiving 
states are adequately protected; (3) return juve- 
niles who have run away, absconded or escaped 
from supervision or control or have been accused 
of an offense to the state requesting their return; 
(4) make contracts for the cooperative institution- 
alization in public facilities in member states for 
delinquent youth needing special services; (5) pro- 
vide for the effective tracking and supervision of 
juveniles; (6) equitably allocate the costs, benefits 
and obligations of the compacting states; (7) es- 
tablish procedures to manage the movement be- 
tween states of juvenile offenders released to the 
community under the jurisdiction of courts, juve- 
nile departments, or any other criminal or juvenile 
justice agency that has jurisdiction over juvenile 
offenders; (8) insure immediate notice to jurisdic- 
tions where defined offenders are authorized to 
travel or to relocate across state lines; (9) estab- 
lish procedures to resolve pending charges (de- 
tainers) against juvenile offenders prior to trans- 
fer or release to the community under the terms 
of this compact; (10) establish a system of uniform 
data collection on information pertaining to juve- 
niles subject to this compact that allows access by 
authorized juvenile justice and criminal justice of- 
ficials, and the regular reporting of Compact activ- 
ities to heads of state executive, judicial, and legis- 
lative branches and juvenile and criminal justice 
administrators; (11) monitor compliance with rules 
governing interstate movement of juveniles and 
initiate interventions to address and correct non- 
compliance; (12) coordinate training and education 
regarding the regulation of interstate movement 
of juveniles for officials involved in such activity; 
and (13) coordinate the implementation and opera- 
tion of the compact with the Interstate Compact 
for the Placement of Children, the Interstate 
Compact for Adult Offender Supervision and other 
compacts affecting juveniles particularly in those 
cases where concurrent or overlapping supervision 
issues arise. It is the policy of the compacting 
states that the activities conducted by the Inter- 
state Commission created herein are the formation 
of public policies and therefore are public busi- 
ness. Furthermore, the compacting states shall 
cooperate and observe their individual and collec- 
tive duties and responsibilities for the prompt re- 
turn and acceptance of juveniles subject to the 
provisions of this compact. The provisions of this 
compact shall be reasonably and liberally con- 
strued to accomplish the purposes and policies of 
the compact. 

"Article II 
"Definitions 

"As used in this compact, unless the context 
clearly requires a different construction: 

"(1) "By-laws" means those by-laws established 
by the Interstate Commission for its governance, 
or for directing or controlling its actions or con- 
duct. 

"(2) "Compact administrator" means the individ- 
ual in each compacting state appointed pursuant to 



the terms of this compact, responsible for the 
administration and management of the state's su- 
pervision and transfer of juveniles subject to the 
terms of this compact, the rules adopted by the 
Interstate Commission and policies adopted by the 
State Council under this compact. 

"(3) "Compacting State" means any state that 
has enacted the enabling legislation for this com- 
pact. 

"(4) "Commissioner" means the voting represen- 
tative of each compacting state appointed pursuant 
to Article III of this compact. 

"(5) "Court" means any court having jurisdiction 
over delinquent, neglected, or dependent children. 

"(6) "Deputy compact administrator" means the 
individual, if any, in each compacting state appoint- 
ed to act on behalf of a Compact Administrator 
pursuant to the terms of this compact responsible 
for the administration and management of the 
state's supervision and transfer of juveniles subject 
to the terms of this compact, the rules adopted by 
the Interstate Commission, and policies adopted by 
the State Council under this compact. 

"(7) "Interstate Commission" means the Inter- 
state Commission for Juveniles created by Article 
III of this compact. 

"(8) "Juvenile" means any person defined as a 
juvenile in any member state or by the rules of the 
Interstate Commission, including a(n): 

"(A) "Accused Delinquent" — a person charged 
with an offense that, if committed by an adult, 
would be a criminal offense; 

"(B) "Adjudicated Delinquent"' — a person found 
to have committed an offense that, if committed by 
an adult, would be a criminal offense; 

"(C) "Accused Status Offender" — a person 
charged with an offense that would not be a crimi- 
nal offense if committed by an adult; 

"(D) "Adjudicated Status Offender" — a person 
found to have committed an offense that would not 
be a criminal offense if committed by an adult; 
and 

"(E) "Non-Offender" — a person in need of su- 
pervision who has not been accused or adjudicated 
a status offender or delinquent. 

"(9) "Non-Compacting state" means any state 
that has not enacted the enabling legislation for 
this compact. 

"(10) "Probation or Parole" means any kind of 
supervision or conditional release of juveniles au- 
thorized under the laws of the compacting states. 

"(11) "Rule" means a written statement by the 
Interstate Commission promulgated pursuant to 
Article VI of this compact that is of general appli- 
cability, implements, interprets or prescribes a 
policy or provision of the compact, or an organiza- 
tional, procedural, or practice requirement of the 
Commission, and has the force and effect of statu- 
tory law in a compacting state, and includes the 
amendment, repeal, or suspension of an existing 
rule. 
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"(12) "State" means a state of the United States, 
the District of Columbia, the Commonwealth of 
Puerto Rico, the U.S. Virgin Islands, Guam, Amer- 
ican Samoa, and the Northern Marianas Islands. 
"Article III 
"Interstate Commission for Juveniles 

"(a) The compacting states hereby create the 
"Interstate Commission for Juveniles." The com- 
mission shall be a body corporate and joint agency 
of the compacting states. The commission shall 
have all the responsibilities, powers, and duties set 
forth herein and such additional powers as may be 
conferred upon it by subsequent action of the 
respective legislatures of the compacting states in 
accordance with the terms of this compact. 

"(b) The Interstate Commission shall consist of 
commissioners appointed by the appropriate ap- 
pointing authority in each state pursuant to the 
rules and requirements of each compacting state 
and in consultation with the State Council for 
Interstate Juvenile Supervision created hereunder. 
The commissioner shall be the compact administra- 
tor, deputy compact administrator, or designee 
from that state who shall serve on the Interstate 
Commission in such capacity under or pursuant to 
the applicable law of the compacting state. 

"(c) In addition to the commissioners who are 
the voting representatives of each state, the Inter- 
state Commission shall include individuals who are 
not commissioners but who are members of inter- 
ested organizations. Such non-commissioner 
members must include a member of the national 
organizations of governors, legislators, state chief 
justices, attorneys general, Interstate Compact for 
Adult Offender Supervision, Interstate Compact 
for the Placement of Children, juvenile justice and 
juvenile corrections officials, and crime victims. 
All non-commissioner members of the Interstate 
Commission shall be ex-officio (non-voting) mem- 
bers. The Interstate Commission may provide in 
its by-laws for such additional ex-officio (non-vot- 
ing) members, including members of other national 
organizations, in such numbers as shall be deter- 
mined by the commission. 

"(d) Each compacting state represented at any 
meeting of the commission is entitled to one vote. 
A majority of the compacting states shall consti- 
tute a quorum for the transaction of business, 
unless a larger quorum is required by the by-laws 
of the Interstate Commission. 

"(e) The commission shall meet at least once 
each calendar year. The chairperson may call 
additional meetings and, upon the request of a 
simple majority of the compacting states, shall call 
additional meetings. Public notice shall be given 
of all meetings and meetings shall be open to the 
public. 

"(f) The Interstate Commission shall establish 
an executive committee, which shall include com- 
mission officers, members, and others as deter- 
mined by the by-laws. The executive committee 
shall have the power to act on behalf of the Inter- 
state Commission during periods when the Inter- 
state Commission is not in session, with the ex- 



ception of rulemaking and/or amendment to the 
compact. The executive committee shall oversee 
the day-to-day activities of the administration of 
the compact, managed by an executive director 
and Interstate Commission staff, administers en- 
forcement and compliance with the provisions of 
the compact, its by-laws and rules, and perforins 
such other duties as directed by the Interstate 
Commission or set forth in the by-laws. 

"(g) Each member of the Interstate Commission 
shall have the right and power to cast a vote to 
which that compacting state is entitled and to 
participate in the business and affairs of the Inter- 
state Commission. A member shall vote in person 
and shall not delegate a vote to another compact- 
ing state. However, a commissioner, in consulta- 
tion with the state council, shall appoint another 
authorized representative, in the absence of the 
commissioner from that state, to cast a vote on 
behalf of the compacting state at a specified meet- 
ing. The by-laws may provide for members' par- 
ticipation in meetings by telephone or other means 
of telecommunication or electronic communication. 

"(h) The Interstate Commission's by-laws shall 
establish conditions and procedures under which 
the Interstate Commission shall make its informa- 
tion and official records available to the public for 
inspection or copying. The Interstate Commission 
may exempt from disclosure any information or 
official records to the extent they would adversely 
affect personal privacy rights or proprietary inter- 
ests. 

"(i) Public notice shall be given of all meetings 
and all meetings shall be open to the public, except 
as set forth in the Rules or as otherwise provided 
in the compact. The Interstate Commission and 
any of its committees may close a meeting to the 
public where it determines by two-thirds vote that 
an open meeting would be likely to: 

"(1) Relate solely to the Interstate Commis- 
sion's internal personnel practices and procedures; 

"(2) Disclose matters specifically exempted from 
disclosure by statute; 

"(3) Disclose trade secrets or commercial or fi- 
nancial information that is privileged or confiden- 
tial; 

"(4) Involve accusing any person of a crime, or 
formally censuring any person; 

"(5) Disclose information of a personal nature 
where disclosure would constitute a clearly unwar- 
ranted invasion of personal privacy; 

"(6) Disclose investigative records compiled for 
law enforcement purposes; 

"(7) Disclose information contained in or related 
to examination, operating or condition reports pre- 
pared by, or on behalf of or for the use of, the 
Interstate Commission with respect to a regulated 
person or entity for the purpose of regulation or 
supervision of such person or entity; 

"(8) Disclose information, the premature disclo- 
sure of which would significantly endanger the 
stability of a regulated person or entity; or 
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"(9) Specifically relate to the Interstate Com- 
mission's issuance of a subpoena, or its partic- 
ipation in a civil action or other legal proceeding. 

"(j) For every meeting closed pursuant to this 
provision, the Interstate Commission's legal coun- 
sel shall publicly certify that, in the legal counsel's 
opinion, the meeting may be closed to the public, 
and shall reference each relevant exemptive provi- 
sion. The Interstate Commission shall keep min- 
utes which shall fully and clearly describe all mat- 
ters discussed in any meeting and shall provide a 
full and accurate summary of any actions taken, 
and the reasons therefore, including a description 
of each of the views expressed on any item and the 
record of any roll call vote (reflected in the vote of 
each member on the question). All documents 
considered in connection with any action shall be 
identified in such minutes. 

"(k) The Interstate Commission shall collect 
standardized data concerning the interstate move- 
ment of juveniles as directed through its rules 
which shall specify the data to be collected, the 
means of collection and data exchange and report- 
ing requirements. Such methods of data collec- 
tion, exchange, and reporting shall insofar as is 
reasonably possible conform to up-to-date technol- 
ogy and coordinate its information functions with 
the appropriate repository of records. 

"Article IV 

"Powers and Duties of the Interstate Commis- 
sion 

"The commission shall have the following powers 
and duties: 

"(1) To provide for dispute resolution among 
compacting states; 

"(2) To promulgate rules to effect the purposes 
and obligations as enumerated in this compact, 
which shall have the force and effect of statutory 
law and shall be binding in the compacting states 
to the extent and in the manner provided in this 
compact; 

"(3) To oversee, supervise and coordinate the 
interstate movement of juveniles subject to the 
terms of this compact and any by-laws adopted 
and rules promulgated by the Interstate Commis- 
sion; 

"(4) To enforce compliance with the compact 
provisions, the rules promulgated by the Interstate 
Commission, and the by-laws, using all necessary 
and proper means, including but not limited to, the 
use of judicial process; 

"(5) To establish and maintain offices, which 
shall be located within one or more of the compact- 
ing states; 

"(6) To purchase and maintain insurance and 
bonds; 

"(7) To borrow, accept, hire or contract for ser- 
vices of personnel; 

"(8) To establish and appoint committees and 
hire staff that it considers necessary for the carry- 
ing out of its functions including, but not limited to, 
an executive committee as required by Article III, 
which shall have the power to act on behalf of the 



Interstate Commission in carrying out its powers 
and duties hereunder; 

"(9) To elect or appoint such officers, attorneys, 
employees, agents, or consultants, and to fix their 
compensation, define their duties, and determine 
their qualifications; and to establish the Interstate 
Commission's personnel policies and programs re- 
lating to, inter alia, conflicts of interest, rates of 
compensation, and qualifications of personnel; 

"(10) To accept any and all donations and grants 
of money, equipment, supplies, materials, and ser- 
vices, and to receive, utilize, and dispose of them; 

"(11) To lease, purchase, and accept contribu- 
tions or donations of, or otherwise to own, hold, 
improve or use, any property, real, personal, or 
mixed; 

"(12) To sell, convey, mortgage, pledge, lease, 
exchange, abandon, or otherwise dispose of any 
property, real, personal or mixed; 

"(13) To establish a budget and make expendi- 
tures and levy dues as provided in Article VIII of 
this compact; 

"(14) To sue and be sued; 

"(15) To adopt a seal and by-laws governing the 
management and operation of the Interstate Com- 
mission; 

"(16) To perform such functions as may be nec- 
essary or appropriate to achieve the purposes of 
this compact; 

"(17) To report annually to the legislatures, gov- 
ernors, judiciary, and state councils of the com- 
pacting states concerning the activities of the In- 
terstate Commission during the preceding year. 
Such reports shall also include any recommenda- 
tions that may have been adopted by the Inter- 
state Commission; 

"(18) To coordinate education, training, and pub- 
lic awareness regarding the interstate movement 
of juveniles for officials involved in such activity; 

"(19) To establish uniform standards of the re- 
porting, collecting, and exchanging of data; and 

"(20) To maintain its corporate books and rec- 
ords in accordance with the By-laws. 

"Article V 

"Organization and Operation of the Interstate 
Commission 

"Section A. By-laws 

"(1) The Interstate Commission shall, by a ma- 
jority of the members present and voting, within 
twelve months after the first Interstate Commis- 
sion meeting, adopt by-laws to govern its conduct 
as may be necessary or appropriate to carry out 
the purposes of the compact, including, but not 
limited to: 

"(A) Establishing the fiscal year of the Inter- 
state Commission; 

"(B) Establishing an executive committee and 
such other committees as may be necessary; 

"(C) Provide for the establishment of commit- 
tees governing any general or specific delegation 
of any authority or function of the Interstate Com- 
mission; 



380 



PRISONERS— TREATMENT 



§ 24-1102 



"(D) Providing reasonable procedures for calling state for state officials, employees, and agents. 



and conducting meetings of the Interstate Com- 
mission and ensuring reasonable notice of each 
meeting; 

"(E) Establishing the titles and responsibilities 
of the officers of the Interstate Commission; 

"(F) Providing a mechanism for concluding the 
operations of the Interstate Commission and the 
return of any surplus funds that may exist upon 
the termination of the compact after the payment 
and/or reserving of all of its debts and obligations. 

"(G) Providing "start-up" rules for initial admin- 
istration of the compact; and 

"(H) Establishing standards and procedures for 
compliance and technical assistance in carrying out 
the compact. 

"Section B. Officers and Staff 

"(1) The Interstate Commission shall, by a ma- 
jority of the members, elect annually from among 
its members a chairperson and a vice chairperson, 
each of whom shall have such authority and duties 
as may be specified in the by-laws. The chairper- 
son or, in the chairperson's absence or disability, 
the vice-chairperson shall preside at all meetings 
of the Interstate Commission. The officers so 
elected shall serve without compensation or remu- 
neration from the Interstate Commission; provid- 
ed that, subject to the availability of budgeted 
funds, the officers shall be reimbursed for any 
ordinary and necessary costs and expenses in- 
curred by them in the performance of their duties 
and responsibilities as officers of the Interstate 
Commission. 

"(2) The Interstate Commission shall, through 
its executive committee, appoint or retain an exec- 
utive director for such period, upon such terms and 
conditions and for such compensation as the Inter- 
state Commission may deem appropriate. The 
executive director shall serve as secretary to the 
Interstate Commission, but shall not be a member 
and shall hire and supervise such other staff as 
may be authorized by the Interstate Commission. 

"Section C. Qualified Immunity, Defense and 
Indemnification 

"(1) The Commission's executive director and 
employees shall be immune from suit and liability, 
either personally or in their official capacity, for 
any claim for damage to or loss of property or 
personal injury or other civil liability caused or 
arising out of or relating to any actual or alleged 
act, error, or omission that occurred, or that such 
person had a reasonable basis for believing oc- 
curred within the scope of Commission employ- 
ment, duties, or responsibilities; provided, that 
any such person shall not be protected from suit or 
liability for any damage, loss, injury, or liability 
caused by the intentional or willful and wanton 
misconduct of any such person. 

"(2) The liability of any commissioner, or the 
employee or agent of a commissioner, acting within 
the scope of such person's employment or duties 
for acts, errors, or omissions occurring within such 
person's state may not exceed the limits of liability 
set forth under the constitution and laws of that 



Nothing in this subsection shall be construed to 
protect any such person from suit or liability for 
any damage, loss, injury, or liability caused by the 
intentional or willful and wanton misconduct of any 
such person. 

"(3) The Interstate Commission shall defend the 
executive director or the employees or representa- 
tives of the Interstate Commission and, subject to 
the approval of the Attorney General of the state 
represented by any commissioner of a compacting 
state, shall defend such commissioner or the com- 
missioner's representatives or employees in any 
civil action seeking to impose liability arising out of 
any actual or alleged act, error, or omission that 
occurred within the scope of Interstate Commis- 
sion employment, duties, or responsibilities, or that 
the defendant had a reasonable basis for believing 
occurred within the scope of Interstate Commis- 
sion employment, duties, or responsibilities; pro- 
vided, that the actual or alleged act, error, or 
omission did not result from intentional or willful 
and wanton misconduct on the part of such person. 

"(4) The Interstate Commission shall indemnify 
and hold the commissioner of a compacting state, 
or the commissioner's representatives or employ- 
ees, or the Interstate Commission's representa- 
tives or employees, harmless in the amount of any 
settlement or judgment obtained against such per- 
sons arising out of any actual or alleged act, error, 
or omission that occurred within the scope of In- 
terstate Commission employment, duties, or re- 
sponsibilities, or that such persons had a reason- 
able basis for believing occurred within the scope 
of Interstate Commission employment, duties, or 
responsibilities; provided, that the actual or al- 
leged act, error, or omission did not result from 
intentional or willful and wanton misconduct on the 
part of such persons. 

"Article VI 

"Rulemaking Functions of the Interstate Com- 
mission 

"(a) The Interstate Commission shall promul- 
gate and publish rules in order to effectively and 
efficiently achieve the purposes of the compact. 

"(b) Rulemaking shall occur pursuant to the cri- 
teria set forth in this article and the by-laws and 
rules adopted pursuant thereto. Such rulemaking 
shall substantially conform to the principles of the 
Model State Administrative Procedures Act, (1981 
Act), (Uniform Laws Annotated, Vol. 15, p.l 
(2000)), or such other administrative procedures 
act, as the Interstate Commission deems appropri- 
ate, consistent with due process requirements un- 
der the U.S. Constitution as now or hereafter 
interpreted by the U. S. Supreme Court. All rules 
and amendments shall become binding as of the 
date specified, as published with the final version 
of the rule as approved by the Commission. 

"(c) When promulgating a rule, the Interstate 
Commission shall, at a minimum: 

"(1) Publish the proposed rule's entire text stat- 
ing the reason(s) for that proposed rule; 
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"(2) Allow and invite any and all persons to 
submit written data, facts, opinions, and argu- 
ments, which information shall be added to the 
record and be made publicly available; 

"(3) Provide an opportunity for an informal 
hearing, if petitioned by ten (10) or more persons; 
and 

"(4) Promulgate a final rule and its effective 
date, if appropriate, based on input from state or 
local officials, or interested parties: 

"(d) The Commission shall allow, not later than 
sixty days after a rule is promulgated, any inter- 
ested person to file a petition in the United States 
District Court for the District of Columbia or in 
the Federal District Court where the Interstate 
Commission's principal office is located for judicial 
review of such rule. If the court finds that the 
Interstate Commission's action is not supported by 
substantial evidence in the rulemaking record, the 
court shall hold the rule unlawful and set it aside. 
For purposes of this subsection, evidence is sub- 
stantial if it would be considered substantial evi- 
dence under the Model State Administrative Pro- 
cedures Act. 

"(e) If a majority of the legislatures of the com- 
pacting states rejects a rule, those states may, by 
enactment of a statute or resolution in the same 
manner used to adopt the compact, cause that such 
rule shall have no further force and effect in any 
compacting state. 

"(f) The existing rules governing the operation 
of the Interstate Compact on Juveniles superceded 
by this act shall be null and void twelve (12) 
months after the first meeting of the Interstate 
Commission created hereunder. 

"(g) Upon determination by the Interstate Com- 
mission that a state-of-emergency exists, it may 
promulgate an emergency rule which shall become 
effective immediately upon adoption; provided, 
that the usual rulemaking procedures provided 
hereunder shall be retroactively applied to said 
rule as soon as reasonably possible, but no later 
than ninety (90) days after the effective date of the 
emergency rule. 

"Article VII 

"Oversight, Enforcement and Dispute Resolu- 
tion by the Interstate Commission 

"Section A. Oversight 

"(1) The Interstate Commission shall oversee 
the administration and operations of the interstate 
movement of juveniles subject to this compact in 
the compacting states and shall monitor such activ- 
ities being administered in non-compacting states 
that may significantly affect compacting states. 

"(2) The courts and executive agencies in each 
compacting state shall enforce this compact and 
shall take all actions necessary and appropriate to 
effectuate the compact's purposes and intent. The 
provisions of this compact and the rules promul- 
gated hereunder shall be received by all the 
judges, public officers, commissions, and depart- 
ments of the state government as evidence of the 
authorized statute and administrative rules. All 



courts shall take judicial notice of the compact and 
the rules. In any judicial or administrative pro- 
ceeding in a compacting state pertaining to the 
subject matter of this compact that may affect the 
powers, responsibilities or actions of the Interstate 
Commission, it shall be entitled to receive all ser- 
vice of process in any such proceeding, and shall 
have standing to intervene in the proceeding for all 
purposes. 

"Section B. Dispute Resolution 

"(1) The compacting states shall report to the 
Interstate Commission on all issues and activities 
necessary for the administration of the compact as 
well as issues and activities pertaining to compli- 
ance with the provisions of the compact and its 
bylaws and rules. 

"(2) The Interstate Commission shall attempt, 
upon the request of a compacting state, to resolve 
any disputes or other issues that are subject to the 
compact and which may arise among compacting 
states and between compacting and non-compact- 
ing states. The commission shall promulgate a 
rule providing for both mediation and binding dis- 
pute resolution for disputes among the compacting 
states. 

"(3) The Interstate Commission, in the reason- 
able exercise of its discretion, shall enforce the 
provisions and rules of this compact using any or 
all means set forth in Article XI of this compact. 

"Article VIII 

"Finance 

"(a) The Interstate Commission shall pay or 
provide for the payment of the reasonable ex- 
penses of its establishment, organization, and on- 
going activities. 

"(b) The Interstate Commission shall levy on 
and collect an annual assessment from each com- 
pacting state to cover the cost of the internal 
operations and activities of the Interstate Commis- 
sion and its staff in a total amount sufficient to 
cover the Interstate Commission's annual budget 
as approved each year. The aggregate annual 
assessment amount shall be allocated based upon a 
formula to be determined by the Interstate Com- 
mission, taking into consideration the population of 
each compacting state and the volume of interstate 
movement of juveniles in each compacting state 
and shall promulgate a rule binding upon all com- 
pacting states that governs the assessment. 

"(c) The Interstate Commission shall not incur 
any obligations of any kind prior to securing the 
funds adequate to meet the same; nor shall the 
Interstate Commission pledge the credit of any of 
the compacting states, except by and with the 
authority of the compacting state. 

"(d) The Interstate Commission shall keep accu- 
rate accounts of all receipts and disbursements. 
The receipts and disbursements of the Interstate 
Commission shall be subject to the audit and ac- 
counting procedures established under its by-laws. 
However, all receipts and disbursements of funds 
handled by the Interstate Commission shall be 
audited yearly by a certified or licensed public 
accountant and the report of the audit shall be 
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included in and become part of the annual report 
of the Interstate Commission. 

"Article IX 

"The State Council 

"Each member state shall create a State Council 
for Interstate Juvenile Supervision.- While each 
state may determine the membership of its own 
state council, its membership must include at least 
one representative from the legislative, judicial, 
and executive branches of government, victims 
groups, and the compact administrator, deputy 
compact administrator or designee. Each com- 
pacting state retains the right to determine the 
qualifications of the compact administrator or dep- 
uty compact administrator. Each state council will 
advise and may exercise oversight and advocacy 
concerning that state's participation in Interstate 
Commission activities and other duties as may be 
determined by that state, including but not limited 
to, development of policy concerning operations 
and procedures of the compact within that state. 

"Article X 

"Compacting States, Effective Date and Amend- 
ment 

"(a) Any state, the District of Columbia, the 
Commonwealth of Puerto Rico, the U.S. Virgin 
Islands, Guam, American Samoa, and the North- 
ern Marianas Islands as defined in Article II of 
this compact is eligible to become a compacting 
state. 

"(b) The compact shall become effective and 
binding upon legislative enactment of the compact 
into law by no less than 35 of the states. The 
initial effective date shall be the later of July 1, 
2004 or upon enactment into law by the 35th 
jurisdiction. Thereafter it shall become effective 
and binding as to any other compacting state upon 
enactment of the compact into law by that state. 
The governors of non-member states or their des- 
ignees shall be invited to participate in the activi- 
ties of the Interstate Commission on a nonvoting 
basis prior to adoption of the compact by all states 
and territories of the United States. 

"(c) The Interstate Commission may propose 
amendments to the compact for enactment by the 
compacting states. No amendment shall become 
effective and binding upon the Interstate Commis- 
sion and the compacting states unless and until it 
is enacted into law by unanimous consent of the 
compacting states. 

''Article XI 

"Withdrawal, Default, Termination and Judicial 
Enforcement 

"Section A. Withdrawal 

"(1) Once effective, the compact shall continue in 
force and remain binding upon each and every 
compacting state; provided, that a compacting 
state may withdraw from the compact by specifi- 
cally repealing the statute that enacted the com- 
pact into law. 

"(2) The effective date of withdrawal is the ef- 
fective date of the repeal. 



"(3) The withdrawing state shall immediately 
notify the chairperson of the Interstate Commis- 
sion in writing upon the introduction of legislation 
repealing this compact in the withdrawing state. 
The Interstate Commission shall notify the other 
compacting states of the withdrawing state's intent 
to withdraw within sixty days of its receipt thereof. 

"(4) The withdrawing state is responsible for all 
assessments, obligations, and liabilities incurred 
through the effective date of withdrawal, including 
any obligations, the performance of which extend 
beyond the effective date of withdrawal. 

"(5) Reinstatement following withdrawal of any 
compacting state shall occur upon the withdrawing 
state reenacting the compact or upon such later 
date as determined by the Interstate Commission. 

"Section B. Technical Assistance, Fines, Sus- 
pension, Termination and Default 

"(1) If the Interstate Commission determines 
that any compacting state has at any time default- 
ed in the performance of any of its obligations or 
responsibilities under this compact, or the by-laws 
or duly promulgated rules, the Interstate Commis- 
sion may impose any or all of the following penal- 
ties: 

"(A) Remedial training and technical assistance 
as directed by the Interstate Commission; 

"(B) Alternative Dispute Resolution; 

"(C) Fines, fees, and costs in such amounts as 
are deemed to be reasonable as fixed by the Inter- 
state Commission; and 

"(D) Suspension or termination of membership 
in the compact, which shall be imposed only after 
all other reasonable means of securing compliance 
under the by-laws and rules have been exhausted 
and the Interstate Commission has therefore de- 
termined that the offending state is in default. 
Immediate notice of suspension shall be given by 
the Interstate Commission to the Governor, the 
Chief Justice or the Chief Judicial Officer of the 
state, the majority and minority leaders of the 
defaulting state's legislature, and the state council 
The grounds for default include, but are not limit- 
ed to, failure of a compacting state to perform such 
obligations or responsibilities imposed upon it by 
this compact, the by-laws, or duly promulgated 
rules and any other grounds designated in commis- 
sion bylaws and rules. The Interstate Commission 
shall immediately notify the defaulting state in 
writing of the penalty imposed by the Interstate 
Commission and of the default pending a cure of 
the default. The commission shall stipulate the 
conditions and the time period within which the 
defaulting state must cure its default. If the de- 
faulting state fails to cure the default within the 
time period specified by the commission, the de- 
faulting state shall be terminated from the com- 
pact upon an affirmative vote of a majority of the 
compacting states and all rights, privileges and 
benefits conferred by this compact shall be termi- 
nated from the effective date of termination. 

"(2) Within sixty days of the effective date of 
termination of a defaulting state, the Commission 
shall notify the Governor, the Chief Justice or 
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Chief Judicial Officer, the Majority and Minority 
Leaders of the defaulting state's legislature, and 
the state council of such termination. 

"(3) The defaulting state is responsible for all 
assessments, obligations, and liabilities incurred 
through the effective elate of termination including 
any obligations, the performance of which extends 
beyond the effective date of termination. 

"(4) The Interstate Commission shall not bear 
any costs relating to the defaulting state unless 
otherwise mutually agreed upon in wilting be- 
tween the Interstate Commission and the default- 
ing state. 

"(5) Reinstatement following termination of any 
compacting state requires both a reenactment of 
the compact by the defaulting state and the ap- 
proval of the Interstate Commission pursuant to 
the rules. 

"Section C. Judicial Enforcement 

"The Interstate Commission may, by majority 
vote of the members, initiate legal action in the 
United States District Court for the District of 
Columbia or, at the discretion of the Interstate 
Commission, in the federal district where the In- 
terstate Commission has its offices, to enforce 
compliance with the provisions of the compact, its 
duly promulgated rules and by-laws, against any 
compacting state in default. In the event judicial 
enforcement is necessary, the prevailing party 
shall be awarded all costs of such litigation includ- 
ing reasonable attorneys fees. 

"Section D. Dissolution of Compact 

"(1) The compact dissolves effective upon the 
date of the withdrawal or default of the compacting 
state, which reduces membership in the compact to 
one compacting state. 

"(2) Upon the dissolution of this compact, the 
compact becomes null and void and shall be of no 
further force or effect, and the business and affairs 
of the Interstate Commission shall be concluded 
and any surplus funds shall be distributed in accor- 
dance with the by-laws. 

"Article XII 

"Severability and Construction 

"(a) The provisions of this compact shall be sev- 
erable, and if any phrase, clause, sentence, or 
provision is deemed unenforceable, the remaining 
provisions of the compact shall be enforceable. 

"(b) The provisions of this compact shall be 
liberally construed to effectuate its purposes. 
"Article XIII 

"Binding Effect of Compact and Other Laws 
"Section A. Other Laws 

"(1) Nothing herein prevents the enforcement of 
any other law of a compacting state that is not 
inconsistent with this compact. 



"(2) All compacting states' laws other than state 
Constitutions and other interstate compacts con- 
flicting with this compact are superseded to the 
extent of the conflict. 

"Section B. Binding Effect of the Compact 

"(1) All lawful actions of the Interstate Commis- 
sion, including all rules and by-laws promulgated 
by the Interstate Commission, are binding upon 
the compacting states. 

"(2) All agreements between the Interstate 
Commission and the compacting states are binding 
in accordance with their terms. 

"(3) Upon the request of a party to a conflict 
over meaning or interpretation of Interstate Com- 
mission actions, and upon a majority vote of the 
compacting states, the Interstate Commission may 
issue advisory opinions regarding such meaning or 
intei'pretation. 

"(4) In the event any provision of this compact 
exceeds the constitutional limits imposed on the 
legislature of any compacting state, the obligations, 
duties, powers, or jurisdiction sought to be con- 
ferred by such provision upon the Interstate Com- 
mission shall be ineffective and such obligations, 
duties, powers, or jurisdiction shall remain in the 
compacting state and shall be exercised by the 
agency thereof to which such obligations, duties, 
powers, or jurisdiction are delegated by law in 
effect at the time this compact becomes effective.". 

Section 4(b) of D.C. Law 18-362 provides that 
the act shall expire after 225 days of its having 
taken effect. 

Emergency Act Amendments 

For temporary (90 day) amendment of section. 
see § 2 of Interstate Compact for Juveniiles 
Emergency Amendment Act of 2010 (D.C. Act 
18-695, January 19, 2011, 58 DCR 700). 

For temporary (90 day) amendment of section, 
see § 2 of Interstate Compact for Juveniles Con- 
gressional Review Emergency Amendment Act of 

2011 (D.C. Act 19-49, April 27, 2011, 58 DCR 

3859). 

For temporary (90 day) amendment of section, 
see § 2 of Interstate Compact for Juveniles Con- 
gressional Review Emergency Amendment Act of 

2012 (D.C. Act 19-294, January 20, 2012, 59 DCR 

474). 

Legislative History of Laws 

Law 19-81, the "Interstate Compact for Juve- 
niles Amendment Act of 2011", was introduced in 
Council and assigned Bill No. 19-13, which was 
referred to the Committees on Human Services 
and the Judiciary. The Bill was adopted on first 
and second readings on July 12, 2011, and Septem- 
ber 20, 2011, respectively. Signed by the Mayor 
on October 11, 2011, it was assigned Act No. 
19-171 and transmitted to both Houses of Con- 
gress for its review. D.C. Law 19-81 became 
effective on January 19, 2012. 
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Chapter 13 
Ex-offenders 

Section Section 

24-1301. Definitions. 24-1303. Establishment of the Commission on 

24-1302. Establishment of the Office on Ex-Of- Re-Entry and Ex-Offender Affairs. 

fender Affairs. 



§ 24-1301. Definitions. 

For the purposes of this chapter, the term: 

(1) "Commission means the Commission on Re-entry and Ex-Offender Affairs estab- 
lished by § 24-1303(a). 

(2) "Director" means the Executive Director of the Office on Ex-Offender Affairs. 

(3) "Ex-offenders" means persons who were previously incarcerated. 

(4) "Office" means the Office on Ex-Offender Affairs established by § 24-1302(a). 
(Mar. 8, 2007, D.C. Law 16-243, § 2, 54 DCR 605.) 

Historical and Statutory Notes 

Legislative History of Laws mitted to both Houses of Congress for its review. 

Law 16-243, the "Office on Ex-Offender Affairs D.C. Law 16-243 became effective on March 8, 

and Commission on Re-entry and Ex-Offender 2007. 

Affairs Establishment Act of 2006", was introduced Miscellaneous Notes 

in Council and assigned Bill No. 16-910, which was J _. _ „ ^ ^ T _ nAn ■■ . , , ,, , , , . 

referred to Committee on Government Operations. Section 5 of DC Law 16-243 provided that this 

The Bill was adopted on first and second readings ** sha]1 take effect ^f* to ^f of ?*? fl f al 

on November 14, 2006, and December 5, 2006, effect m an a PP™ ved budget and financial plan, 
respectively. Signed by the Mayor on December Section 7083 of D.C. Law 17-219 repealed sec- 

28 2006, it was assigned Act No. 16-599 and trans- tion 5 of D.C. Law 16-243. 

§ 24-1302. Establishment of the Office on Ex-Offender Affairs. 

(a) There is established the Office on Ex-Offender Affairs. The Office shall coordinate and 
monitor service delivery to ex-offenders. The Office shall make recommendations to the 
Mayor to promote the general welfare, empowerment, and reintegration of ex-offenders in the 
areas of employment and career development, health care, education, housing, and social 
services. 

(b)(1) The Office shall be headed by an Executive Director, who shall be appointed by the 
Mayor with the advice and consent of the Council pursuant to § l-523.01(a). The Director 
shall be a full-time employee, for whom annual compensation shall be fixed in accordance with 
subchapter X-A of Chapter 6 of Title 1 . 
(2) The Director shall: 

(A) Serve as principal advisor to the Mayor on matters related to the reintegration of 
ex-offenders into the general population; 

(B) Serve as an advocate for the ex-offenders; 

(C) Respond to recommendations and policy statements from the Commission; 

(D) Identify areas for service improvement and policy development and implementa- 
tion for presentation to the Mayor and the Commission by funding research, hosting 
symposia, and undertaking other projects; 

(E) Coordinate efforts of District government agencies targeted toward ex-offenders; 

(F) Accept volunteer services and funding from public and private sources to supple- 
ment the budget in carrying out the duties and responsibilities of the Office; 

(G) Apply for, receive, and expend any gift or grant to further the purposes of the 
Office; 

(H) File an annual report on the operations of the Office with the Mayor and the 
Council; and 

385 



§ 24-1302 PRISONERS— TREATMENT 

(I) Meet and coordinate with members of the Criminal Justice Coordinating Council, 

as set forth in § 22-4233 (a), and their designates, to disseminate information and 

recommendations to and from the voting members of the Commission. 

(3) The Office shall have staff as funded by appropriations and federal or private grants. 

(Mar. 8, 2007, D.C. Law 16-243, § 3, 54 DCR 605; Jan. 19, 2012, D.C. Law 19-80, § 2(a), 58 DCR 8908.) 

Historical and Statutory Notes 

Effect of Amendments 2011", was introduced in Council and assigned Bill 

D.C. Law 19-80, in subsec. (b)(2), deleted "and" No. 19-1, which was referred to the Committee on 

from the end of subpar. (G ), substituted "; and" Housing and Workforce Development. The Bill 

for a period the end of par. (H), and added par. (1). was adopted on first and second readings on July 

T . , ,. TT . , <. T 12, 2011, and September 20, 2011, respectively. 

Legislative History or Laws . , ,' , u ,, r ~ , \ ' OA1 r l ., J 

b J Signed by the Mayor on October 11, 2011, it was 

For Law 16-243, see notes following § 24-1301. assigned Act No . 19 _ 170 an d transmitted to both 

Law 19-80, the "Returning Citizens and Ex- Houses of Congress for its review. D.C. Law 
Offender Services Reform Amendment Act of 19-80 became effective on January 19, 2012. 

§ 24-1303. Establishment of the Commission on Re-Entry and Ex-Offender 
Affairs. 

(a) There is established the Commission on Re-entry and Ex-Offender Affairs to advise the 
Mayor, the Council, and the Director on the process, issues, and consequences of the 
reintegration of ex-offenders into the general population. 

(b)(1) The Commission shall consist of 15 public voting members appointed by the Mayor 
with the advice and consent of the Council pursuant to § l-523.01(a). There shall also be 13 
ex-officio non-voting members, including the following officials or their designees: 

(A) Attorney General; 

(B) Director of the Department of Human Services; 

(C) Director of the Department of Health; 

(D) Director of the Department of Housing and Community Development; 

(E) Director of the Department of Consumer and Regulatory Affairs; 

(F) Superintendent of Education of the District of Columbia; 

(G) President of the University of the District of Columbia; 
(H) Chief of the Metropolitan Police Department; 

(I) Director of the Department of Youth Rehabilitative Services; 
(J) Director of the Department of Employment Services; 
(K) Director of the Office of Human Rights; 
(L) Director of the Department of Mental Health; and 

(M) Director of the Addiction Prevention and Recovery Administration, or the admin- 
istrative head of the agency or the successor agency within the Department of Health 
responsible for administering substance abuse prevention and treatment services. 
(2) Ex-officio members or their designees shall develop and implement policies and 
programs in their respective agencies that will ensure that the purposes of this chapter are 
accomplished. Ex-officio members or their designees shall meet with the Director, at a 
minimum, once per quarter in planning and coordinating policies and programs to assist in 
the successful reintegration of ex-offenders into the general population. 

(3) (A) Voting members shall be appointed with due consideration for significant repre- 
sentation from the ex-offenders community and established District-based public, private, 
nonprofit, and volunteer community organizations involved with the provision of services for 
ex-offenders, the incarcerated, and their families. 

(B) Voting members of the Commission shall serve terms of 3 years except, that of the 
initial members, 5 shall be appointed for a term of 3 years, 5 shall be appointed for a 
term of 2 years, and 5 shall be appointed for a term of one year. Members may be 
reappointed, but shall not serve more than 3 consecutive full terms. Terms for the initial 
Commission members shall begin on the date that a majority of the members are sworn 
in, which date shall become the anniversary date for all subsequent appointments. 
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(C) If a vacancy occurs on the Commission, the Mayor shall appoint, with the advice 
and consent of the Council, a successor to fill the unexpired portion of the term in 
accordance with § l-523.01(a). 

(4) The Mayor shall appoint the Chairperson of the Commission. 

(5) All members of the Commission shall serve without compensation. Expenses in- 
curred by the Commission or by its individual members, when authorized by the Chairper- 
son, shall become an obligation to the extent of appropriated District of Columbia and 
federal funds designated for that purpose. 

(6) The Commission shall adopt rules of procedure. 

(7) The Commission shall meet monthly. The meetings shall be held in space provided 
by the District government and shall be open to the public. A quorum to transact business 
shall consist of a majority, plus one, of the voting members. 

(8) At least one of the 15 public voting members of the Commission shall be a member of 
a group, organization, or service provider that focuses on the needs of female ex-offenders 
and returning citizens. 

(c) The Commission shall: 

(1) Serve as an advocate for ex-offenders; 

(2) Review and submit to the Mayor, the Council, and the Office an annual report that 
shall be submitted to the Mayor and the Council within 90 days after the end of each fiscal 
year, be the subject of a public hearing before the Council, and include: 

(A) A summary of the recommendations of the Commission, including a summary of 
required monthly meetings pursuant to subsection (b)(7) of this section; 

(B) A budget breakdown, with supporting budget documents, detailing the fiscal 
implications of the Commission's recommendations; 

(C) Executive branch policy and legislative priorities of the Commission for the 
following fiscal year; and 

(D) A summary of community outreach efforts undertaken by members of the 
Commission; 

(3) Develop sustainable relationships and coordinate with federal, state and private 
agencies working with ex-offenders; 

(4) Participate in public hearings and promote community dialogue concerning the issues 
confronting ex-offenders; 

(5) Review and comment on proposed legislation and regulations, policies, and programs 
and make policy recommendations on issues affecting ex-offenders; 

(6) Develop policy and provide continuing review of the planning undertaken by the 
Office; and 

(7) Make reasonable requests for information necessary to effectuate the discharge of its 
responsibilities. 

(Mar. 8, 2007, D.C. Law 16-243, § 4, 54 DCR 605; Jan. 19, 2012, D.C. Law 19-80, § 2(b), 58 DCR 8908.) 

Historical and Statutory Notes 

Effect of Amendments to the public, that includes a comprehensive analy- 

D.C. Law 19-80, in subsec. (b)(1), substituted sis of the needs of ex-offender;" 



Legislative History of Laws 



"13 ex-officio" for "11 ex-officio" in the lead-in 

language, deleted "and" at the end of subpar. (J), 

substituted a semicolon for a period at the end of For Law 16-243, see notes following § 24-1301, 

subpar. (K), and add subpars. (L) and (m); and For history of Law 19-80, see notes under 

rewrote subsec. (c)(2), which formerly read: * 24-130? 

"(2) Review and submit to the Mayor, the Coun- 
cil, and the Office an annual report, made available 
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Chapter 14 
Delivery of Health Care to Inmates. 

Section 

24-1401, Delivery of health care to Department 
of Corrections inmates. 

§ 24-1401. Delivery of health care to Department of Corrections inmates. 

The Mayor shall contract for delivery of health care for inmates in the custody of the 
Department of Corrections at the D.C. Jail and Correctional Treatment Facility under a 
community-oriented healthcare services model. For the purposes of this section, the term 
"community-oriented healthcare services model" means a delivery system in which one entity 
is responsible for managing Department of Corrections inmates through the full healthcare 
continuum, including primary care, specialty care, emergency care, and hospital care, and for 
connecting inmates with a health center in the community for continued care after the 
inmates are released from the custody of the Department of Corrections. 
(Sept. 24, 2010, D.C. Law 18-223, § 3042, 57 DCR 6242.) 

Historical and Statutory Notes 

Emergency Act Amendments June 15, 2010, respectively. Signed by the Mayor 
For temporary (90 day) addition of section, see on July 2, 2010, it was assigned Act No. 18-462 
§ 3042 of Fiscal Year 2011 Budget Support Emer- and transmitted to both Houses of Congress for its 
gency Act of 2010 (D.C. Act 18-463, July 2, 2010, review. D.C. Law 18-223 became effective on 
57 DCR 6542). September 24, 2010. 
Legislative History of Laws Miscellaneous Notes 
Law 18-223, the "Fiscal Year 2011 Budget Sup- Mlscellaneous ^ otes 
port Act of 2010", was introduced in Council and short tltle: Section 3041 of D.C. Law 18-223 
assigned Bill No. 18-731, which was referred to the provided that subtitle E of title III of the act may 
Committee of the Whole. The Bill was adopted on be cited as the "Delivery of Health Care to In- 
first and second readings on May 26, 2010, and mates Act of 2010". 
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